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B. LOCKE, TutnIx,

Versus

ROBERT R. BARROW.

BRIEF ON BEHALF OF APPELLANT.

This suit was brought to recover from Robert R.
Barrow, on two promissory notes, drawn by him to the
order of Samuel Locke, dated March 17th, 1865, at the
City of New Orleans, payable twelve months after date.
On the 14th of November, 1867, the suit was brought by
Winchestef Hall, in the Third District Court, for ““Mrs.
Emilina Guesdon, widow of Samuel Locke, and adminis-

' her

tratrix of the succession of said Samuel Locke,
deceased husband. The Record shows that the answer
filed in the case, 3330, denied that Mrs. Locke was the
duly gualified administratrix of the estate of her deceased
husband, Samuel Locke. In this condition the case
remained until the establishment of the Fifteenth District

Court, to which the case was transferred.
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On May Tth, 1868, less than a year after suit was
entered, Mr. Hall, the attorney in the case, recorded on
the reverse of his petition a receipt for fifty dollars, paid
him by Robert R. Barrow, to be credited on the notes.
The receipt is signed by Mr. Hall as Mrs. Locke’s attor-
ney. In this condition the case rested until November
8th, 1871, when, in the absence of representation, the
parties plaintiff having been called at the courthouse
door, a judgment of non-suit was rendered. On April
9th, 1872. the case was revived by the institution of s'f_iit.
No. 3656. The allegations of our petition are, that Mrs.
Emilina Locke is the natural tutrix of the minor heirs,
and the usufructuary of the estate of her husband,
deceased. |

The defendant, in his answer, sets up the plea of pre-
sceription, ‘

On the trial of the case, (3656,) we insisted on the:
admissibility in evidence of the receipt on thereverse of
the petition. It was objected to by opposite counsel,
and the Judge, ad hoc, sustained the objection and re-
jected the receipt, to which decision we reserved a bill of
exceptions: — - g

It will not be urged by the counsel for the defendant
that an attorney has not the authority toreceipt for money
paid him for his client, nor will it be objected that there
is not a binding force in such acts of an attorney on his
client. The objection to the receipt seem to be on the

grounds that it should have been in another form, as well
as in the actual possession of the defendant.” If the

Wi



Wi
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‘defendant, Barrow, paid fifty dollars as stated in the

receipt, he was entitled to that amount of credit on the
notes, and no better or safer place could have been
selected for the record of that credit than on the reverse
of the petition, of which the notes formed a pubt. -
The receipt in question became from its very nature
and position both a part of the petition, and necessarily
a part of and a credit on the notes. Let us supiﬁs’e
the case of Locke, administratrix, vs. R. R. Barrow, had

been pressed to completion: during the presence in the

‘State of. the attorney first employed, and the question of

the capacity of plaintiff: had not been raised, having the
notes as the sole obJect of contention, would or could the
defendant, Barrow, have invoked the receipt to establish
a diminished indebtedness? We think he could and would
have done so, and the credit would have been allowed
him by the court. ‘
Would the attomey of standing at the bar have re-
corded this receipt on the official records of a court,
thus rendering himself criminally liable, had the money
not been paid, for the purpose of establishing, more than
two years after, an interrruption of prescription? Had this
been  the case, by an examination of the dates of the
notes, the filing of the petition, the receipt and the plea
of prescuptmn we are driven to the conclusion that he
must have been inspired with the spirit of prophecy. At
the date of thé receipt, prescription was not in contem-

‘plation It was given, in our opinion, and it is the most
_natural conclusion to a,m ive at, simply because the de-
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fendant paid the amount, and the attorney having
received it, desired to give him a ecredit to which defen-
dant was justly, legally and morally entitled.

8 An. 458; C. C. 2143 ; 3 An. 628,

In the wordsof the Civil Code, Art, 8518, “a legal
interruption takes place when the possessor has been cited
to appear before a court of justice, 'on account of the
ownership or of possession; and the prescription is inter-
rupted by suchdemand, whether the suit has been brought
before a court of competent jurisdistion or not.” Art. O.
C. 3519, will be cited as in the lower c¢ourt to show an
abandonmeut of the suit or demand on the part of
plaintiff, substantiated by reference to 8 An. 453, ex-
plaining that article of the Code. It will be observed,
by reference to the Record, that the plaintiff was non-
suited, by reason of non-appearance, on motion of defen-
dant and the suit was not abandoned by any “voluntary,”
“intentional” act of her own. The case was not dismissed
by plaintiff’s counsel or by his consent. The attorney
was absent from the State, the plaintiff lived at a distance
from the court, and the mere absence of herself and her
counsel at a term of court when her case was called, is
insufficient, without further evidence, to conviet her of

having abandoned or discontinued her demand. 10 Ar.
331. 7 An. 523; 14 An. 692; 8 An. 469; 22 An. 171.
“L’art 2244 ne parle,” says Marcadé, ‘il est vrai, que
d’une citation en justice, ce qui pourrait faire croire que
Peffet interruptif n’est attribué gu’a la demande formé

par exploit introductif d’instance; mais la raison dit, et
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tout le monde le reconnait anjourd’hiu, que toute demande
en justice, qu’elle soit formé par un citation ow autre-
ment, interrompt la prescription.” Explication des Codes
Napoléon, Lib. III; Art. 2242 to 2248; §II.

The question now presented to the court is, was
the case of Liocke, administratrix, @ swif, an ‘‘instance,” or
“demande” within the interpretation of the law? The
original entry of the suit, 3330, was in the name of E.
TLocke;~widow of Samuel Locke. administratrix of the
succession of Samuel Locke. It is true we will admit,
for argument’s sake, that she was not the formally qualified
administratriz, nor was it necessary, under the law, that
she should have been, aslong as it was not required by
those who possessed the right, if su h there were, to
require it, but she was, at the inception of the suit, the
surviving widow in community and the duly qualified tutriz,
and in: her double capacity had: the right of administration
and of doivg all those things which an' administratrix
could doj; especially could she sue and be sued, and stand
in judgment as the only representative of the estate of
her deceased husband. No administrator was applied
for and none was appointed. Mrs. Locke stood before
the courts as the sole legal representative of her husband’s
estate and the interests of the minors, and any judgment
rendered against her in that capacity wounld be binding
on the property thusrepresented. 4 An.458;2 An. 463;

3 An. 502; 10 An. 534; 5 An. 180; 7 An. 134.
The special attention of the court is called to the

reference, 2 An. 463, and to the facts as stated in the

opinion of the court in that case.
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Whether Mrs. Locke sued as “administratrix and sur-
viving widow of Samuel Locke, deceased,” or as “‘tutrix
and surviving widow of Samuel Locke, deceased,” is im-
material and of no concern, as in either case and in either
stated capacity, she was the proper legal representative
of the estate, and of the interests of the minors. The
mere difference in name could not change her capacity or
alter her identity. She is represented as the surviving
widow-of Samuel Locke in both cases; which so completely
identifies her as the representative of the minors and the
estate of her husband, that where it is 1n evidence that
she is the duly qualified tutrix there will be a liberal
construction of doubtful or conflicting laws looking to the
protection of minors in their rights.

We would respectfully refer the court to the decision
of Justice Mathews, in the 6 La. 212, and to Vazeille on
Prescription, Vol I, p. 210, articles 194,195, 198, 201.

Respectfully submitted,
Crefte e T TOBIAS GIBSON,
Attorney of Appellant.
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TOBIAS GIBSON,
Attormey and Counsellor
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GIBSON & GIBSON,
Attorneys and Counselors at Tiaw,
No, 5 Carondelet Street,
NEW ORLEANS.
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