Preliminary Statement:

Under Japanese law a person who is arrested can be held
in custody up te 72 hours by the police and for an additional
20 days upon permission of the court. No form of bail is
provided during this period, although he may be liberated
without bail at the discretion of the police or court. Once
the suspect is formally indicted (meaning when the prosecutor
files the written indictment with the court) he may be entitl-
ed to bail. Bail is a matter of right except in certain
enunerated cases:

1. Where the offense charged is punishable by death
o life Hmprisenments
There the accused was previously convicted of en
offense punishable by death or imprisonment for
10 years or more;
Where the sccused has "habitually" committed an
offense punishable with imprisonment for 3 vears
or nore;
Yhere it 1s suspected that the accused may destroy
evidence;
Where the name and dwelling of the accused is
unknown.

Tt the excepted cases, bail is ir the discretion of the court.
Upon conviction bail automatically terminates. DPending

appeal, bail is discretionary with the court in all types of
cases. Bail may be either a cash deposit, negotiable securi-
ties, or a bond furnished by a third person; in the majority
of cases, bail is a cash deposit.

Zopics for Discussion:

Is the Japanese law too sStrict in denying bail before
indictment?

Are the limitations on bail as a matter of right under
Japanese law too strict? Would it be preferable to
make bail a matter of right except in capital cases
where the '"proof is evident or the presumptior great"
as is the general situation in the United States? (In
Mew York, however, bail is discretionary.)

What factors should be considered in determining the
amount of bail? In the interest of protecting the
community from dangerous accused, is it pernissible to
set bail at a higk figure which tlie individual is not
likely to be able to provide and, therefore, will remain
in confinement? In setting the amount of bail should
the likelihood of further crimes being committed by the
same person be considered?

Role of the prosecutor in connection with the amount
plibe Ll .

What action can be teken by the czourts or what new pro-
cedures provided, to prevent the commission of new
offerses by lersons on bail? .

Are there any statistics showing the number of new
offenses zommitted ‘by persons while out on bail?
Revozation of bail.

"ethods of enforcing forfeiture.




gggiacts:

1. Visiting hearings before magistrates and U. S.
commissions, or regular courts, for setting of bail.

2. Inspection of various bail forms--bonds of different
types, receipts, court records.

3. Attending hearings on forfeiture of bail.

L. Conferences with judges and prosecutors as to topics
for discussion. If possible, conference with Judge George
Harris, Federal District Court, San Francisco, in re cancella-
tion of Harry Bridges' bail pending appeal.




JUDICIAL, ADMINISTRATION IN B JAPATTESE COURT SYSTEL

Preliminary Statement

my

The highest acministrative organ in the Jenanese Court system is the
Judicial Assembly of the Supreme Court. This assembly is composed of <the
full panel of the Supreme Court of 15 Judges under the chairmanship of the
Chief Justice. Only high policy decisions of court administration are consi-
dered by this body.

Directly under the Judicial fLssembly are the various bureaus that perform
functions as follows: public relations with the Japanese people; supervision
of court clerks and their duties; supervision of preparation of court records;
number of judges essigned to various courts; rules of admission for Japanese
and foreign lawyers; budget preparation; statistics concerning number of cases
received, pending, etc. in the various courts; case load per judge, eGCs;
publication of opinions; training of judicial apprentices; personnel work;
purchasing of supplies and equipment and construction; maintenance of liaison
with Diet on budget problems and prepare list of possible candidates for judge-
ship for submission to the Cabinet which makes the eppointment from a list of
candidetes designated by the Supreme Court.

Practical Japanese Problems

The most crucial practical problem in the court procedure of Japan today
is the slowmess of the courts in civil end criminal cases. There are many
reasons for this condition and a few are as follows:

1. The tremendous revolutionary changes made not only in the Constitution
but in rules of procedure in practice since the end of the war, Thus, many of
the vroblems before the courts are being presented for the first time and
neither the lawyers, procurators nor the courts are familiar with them.
Consequently, they proceed cautiously.

2. Since the Dodge austerity program, finances are a serious problem,
Buildings are needed; funds for salaries that wiil attract conpetent judges
are lecking; obsolete typewriters and office equipment are in use and badly
necd replacement. Trensportation is a serious problem for court personnel,
lawyers and litigants.

3. There is no shorthand used in the courts. There are only a handful
of shorthand experts in Japan as the lenguage does not lend itself to any
phonetic system, The court reporters merely teke down in long hand the gist
of the proceedings, so that there is no complete record of trial and, on
appeal, witnesses are often recalled for their testimony. Experiments are
being made with wire and tape recorders but so far this has proved unsatisfac-
tory.

4, Every decision, both in c¢ivil and crininal cases, must contain in
writing a full presentation of the facts and the legal reasons on which it is
based.

5. The Japanese do not use the continuous trisl system. A single ourt
may be hearing 50 different cases on 50 conseccutive days. The case heard on
the first day mey not be heard again for 2 or 3 months, then another day of
trial is held. If a third day of trial is ncocded, it may be enother two or
three months before the litigants go to court again, etc. Experiments arc
being made with the continuous trial system end the tendency is to gradually
shift over to that system.




6. All judges and lawyers are keenly avare of the deficiencies set forth
above and are showing avid intercst in improving the situation. Many confer-
ences have been held between representatives of SCAP and bar associations and
Jjudges in an attempt to solve the problems.

7. Therc is no arraignment and plea system in Japanese¢ criminal procced-
ings. Consequently, cxcept for petty offenses disposed of by summary procedure
in the Swmmary Court in which the hccusod is not required to appear, all cases
must be tried. In contrast, in the United States the vast majority of offenses,
scrious as well as minor, arc speedily disposed of by pleas of guilty.

8. Tho Japanesec courts have no authority to punish for contempt. As a
conscquence litigant, accused, attorney and witnesses arc frequently rather
cesual in their Droﬁytncss and attendance. Some cases have been marked by
considerable disorde

9. Nearly all Japenese “Luornpys arc individual general practitioners.
Twomthirdg of them werk at homes They have little or no clerical help, and
duc to the language problem proviously montioned, most of them draft and copy
all their owm documents by hand.

Topics for Discussion

1. Tochnique end advantzges of the continuous trial systom.
Detailed cxplanations of the docket system.

Proper distribution of casos wmong judges and the assignmont of
Jjudges from onc district to another to equalize tasks imposcd on cach.

Practicc of principlc that judicial time should not be expended on
non=-judicicl dutics.

Dutics of cdministretive branch in esuditing reports of cxpenditurcs,
purchasing equipnent and supplies, ctc.

Requircment of cach judge to make periodiccl reports on the work in
his court.

Tunctions of judge of **i&l court and intermediate reviow court, as
well as of etborneys, with refercnce to rcocord of trial.

In what type of cases do the courts in America write opinions in
support of judgments.

Contacts

1. Director of thc Administrative Office of the United Statcs Gourts
Suprcme Court Building, Vashington, D. C.
Arthur 7, Vanderbilt
Chicf Justice, Supreme Court of New Jersey
744 Broad St., Room 1615
Newarlt, N, J.
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METHODS OF REACHII'G AND PREPARING APPELLATE COURT DECISIONS

Topics for Discussion:

1. Is it desirable to have shorter and more lucid
opinions? Comment on the usual length of opinions.

2. Shnuld appellate courts in reversing cases and
grantirg new trials indicate their views on questions of
law argued before them?

3. What is the best method of preparing more clear-
cut and intelligible written opinions?

Comment on the following suggestions:

a. The author of an opinion must thoroughly
familiarize himself with every essential fact in the case
presented for decision.

b. He must determine the points of law involved.

¢c. He must ascertain the law which is applicable
to the facts of the case presented for decision.

d. He must actually formulate in his own mind a
logical plan nf discussing the problems presented for deter-
mination.

L, Should all the essential and ultimate facts in
the case be stated?

Should the opinion set forth evidence which is
contrary to other evidence believed by.the trier of fact ?

Are lengthy quotations from other opinions
useful?

Is there any value to voluminous statements of
immaterial facts?

If the solution of one legal propnsition will
result in a reversal of the case, is there any point in
discussing other collateral and immaterial propositions
appearing in the case?

If the case is to be affirmed, should the opinion
ana

state and carefully
the appealing party?

lyze every proposition presented by

Should cases relied on by the appealing party
be distinguished, if the case is tn be affirmed? If the
case cited by the appellant is clearly not in point because
of factual differences is it necessary to discuss the facts,
or will a simple statement that it is cleerly inapplicable
suffice®

5. Should the opininn contain a clear pronouncement of
the questinn presented for the court's decision?

Should the question be directly answered either
in the affirmative or negative before discussing the rule
of law?




6. Should the opininn give the pertinent rule of law
which is cnontrnlling, with eppropriate citation nf authori-
ties?

In citing authorities is it necessary tn cite
more than nne or two cases which are directly in point?

Does it add to the opinien to have a legal
secretary copy a long list of authorities from some treatise
nr law journal in support of the declared proposition?

Is it necessary in the average case to give 1long
end extended quntations from authorities cited in support of
the proposition.

7. Should dictum be omitted from the opininn?

What is the wvalue as precedents of discussion of
cnllateral rules of law in an opinion? Does it clarify or
tend tn confuse the issue being decided by the court?

Shruld questions not absolutely necessary for
disposition of the case pending before the court be discussed
and decided in the opinion?

Which is mrre important, the reason for the
answer tn the problem presented, or the reasoning sustaining
authorities cited in support of a rule of law? For example,
are the reasons for the adnpticn of the statutory provision
or decision cited material®?

8. Should the opinion apply the rule of law anncunced
by the cnurt to the facts of the case?

Should the opinion state briefly and concisely
or at length how the rule of law applies tc the facts of
the case?

9, Should the opininn state the ultimate decision?
In concluding the opinion should the judgment

nor nrder nf the trial court, in sco many words, be "affirmed",
"reversed"” or "medified"?

If the judgment is to be modified will it be
helpful if the specific mndificatinn directed is set forth
in the npinion®

10, Should the opinion cnntain diagrams, photngraphs,
cnpies of exhibits nr nther devices which will tend to
clarify and simplify it®?

Give examples in actual opinions

11, Whet is the proper purpose of footnotes in an
opinion?

Should they be used for excerpts of testimony?
Should they be used for incidental, cnllateral
nr additinnal cases not of sufficient importance to cite

in the main opinion?

Is it helpful to set forth in a fontnote the
text nf the statute or constitutional provision referred to?




12. Shculd the npininn scnld the trial judge, counsel,
arties nr the cnlleagues of the author of the npininn?
Is it your duty to give ynur views on the
numernus problems confronting humenity, or to decide the
contrnverted cuestions presented?

Comment on the following sentences of Canon 19
nf the Cannns of Judicial Ethics of the American Bar Associa-

tion:

"£ judge should not yield tn pride nf opinion
or value more highly his individual reputation than that
of the Court to which he shnuld be leyal, Except in
case nf conscientious diffecrence ~f opininn on funda-
mental principle, dissenting opinions should be dis-
couraged in Cnurts nf last resort."




ORGANIZATION OF AND JURISDICTION OF FEDERAL COURTS

Preliminary Statement: The courts of Japan are organized in
one national court system, consisting of the following courts:

Supreme Court: A Chief Justice and 1L Associate
Justices. Court of last resort in civil and criminal matters.

High Courts: ¥Xight High Courts and six High
Court Branches. Intermediate appellate courts with original
jurisdiction only in certain crimes of sedition.

District Cour®%s: Forty-nine District Courts and
two hundred and twenty-eizht District Court Branches. The
main courts of first instance for civil and criminal cases.
Hears appeals in civil cases fron Sumnary Courts.

Family Courts: Forty-nine Family Courts and two
hundred and twenty-eight Family Court RBranches. First
instance courts for all matters relating to domestic relations
and juveniles.

Summary Courts: Five hundred and fifty-nine Summary
Courts. TFirst instance courts for trial of Petty civil and
criminal matters and also for theft and robbery cases.

There are no municipal courts in Japan today, and
no administrative courts.
Topics for Discussion

1. The Federal Judiciary: Its Organization
a., Constitutional provisions
(1) To what extent is the organization of

the Federal judiciary, including that of the Supreme Court,
wholly within the control of Congress?

(2) How does the Constitution provide for
the tenure of office and mode of appointment of Federal
judges and protect them against having their compensation
reduced by Congress?

(3) What does the Constitution provide con-
cerning the extent of the Federal judicial power?

(L) To what extent is the allotment of
Jurisdiction to the several Federal courts within the control
of Congress?

(5) May Congress change the original juris-
diction of the Supreme Court concerning cases affecting
ambassadors, other public ministers and consuls, and those
in which a State shall be a party?

(6) May Congress make exceptions to and
regulations concerning the appellate jurisdiction of the
Supreme Court, both as to law and fact, in all other cases
declared by the Constitution to be within the Federal
judicial power?




(7) What are the Constitutional limitations
upon contrnl nf the practice and procedure in the Federal
courts by Congress? (emphasis upon the inherent power to
issue certain extraordinary writs, such as mesndamus, injunc-
tion, certiorsri, prohibition, etc., and, especially, to
punish for contempt any disobedience tn orders)

(8) Is the Judicial Article (Article III,
Section 1 of the Constitution) self-executory? (emphasis
upon the fact that even the Supreme Court which is expressly
provided for in the Constitution, required for its existence
an organizing statute of Congress)

b. Orgenization of the Supreme Court and inferior
Federal Courts »y statutes

The Supreme Court

Circuit Courts of Appeals

District Courts

Court of Claims

Courts of the District of Columbia

Court of Customs Appeals

United States Cusirms Court

United States Court of Customs and
Patent Appeals

Tax Court of the United States

Emergency Court nf Appeals
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2, Federal Courts: Their Respective Jurisdictions
g, The Supreme Court

(1) In what instances has Congress granted
Jurisdiction to inferior Federal courts over cases within
the original jurisdiction of the Supreme Court?

(2) Why is it that Congress may nnt give
to the Supreme Court original jurisdiction in nther cases
than those specifically enumerated in the Constitution?

(3) VWhat were the main steps in the process
by which Congress greatly limited the right of litigants to
resort to the Supreme Court by writ nf erronr or appeal?

(When were writs of error abolished?)

(4) Whet are the main classes of cases of
and the present limitations on appeals of right to the Supreme
Court? (from State cnurts, Circuit Cnurts of Appeals,
"statutory" District Courts, cases certified by certain inferior
federal courts, etc)

(5) Does the Supreme Cnurt now have jurisdic--
tion to reverse, modify, or affirm the judgments or decrees of
all State courts of last resnrt in which is determined the
constitutionality of a statute nr treaty nf the United States
or nf a State statute as tested by the Constitution nf the
United States?

(6) How much of the present appellate
jurisdiction of the Supreme Court is discretionery in
character?




(7) As Congress proceeded to greatly
restrict appeals of right (in order t» grant relief to
the Supreme Court from the pressure of cases coming to it)
how did it reserve the right to the Supreme Court by
certinrari to review such cases, nn such points of law
as it may deem desiradble?

(8) What are the prerequisites in crder to
obtain by certinrari a review by the Supreme Cnurt of a
decision nf a State court? (Must the decision be final?
Must a substential Federal question be invnlved, or onne nnt
previnusly determined by the Supreme Court? Will the Supreme
Court review a decision not in acecord with epplicable previnus
decisions of that court?)

(9) Is it true that in the exercise of its
discretinn, the Supreme Cnurt grants petitions for certiorari
upca the affirmative vote of four of its nine justices?

(10) Is there an appeel nf right tn the
Supreme Cnurt in the frllowing cases:

Vhare a State conurt has upheld a State
statute claimed tn be repugnant to the Federal Constitution
nr laws or treaties of the United States?

Where a State conurt has held invalid
a statute or treaty of the United States?

Where a Circuit Conurt of Appeals has
held a State statute to be repugnant to the Federal Constitu-
tion or laws or treaties nf the United States?

(11) What facts must a petitioner show in
order to nbtain review, by certiorari, of a decision of a
Circuit Conurt of Appeals? (Conflizt with decisions in
other circuits? Conflict with decision of 1lncal or Stete
tribunals? Conflict with applicable decisions of the Supreme
Court? That the question involved has not beem, and should
be, decided by the Supreme Cnurt? That a question nf lncal
law or an imprrtant question of general law has been improperly
decided?)

b. Circuit Courts of Appeal

(1) Are the judgments of a Circuit Court
final in the following classes of cases:

Where the jurisdictinon of the District
Court is dependent entirely upon the citizenship of oppnsite
parties to the suit or controversy?

Cases arising under the patent laws?
Under the copyright laws? Under the revenue laws? Under
the criminal law? In admiralty cases?

(2) TIs it true that where the jurisdictinn
of the District Court is invoked nn the snle ground that a
substantial question under the Federal Constitution, Federal
statutes or treaties is invnlved, the appellate jurisdiction
is exclusively in the Supreme Court?




(3) Do Circuit Courts now have appellate
Jurisdiction to review final decisions nf District Cnurts
in all cases except where there is a direct appeal. to the
Supreme Court?

¢, District Courts

(1) Do District Courts have any appellate
Jurisdiction?

(2) What exceptions are thcre to the
general statement that the original jurisdiction of District
Courts extends to the trial of all cases cnming within the
Federal judicial power fnr which statutory provision has
been made?

3. General Consideration of the Jurisdiction nf the
Federal Courts

a., Federal Judicial Power

(1) Mey Federal judicial power be vested in
nther than Federal couris?

(2) Msy State courts be permitted, in the
exercise of their respective Jurisdictions, tn deal with
causes which are within the Federal judicial power?

(3) Are all cases of the following
classes within the Federal judicial power ;

Cases in law and equity arising under
the Constitution and laws and treaties of the United States?

Ceses affecting ambassadors and other
public ministers and consuls® (Does this include representa-
tives of the US or only those accredited to the Us?)

Cases of admiralty and maritime juris-
diection?

(4) Are all controversies of the following
classes within the Federal judicial power :

Between two or more States?

Between a State and a citizen of another
State?

Between citizens of different States?

Between citizens of the same State
claiming lands under grants of
different States?

Between a State or the citizens thereof
and foreign States, citizens nr
sub jects?

b. What are the classes of cases in which Federal
Jurisdiction is made exclusive?

(1) Admiralty Cases?

(2) Prize Cases?

(3) Patent, Copyright and Bankruptcy laws
Cases?




(4) Cases in which the US is a party,
controversies between the Statos
of the Union, suits Dy el Ssate
against citizens of another State?
(5) Suits affecting ambassadnrs, other
public ministers and consuls?
C. What are the ancillary powers of Federal courss®
(including inherecnt power to punish for
contempt and tn make rules governing
their own procedure)

d. Do the Federal crurts have power to issue
writs of habees corpus? Under what
circumstances?

€. May the States control or limit the exercise
nf Federal judicial power?

f. What constitutes a "Federal question'? (That
is , what is the technical meaning of
"a case arising under the Constitution,
laws .r treeties nf the United Seates"?)

(1) Does a case involve a Yederal question
Simply because, in the Progress of the litigatinn, it becrmes
necessary to refer tn or give a construction to the Federal
Constitution or laws of the United States?

(2) Is the fact that the defendant may set
up a Federal right, brivilege, nr immunity sufficient to
bring the case within the Scope of Federal judicial power?

€. What is the purpose nf and.what are the
statutory provisions for removal of suits from State to
Federal Cnurts?




INTERNAL PROCEDURE CF US SUPREE COURT
AND STATE SUPREME CCwGRTS

Topies for discussion
1. Oral argument:

Is it encouraged?

Is oratory discouraged?

How is the questioning by justices carried on during the
oral argument?

2. Conferences of the Justices:
How frequent and long are they?

Does every justice speak on every matter, whether an
important case or a minor motion?

In what order do they speak and vote?

Does each justice state the pleadings, facts,antargu-
ments as well as his conclusions, or is this done first by the Chief
Justice? Yust each justice state reasons for his vote?

3. Assignment by the Chief Justice of cases for opinion-writing:

Is the assignment made after discussion and vote at the
conference? Is the vote ever postponed until an opinion has been brought
in by one justice?

If the Chief Justice is in the majority of a divided
court does he always assign the opinion-writing to one of the majority?

If the Chief Justice is in the minority of a divided
court who assignes the opinion-writing?

Does the Chief Justice have sole control over the assign-
ments? Are his assignments ever questioned?

4. Distribution of draft opinions in print, for consideration by
individual justic es in advance of conference:

Is this practice fo'lowed and how is it carried out?

Is this followed by discussion of the draft opinions at
subsequent conferences?

What is the practice concerning recirculation of revised
opinions end writing dissents?

5. dehearings:
Are rehearings discouraged?
6. Form of handing down opinions:
Is it the practice to hand down opinions in writing which

are summarized orally from the bench by the justices who have written them
for the court?




CONTEMPT OF COURT

Contcmpt of Court in Japan:

Unlike the American courts, Japancsc courts do not have any broad
power to punish for contempt. Thc theory of inhcrent power to punish for
contomnt to prescrve the dignity and authority of the court doos not oxist
in Japanesc law. Prior to the new Constitution adopted in 1946 Japancsc
Judges, instcad of being indcpondent, werce under the cxccutive branch of
the government, ond as represcntatives of the Emporor apparcntly had no
difficultics in prescrving order in the prescncc of the court.

Japancse penal law makes it a crime to interfere with or obstruct
official busincss (Art. 95, Penal Code), but this, of course, docs not
permit the imposition of summary punishmont, requiring instoad the usc of
regular procedurcs as in the casc of any other crimc.

Authority for dircct action by the court is scvercly limited. Under
Article 71 of the Court Organization Low (Law 59 of 1947), o court may
cxclude from its presence anyonc who interferes with its functions or who
bechaves improperly ond may "issuc such other orders or toke suck mcasurcs
as arc nccossary for the maintonance of order". This is not intcerpreted
as including authority to impose sumary punishment. Undor Article 71 (2)
tho judge may call in the policc to maintain orders.

Under Articles 150, 160, 133 and 137 of the Criminal Code of Procodurc
(Law 131 of 1948) the court has the power to imposc by o ruling o finc up
to ¥ 5,000 ($13.89) if a witness fails to appoar whon called, refuses to
testify, refuses to beo sworn, or rcfuscs to pcrmit cxamination of his porson.

Topics for Discussions:

l. Neccessity for authority to punish for contempte

2+ Discussion of typcs of conduct constituting dircct and indirecct
i

si
contempt, criminel and non-criminal contempte

3 Haturc of hcaring in conbempt proccedings: distinctions betwcen
indircct, dircet, criminal, and civil contompts; swmmary action by judges
usc of witnesscs, affidavits, rccords, ctc.; jury trial (in cortain Fodoral
cas8Cs).

4, Role of prosccéutor in contempt hoarings.

5. Different types of punishments imposed; factors considered in
dotcrmining punishment; fincs; confinement; barring attorncys from further
participation in procccdings of the casc; ctce

Arrongements will be made to ctteond any actual contempt hearings that
are in scossion in State or Federal courts.

In addition, topics will bec discussed with judges and prosccutorse
If possible, it is desired to confeor with the following:

le+ Judge ledina, Foderal District Court of New York, in connoction
with the contompt proccedings in tho conspiracy trial of the 11 Communistse

2. Judge Goldsborough, Fodoral District Court of the District of
Columbia, in connection with various contempt hearings over which ho has
presided, particularly thosc involving labor disputcs and labor lcaders
such as John L, Lewis.
ds Judge Goorge Harris, Fedoral District Court of California, Son
Froncisco, in comncction with contempt procecedings in the Harry Bridges trials




LS OF NUMEROUS ACCURTD

for Discussion:

general, special non-legal sroblems in cormection with trials

8¢ A
where there are several defendants, e.g.: Comnunist conssiracy case tried

before Judge *fedina

Arrangement for orderls srocedure in each ohase of the case;

ided by court, or by agreement

3. TMumber of lawrers, nermitted sach accused; extent to which eacgh

trial

of time as to opening statements; argumnents; closing

aming ion in beha f each accused

7. ‘faintaining order; role of prosecutor ir this cornection

Contacts:
Prosacutors and jud:es, Federal and courts, who have had

nerience with suck




ORGANIZATION AND OPERATION OF BAR ASSOCIATIOQNS

Preliminary Statement

Since Japan has, under the Lawyers Law (No. 205 of 1949),
what is known in thc United Statcs as an intcgrated bar, te~
bar associations are of great importance to the welfare and inde-
pendence of the profession and the supervision of its nembers.

Therc is one bar association for each of thc 48 prefectures,
cxcept thet for historical recasons there arc three in Tokyo.
There is a national organization known as the Japan Federation
of Bar Associations vhich unifies and coordinatecs the activitics
of the local associations. In order to practice all lawyers rust
pass an cxamination, be duly registerecd and become rembcrs of
their local association.

Bar associations arc organized on a basis similar to associ-
ations in the United States with the usual officers and cormittcos

There are only approximately 6,000 lawycrs adnittcd to the
bar in Japan in a population of sonec 80,000,000, In the princi-
pal citiecs of Japan the number of attorneys are as follows:

City Populations (1947) Attorneys (1949)

Tokyo 5,000,771 2410
Osaka 1,559,310 586
Kvoto 996,660 196
Yokohamna 814,379 120
Kobe 607,079 180

Nagoya 853,085 207

The foregoing figurcs do not include judges and procurators
(prosceutors) who are not considercd lewyers and who have their
own, voluntary associations.

pics for Discussion

1. Types of har associations in the United States

a. National

b Scate

Gl iLocal

d. Specialized

Organization of various types

a, Permanent staff '

b. IHMembers; voluntary and compulsory (integrated bar):
Judges, prosecutors, lawyers in government employ,
private practitioners, etec.

c. Dues

1. Statistics as to membership; per cent of total
lawyers, etc,

Sectional organization for large associations




Position of American Bar Association as an over-all,
coordinating institution

Publications (Gect sample copies)

a. National and local

b. Subjcet matter of periodicals; bar activity ncws,
legal articles, reports of cases, cte; nagazines,
bulletins, etec
Bar directorics
Sponsoring publication of texts, studies, ete
Standard forms

Educational activities

a. Standards for legal eduvcation; Amcrican Bar Associ-
ation; state associations

b. Post-admission legal education; legal institutes

c. Essay contcsts to promote legal scholarship

Insurancc and Benefit Plans for Members; hospitalizations
B

Printing, mimeographing, typing services for members

furnished by assoclation or organized on cooperative

basis

Legal aid work (Sec scparate outline)

Legislation

a, Analysis of pending legislation

b. Dcveloping and sponsoring a bar legislative programs
reclorms concerning courts, procedure, basic laws,
ete

Prevention of unauthorized practice of law

Disciplinary activitics as to members of bars grievance
committee; disbarment proceedings; canon of legal ethics

Participation in selection and election of judges

Visit headquarters of American Bar Association, Chicago

Attend annual meeting of Amcrican Bar Association,
Washington, D.C.

Visit offices of local bar associations, New York




Preliminary Statement

In Japan therc are no organizations corrcsponding to legal
aid societies or lawyers reference plans for furnishing assistance
and rcpresentation to low income or indigent persons, On an in-
dividuval basis, hovever, lawycrs frequently accept clicnts who
can pay little or nothing for thcir services. It is desired to
obtain information on legal aid organizations in the United States,

Topics for Discussion

1. 1Inadequacy of voluntecr work

2. Distinction between various typcs of aid:
(a) Legal Aid Societics
(b) Refcrence plans
(c) Low cost burecaus

Participation of bar associations in organization and
opcration

Legal aid organizations:
(a) How organized

(b) Staff; permanent; part time; pay for servicess
volunteer services

(c) Quarters
(d) Source of income; donations; fces for legal services

(e) Conncetion with court-appointment of counsel in
criminal cases

Reference Plans
(a) Organizational set-up
(b) Primarily to provide advice and aid for middle class

groups who can pay rcasonable fees; amount of fees
charged

(e¢) Lawyers participating

(a) Supervision; role of bar association
(e¢) Public advertising

Low-cost bureaus

o) Orgnnizntiona} set-up -- diffcrs from reference
plans but designed to assist same groups of people

(b) Voluntecr or paid staffs
(¢) Quarters

(d) Public advertising

(e) Necessity of outside finanecial aid to bear part
of cost




Contacts

1. Martin V. Callagy, Chief Attorney, Legal Aid Socicty,
New York

2. Legal Referral Service of the Bar Association, 42 West
44th St,, New York,

Orison S, Marden, Committee on Legal Aid Work, American
Bar Association, 14 Wall Streect, New York 5, N.Y,




PUBLICATION OF COURT OPINIONS AND OTHER RESEARCH MATERIAL

FPreliminary Statement

Since the reorganization of the Japanese Courts following the
adoption of the new Constitution in 1247, the Supreme Court is
publishing all its own opinions, and a selection of the opinions
of the High Court (the intermediate court of review). There is
no publication of lower court opinions., Opinions under the old
Constitution were published privately from 1905 to 1947. There
are some earlier opinions which are of little value. All told,
Japanese reports of cases occupy. scarcely 10 or 12 feet of shelf
space,

Topics for Discussion

1. Value of a systematic report of court opinions.
Preparation of syllabi and digests.
Shepherd's Citators; their use and preparation

Index to Legal Periodicalsg:

Clerk of Supreme Court to observe method of preparing
texts of Supreme Court opinions for publication; prepar-
ation of syllabi:;

Edward Thompson Company, Brooklyn, New York.

Bancroft Whitney Company, San Kraneilscoln & Ca i

H, W, Winson Company, 950-72 University Avenuve, New York

52, N, Y., to observe preparation of Index to Legal

Periodicals




ARRATGNMENT AND PLEAS

Preliminary Statcment:

Scction 291 of the Jepancsc Criminal Code of Proccduro provides that
"The indictment shall be read aloud by the public procurator upon opening
the public trial," However, no provision is mado requiring the defendant
to plead to the indictment. As & result oll criminal cascs undergo the
various stoges of a complcte trial and it is necessary for the procurator
to prove every matorial fact allcged in the indictmont cven though the
defendant may desirc to admit his guilt of the offonsc charged.

The criminal court calendars of all Japancse gourts arc congested
ond the trials of most criminal cascs arc of long duration, The situation
is attributed in part to thc absonce of a system permitting plcas of
7 A~
> of all con-

07

guilty (It is said thot in the United Stetes upwards of 759
victions rosult from pleas of guilty by the defendants ).

Becausc of the special importance of this subject extensive informa-
tion is desired concerning the operation of tho arraignmont and plca

system in various courts of the United States.

Suggested Topics for Discussion:

1. Vhat would be the cffcct upon the opcration of the U.S. courts
if all oriminal cases were requircd to be tricd cithor by the judge or the

Jjury?

2. In recciving f guilty what specific stops are usually
token by the judge to feguard the rights of tho defondent? Is counscl
gonerally required?

Ss To what oxteont doos the judge oxamine the cvidenco beforo passing
3

sontonce upon a defendant who has cntered o plea of guilty?
4. In passing scnbtence upon o defendant who hos cntorcd o plea of
guilty to what cxtunt is the Judgots deeision influcnced by the opinion of

the presccutor or the prc-trial investigat ion report of the probation
& L > i
officer?

9e Arc guilty plcas always disposcd of in open court and in the
prescnce of witnesses, jurors and spoctators?

6. Vhat reasons arc usually sufficicnt to Justify the court in por-
mitting the defendent to pload guilty to o lessor offonsc thon thot chargod

in the indictment? What measurcs arc taken to prevent abusc of this
privilogo?

7. ' Rolo of prosecutor as to suggesting scntences
8+ As a mattor of actual practice is formal arroignnont usually waived?

9. Stotistics as to the numbor of casos disposcd of by way of ploas
of guilty as comparcd with thosc disposcd of by trial beforc jury or judgo.,
Of the total porconbage of those plecading guilty, what percentage arc
pleas to the offensc charged as comparcd with pleas to a lessor offcnsc?

Contacﬁiz

l.. Visit scssions of the Federal and statc courts when defcndonts
arc beoing arraigned and sentonced on thoir plcas of guilty.

2. Conforring with prosccutors and judges on various aspocts.




GRAND JURY SYSTEM

Preliminary Statement

Under Japancsc law a suspect is brought to trial by the
filing of an indictment by the procurator (prosecutor) in the
CIOMR T,

The closest approach to thc grand jury in Japan is the
"Inquest of Prosecution," provided by Law No., 147 of 1948, This
law specifics that therc shall be an inquest in the arca of each
district court., It consists of a pancl of cleven nembers, se-
lected by lot from qualificd voters. The inquest is cmpovered
to hear complaints agninst decisions of a procurater in rcfusing
to prosecute in a particular instance. They have authority to
call and quecstion witncsses, subpoena and examine docuncnts, and
to make findings and recommendations to thc Chicf Procurator of
the High Court. Their conclusions, however, arc advisory only,
not being binding upon the prosccuting authoritics., Sufficicnt
time has not yet lapsed to warrant a fair appraisal of the value
of this systen,

Suggested Topies for Discussion

1. Uerits and denerits of the grand jury system in the
United States courts and State courts. Is the Grand Jury systen
still a useful institution considering the fact that it has becn
abolished in England except for cascs involving treason and
certain political offcnses?

2. Use of grand jury to protect précurators fron pressure,
repElisalis.fetel i ((in Japan, civil suit may be instituted against
public officials under Article 709 of the Civil Code: "A person
who violates intentionally or negligently the rights of another
is bound to make compcnsation for damage arising therefrom,"
Recently a group of communist defendants, acquitted in a well
known conspiracy case, filed suit against the prqsecutors under
this statute,)

3. Types of cases wherc prosccution is permitted on infor-
nation as a matter of right,

4. Typcs of casecs where prosecution may be instituted on
information when the accused waives indictrment by the grand jury.

5. Statistics as to the number of cases disposcd of by in-
igigotion as conpared to those disposed of by grand jury indict-
6. Method of sclection of nembers of the grand jury
7« Actual procecdure folloved by the grand jury
Contacts
1. Federal and State courts and prosccutors

2055 5 A possible, attending grand jury session ,

‘ S S?udying documents and obtaining copies of forns, etc.,
in connection with grand jury proceedings




TRIAL JURY SYSTELN

Preliminsry Statement

The Tapanese Jury Law of 1923 provided for trial by
jury in cases involving life imprisonment or death. In
cases where the punishment was more than three years (except
certain politicel offenses), a Jjury trial could be had
upon demand of the accused. Due to the reactionary trend
in political thinking, the use of the jury system never
became common, and by the end of ths war it was completely
banished. The new constitution of Jepen, adopted in 1947,
makes no reference to trial by jury. Conseduently, in both
sriminal and civil cases facts are tried by the court. How-
ever, the Court Orgenization Law (Law Ko. 59 of 1947)
provides "The provisions of this law shall in no way prevent
the esteblishment by other statutes of the jury system for
ocriminal cases." No enabling statute has been passed.

Suggested Topics for Discussion

1. Comparison of average judgments by jurors with
judgments by judge; as to bias, emotion, ceorrectness, ete

2. Role nf the jury in the democratic system of checks
and balances in the covernment. Is it necessary as a safe-
guard against totalitarianism, bureaucracy, ete?

3., Corruption of jurors

L. The jury commission; how selected; safoguards
against control by politicel majority rarties

5. Selection of jurors; method; the problem of getting
the best qualified individuals; women &s jurors; exeuptions
frolm jury service

6. | Role of the judge in jury Lriels

7.  Cost of jury trials as compered with non-jury
triels; more time required; accommodations for jurors;
additional personnel; etc

8. lNumber of jurors; use of alternates

9. Provisions for less than unanimous verdicts

10. Stetistics; number of and types of eriminal cases
in which jury trials were weived; ssme for civil cases

Contacts

1. Jury commissioners of Federal and State courts.

2. Observatior of actual selection of jury 1list by
commission; examination of jurors for qualifications by
commission.

3. Observation of selection of jury penel in specific
cases; also charge to jury by trial judge.

L. Observation of duties of bailiffs, clerks, and
other personnel in connection with the jury system; inspec-
tions of jurors quarters; etci.

5. Obtaining copies of forms and other documents used
in connection with selection of the jurors, performance of
their duties, etc.

6. Discussions of system with a few lawyers, judges
and prosecutors.




relininary Statement: On November 3, 1946 a now Constitution wes adopted
3In Japen containing an claborate Bill of Rights for the Japanecse people. IG
guarantecs many rights subscquently proclaimed by the United Nations in its
Universal Doclaration of Humen Rights. The Japancse Supreme Court was chargoed
for the first time in Jeopanesc history with the groave responsibility of f**&lly
detemining the constitubtionality of all laws, orders, rogulations or ofificial
acts under the new Constitution. It has therefore assumcd the historic role
of becoming a guardian of the civil ri“hts of the poople, as the US Suprcme
Court heas been under the }ﬂcr““”l Constit A fow months after thcs
enforcencnt of the now Constitution on i 947, o Civil Libertics Union,
similar to the Americen Civil Liborties Union, was founded in Japan to .protect
basic human rights. Soon after, a Civil Libortics Burcau was established in
the Attomey-Generalls Office of Japan, roscmbling the Civil Rights Section of
thoe US Deopartrent of Justice. A system of rogional Civil Liberties Commission-
crs was created throughout Japan to work in cooperation with the Burcau.
However, effoctive governn i stnctions and proscecution of civil rights
violations are lacking tior neither the Japancse Civil Liberties Union
nor Burcau have the right to & ricfs in the courts in important civil
liberties cases as anicus curiao, or friend of the couit. In the United
Stotos tho right of privaetc anc public agencics to £ilc amicus curiac bricfs
has becea long rccog nlvwd by the rules of the Supromo Court cnd hés boon
extromely 1nvortblt in the field of civil rights.. Such a rule coculd be cn-
actod by the Supreme Court of Japen under its ncw constitubional rule-meking

poviCT s

Suggested Topics for Discussion:

Vhat is the significonce of the Universal Declarction of Human Rights?

Iow does the Declaration comparc with the Bills of Ri hts of US
and Japancsec Constitutions?

What is the history of adoption of the Declaration by tho UN
General Asscbly?

thot arc the Problems of Implementing the Declaration?

hc Covenant of IHuman Ripghts
¢ work of UN Commissions and Human Rights

m

Division of the UN Sccrcotariat

1Y
Th

fhat has been the Historic Role of the US Supreme OCourt
guordian of civil rights?

How far has the Supremec Court protccted the Bill of Rights?

Before the Ciwvil Viar
1870 - 1925
Since 1925
In time of war or civil disturbance
In conncction with
VCIy Or pPCOona.go
dom of specch
Frecdom of press
Contcmp of Court
Ccnsor i
Right of As:ctbly
Frccdom of Religion
Education
Voting

scizurcs




Sclf-incrimination
Doublc jeopardy
The risht to counscl
Labor rclations
Congressional commit

be 'hat arc the Supremc Court Rules for the usc of amicus
bricfs in civil righbs cascs? T
0ld rule of the preme Court
New rulc of the Court
conside ns involved in gronting
such briecf's to public or private
rights cases
requests for permission to filc such bricfs
iefs thomsclves
of such bricfs to the Court

Ri gt

has it achicved?

arc the impecrfoctions in the fedorol civil ri ghts canforco-
machincry?

¥hat are the weo >sscs in the statut 7 tools?

How con investigation and prosccution of civil rights
violations be proved?

How can coo%urition of police and prosccutors beo bether
obtained?
Should the sbotus of the Scetion be clovated within the

Depertment of Justice

type of governmental sonctions arc most cffectivo to safo-
guard civil rights?

types of
typos of civil remo
Tind oP 1. 0,

141
2

8 !

ic
ve action? Publicity,

&
1

d
s withholding financial aid?

tlhat are the proposals now boing consideored in the US to
strongthen the machinery for > protection of civil riphts?

Report of the President's Committec
on Civil Rights (1947)

Se 1725, the Civil Rights Bill introducod in the US
Scnate by Ir. MeGrath on April 28, 1949

that is thc sipgnificonce of the long fipht for civil rights
& g &

detr A Y * I3 « . . . . .

the Unitcd by the Ameri con Civil Liborties Union?

Do hat i ho aQ mcthod of opcration and scopo of




be That usc does the Union mokc of amicus curiac briefs?
Explonation
Illustrations

Contacts:

Ameoricon Civil Libertics Union, Mew York City
United Notions, Lakc Success, New York

United States Supremec Court, Washington, DC

Unitod Statos Dopartmont of Justice, Vashington, DC




JUDICIAL REVIEW OF COJSTITULIONALITY OF LEGISLATION
ANTD ADUINTISTRATIVE ACTS

Preliminary Statement:

Article 81 of the new Constitution of Japan, enforced since llay 3, 1947,

provides: ''The Supreme Court is the court of last resort with power to deter-
mine the constitutionality of any law, order, regulation or official act."

his article expressly recognized in Japan, for the first time in its history,

the principle that the courts are © final interpreters of the constitutional
powers 110G only of executive and administrative officers but of the legislaturs
itself, Although not expressly stated in the United States Counstitution, this
power of judicial review of constitutionality of statubes and administrative
acts has novhere received the development and exsended Cftllcablon that it has
received in the United States. Therefore, one of +%i rary objectives of
the Jap;uﬁse S'leuc Court !Mission to the United Stat to shudy the opera-
tion of this peculiarly American doctrine.

Suggested Topics for Discussion:

1. What is the origin and significance of the American doctrine of
supremacy of the Constitution?

8. Darly discussions and opinions prior to retification of Constitu-
tion,

b. What are the leading decisions justifying judiciel nullification
of legislation?

ce Vhat is the effect of an unconstitutional statute?

2. That are the number and nature of Supreme Court decisions holding

islation invalid?

29

Broad ssification of the categories of cases.

Evaluation of the statistics.
What have been the trends end why?
How importent is the power with respect to federal laws
compared with stete laws?

Se Vhat principles have been adopted by the Supreme Court for the
exercise of its judicisl power?

a. Vhy does the Court confine itsclf to actual cases instead of
giving advisory opinions or taling on legislative or administrative functions?

b. 1ihy does the court refuse to deal with purely political questions?

ce UVhy will the court decide questions of constitubional validity of
legislation only when these questions are necessarily presented and must be
deccided?

d. Thy does the court refuse to review guestions of legislative

policy?




e. How far does the court use principles of "natural law" to help

construe the Constitution?
f.« IHow far doecs the court refuse to be bound by the doctrine of
stare decisis?

ge Illustrate end explsin the foregoing princiy

. .

4. Vhat are the nature of Supreme Céurt dec . > viewing the Consti-
tutionality of Administrative Acts?

8., Decisions concerning delegation of legislative power.
Decisions concerning delegation of judicial powcr.
Grounds for judicial review of administrative deteminations.

:

How is the doctrine of due process of law applicd to administr
proccedings?
Contacts:

Judges, lawycrs and law professors to conduct seminars.




e. How far does the court use principles of "natural law" to help

construe the Constitution?

f. How far does the court refise to be bound by the doctrine of

stare decisis?

ge Illustrate and explain the foregoing principles.

4, Vthat are the nature of Suprcme Court decisions reviewing the Consti-

Te

tutionality of Administrative Acts?

a. Decisions concerning dclegation of legislative power.

b. Decisions concerning dclcgation of judicial powoer.
S 5 J

¢ce Grounds for judicial review of administrative determinations.

d. Iow is the doctrine of due process of law applicd to administrative
proccedings?
Contacts:

Judges, lawyers and law profcssors to conduct scminars.




ADDITTONAL INFORI'ATION ON PROJECT NO. 117 -
JAPANESE SUPREITE COURT MISSION

I. BACKGROUND AND INTERESTS OF PARTICIPANTS
(1) TANAKA, Kotaro AGE: 60 OCCUPATION: Judge

BIOGRAPHICAL DATA

RESENT POSITION: Chief Justicec of the Supreme Court

of Japan

MARITAL STATUS: Marricd

EDUCATION AND EMPLOYMENT :

Chief Justice Tanaka graduated fror: the Low Divi-
sion, Jdmperial University of Tokye, din 1914. - He
served as profcssor of commcreial law and juris-
prudence at the Tokyc University, was a menber of
the Imperial Acadcny in 1941, and was Dircctor of
School Administration Bureau in the !finistry of
Education from Octeber, 1945, to May, 1946, In

2y, 1946, hc becare the iHnister of Education,
After one year in the Cabinet, he was clected to
the Heouse of Councillors (the Upper House of the
Japanese Diet) where he rermoined until 3 HMarch
1950, at which tine he was appointcd Chief Justice
- of the Japanecse Suprene Court,

As the Chief Justice of the Supreme Court, he

heads the judicial branch of the Governnent, which
under the new Constitution has becore independent
of the executive., As such his status is cqual in
significance to the Princ iHnister and.the Speaker
of the Housc of Representotives. He is responsible
for the discharge of duties incumbent upon the post
such as presiding over the colleginte court in
trials of last resort and over the Judicinl Assen-
bly, as well as for the over-all adninistration of
Judicial affairs including supervision of lower
courts. His position is comparable to that of the
Chief Justice of the United States Supreme Court.

KNOWLEDGE OF ENGLISH:

Speaking: Fair Reading: Good

Understonding of Svoken Language: Good

HISTORY OF TRAVEL ABROAD:

Prior to 2nd during World War IT, he travelled ocx-
tensively throuzhout the Woerldsss Brer 1 Ol0te 990
he went abroad to conduct special research in the
field of commercial law, spending two ronths in
the United States; 1 year in Frances 1 year in
Austria,; Italy and Sswitzerland; about 6 nonths in
England; and 3 nonths in Gerriany. In 1935 and
1936, hc went to the United States, France, Italy
and other western Europcan countrics on an ex-
change of professors progran betuecn Italy and
Japan. Fron lay to October of 1939, he went on a
leccture tour in the South Anerican countries, visit-
ing universitiecs in Brazil and Argentina, and also
travelled through Chili, Peru, Panama, iTcxico, and
the United States. 1In 1943, he visited China at




the request of the Far Eastern Problens Research
Institute to conduct research on comirercial prac-
tices,

[EIBERSHIP IN ORGANIZATIONS:

T

J

Member of the International Culture Advancencnt
Association fron 1946 to datey; Imperial Gift Found-
ation from 1945 to 1946:; Japan Eed Cross Society
fron 1945 to 1946 (Councillor of); Tokyo Catholic
Student Assocciaticn from 1945 to 1946: Imperial
Acadeny frem 1941 to cate; National Learning ‘and
Study Society from 1942 to date.

TLITARY RECORD: None.

PUBLICATION;

Justice Tanaka is a scholar and an educa
has written many bcooks and treatises in a wide
y of fields. Sorme of ther are as follows
on Commercial Law; Corporation Law; Bj
of HExchange Law; Theory of World Law (3 Vol,);
Studics on+«Philosophy: of Taw (2. Vol,): Law and
i Religion and Autherity; Legal Positiv-
st School in Ancient China; Education
Studics on-Comrereial Law (2 Vol.),
Concerning Balance Shcet; and a nun-

FIC FIELDS OF TINTEREST

Chief Justice Tanaka's specific ficlds of intcrest
are jurisprudence, comrebcial law. and international
law, and also philosophy, religion, risic, and
painting, His religion dis Poman Catholic,

He vs cspeeially dnterested in the following sub-
jects:

a. Expedition of trial proceceding - gencral prob-
lers rclated thereto: powers vested in the pre-
siding judge to control the trial procedurec,

Contempt of court - as rclated to expediting
trials and some concrete .examples of contenpt
of court cases.

Judicial Review - Court's power to review con-
stitutienality of legislation, types of cases
appealed on the ground of uncenstitutionality
and the effects of appeals on such a ground
upon the question of speedy procecdings. JAbusc
by lawyers who raisec constitutional questions.

Trial procedurc in cases involving nass offen-
ses such as a case of comrunistic uprising or
nass violence, Police power of presiding
iudge, How does he prevent the defendnnts from
cngaging in politiecal propaganda work?




Social Status of Judges - Station in life en-
joyed by a judges; restrictions placed upon
his personal nctivities such as expression of
opinion on governient policies, relaionsion
on political views; his attack upon communisn:
his participation in a mnovement designed to
proriote a particular political view, etec.

Legal Education - The extent of teachings in
legal philosophy in law schocls in addition
to practical legal training,

Hatural Law - New trend in the field of natur-
al law; its effect upon the acadenic cireless
effect of establidhtient of the Natural Law In-
stitute at the Uhiversity of Notre Dare, Indi
ana.,

——

General topics as UNESCO
S 0)
b IS F

v. Comnunisn; acadenic
ol diticall activities of

freedon and comrunism
university students.




(2)

MANO, Tsuyoshi AGE: 62 OCCUPATION: Lawyer

BIOGRAPHICAL DATA

PRESENT POSITION: Associate Justice, Supreme Court
of Japan

I"ARITAL STATUS: I'arried

EDUCATION AND EiTE

the Tokyo University,

In the sape year, he was
adnitted to tk ) rerained in practice fo
33 :ycars until his appointment to the Supreme Court
in August 1947. While in practice, he scrved as
the Presicent of the Sccond Tokyo Bar Association
and held nembe ip in the of th
Fedcration Ba . Later in

el ¢ Federaticn,
He also served on the Cabinet Cc tees cn Investi-
gaticn of National Trial System, Selection of Law-
yers, the Public Office Qualificetion,. and the Cen-
sultive Cormittee for Designation of Judgess and
the Justice ‘inistry Comnmittces on Revision of Law
for Compulscry Exceution and Sale Dby Auction, Se-
lection of Probational Lawyers, Judicial Legisla-
tion, Revision of Lawyer's Law, and Establishment
of the Supremne Court. He also taught' Givil Code
at the University of Tokyo for nany vears,

His position is comparable to that cf an Associate
Justice of the United States Suprere Court.

KNOVLEDGE OF ENGLISH:

Speaking: Fair Geod

Understanding of Spoken Language:

HISTORY OF TRAVEL ABROAD:
China in Auzust, 1919, for a short visit; Koresn
fron 1929 to 1931 to handle a suit in Seoul Dis-
trictiCourt:

N ORGANIZATIONS:

enber of the Second Tokyo Bar Association fron
1940 to 1947; The Japan Chinaware Society fron
1946 to 1950; the Suerono (01d Chinaware) Society
from 1941 to 1947; the Japan Poetry Society fron
1940 to date; the Association of University Stu-
dents from 1940 to date; the Artistic Appreciation
Foundation from 1948 to date.

PUBLICATIONS:

Justice 'ano has written aand published several books
and treatises, among which are Legal Questions in-
velved in Earthquakes and Firess and Articles on

the Commercial Code, the Bankruptey Law, and the
Court Organigzation Law.

IIILITARY RECORD: None




SPECIFIC INTERESTS:

Trial procedure in the United States Suprernie Court-
fron acceptance to disposal, method of assignnent
of cases, order in which Justices express their
opinions.

-
e

Conduct of Judicinl Conference,
Expedition of trials - practical measures adopted
by the Supreme Ccurt.

of Single
Systern,

lge llanc expressed the wish to visit the office of
representative Lawyer,
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ISHISAKA, Shuichi AGH S wb5 OCCUPATION: Judge

BIOGRAPHICAL DATA

PRESENT POSITION: President of Sendai High Court

MARITAL STATUS: arried

EDUCATION AND E!'PLOY!IENT:

Judge Ishisaka graduated fron the Tokyo Inperial
University, Law Department, in 1919, After his
graduation, he scrved in the Justicc Ministry in
various capacitics, such as clerk, secrctary, direc-
tor, and division chief, Later, he served as Judge
of the Himeji Local Court ~nd the Tokyo Court of
Appenl. In 1947, he was appointed to the Tokyo
High Court to sit in the collcginte benech and in
1948, he becane the President of the Sendai High
Court.

His position as well as responsibilitics are the
sanc for the District of the Sendai High Court as
described in connection with President Abe.

KNOWLEDGE OF ENGLISH:

Speaking:: Poor Reading: Poor

Understanding of Spoken Lansunge: Poor

HISTORY OF TRAVEL ABROAD:

Manchuria, North China and Korea fron October,
1940, to November, 1940, on a tour to study and
observe judicial systen in those countrics.

MEIMBERSHIP IN ORGANIZATIONS:

Member of Tokyo Inquest of Supcrvision Association
from 1944 to 1945,

MILITARY RECORD: None

PUBLICATIONS: None

SPECTFIC INTERESTS:

His special field is in Crininal Procedure and
Judicial ddministration, and he is particularly
interested in the following subjects:

a. Jurisdiction of Federal and State courts in
criminal cases.

b. Expedition of Trial Proceedings; possible nea-
sures within the powers of the court. How is
the coordination anong the bench, bar, and
prosecution being achieved? The judge complains
about lack of such coordination in Japan,

Functions of auxiliary organs of trial such as
court clerk, bailiff, marshal, ctc.?

Police power of the presiding judge in contenpt
of court. This problemn has not vet been ade-

B




quately solved in Japan. Its solution has
become particularly urgent in conncction with
rcgrettable cvents in recent compunist rnass
trdialise

I"r, Ishisaka expresses the wish tc visit sore

law schools and universities, becnuse he is inter-
csted in the education and training of judges and
lawyers, He also wants to spcak to judges who
have expericnce in labor cases.




HIGUCHI, !Maseru AGE: 43 OCCUPLATION: Judge
BIOGRAPHICAL DATA

PRESENT POSITION: Judge of Tokyo High Court and con-
i currently Chief, Liaison Section,
General Secrctariat,; Supreme Court

IARITAL STATUS: Married

EDUCATION AND EI'PLOYIENT :

Judge Higuchi graduated from the Inperial Universi-
ty of Tokyo, English Law Division, dn 1933, Until
February, 1947, from the time of his graduation, he
served in the Mnistry of Justice in various capac-
ities including that of clerk, secrctary, procuras
tor, and judge of a lower court. In February,
1947, he was appointed secretary of the forner
Suprenme Court, and as such, participated in the
drafting of the Court Organization Law as well as
of the Rules of Civil and Crininal Procedure. He
was taken over by thc newly established Supreme
Court ~nd in June, 1949, was appointed to his pres-
ent position, and sinultanecusly, was assigned to
the post of Chief, Liaison Section, General Secre-
tariat of the Suprene Court,

KNOWLEDGE OF ENGLISH:

Speaking: Good Reading: Geood

Understanding of Spoken Language: Good

HISTORY OF TRAVEL ABROAD:

Ilanchuria and China in 1942 in order to attend con-
ference of criminal affairs held under the auspices
of the Manchurian Governrient,

!TEIBERSHIP IN ORGANIZATIONS:

Menmber of the Japan Legal Association from 1933 to
date; the Japan Jurisprudence Society from 1938 to
date; the Imperial Japanese Association of Reserv-
ists from 1944 to 1945,

MILITARY RECORD: Private in Signal Corps from July to
August, 1945.

PUBLICATIONS: None

SPECIFIC FIELDS OF INTEREST:

Judge Higuchi's special field is Criminal Justice
and he is particularly interested in the following
subjects:

2., Assignment of cases; study and observation of
the actuecl case load of a criminal judge in the
United States and his possibilities of expedit-~
Ingedbyiadicd

Observation of appeal procedures in a criminal
case. '

Difference between trial by jury and trial with-
out jury, particularly with regard to the law
of evidence.

- 10 ~




By what considerations is the anount of penalty
being determined?

Study of records of criminal cases, if possible,
in the Communist case tried by Judge edina in
New York and in the case against Harry Bridges
tried by Judge Harris in San Prancisco,

Observation of hearings in Narcotic Cascs and
Taex Evasion Cases, Interested in the question
of how severe offenses in these fields are
being punished,

How does the Certiorari procedure in the Suprere
Court operate? 'Tho handles the application
when it first comes in? 'hat considerations
control the court in accepting or not accepting
the case?

Practical operation of thc Bail Systen. ‘Obser-
vation particularly in regard to security by
bonds which does not exist in Japan, ke

Functions of Bureaus of Information in the
American Court.

npeachnent procedure against judges in the
United States., Particularly interested in the
question as to what extent errcors or negligence
on the part of judges in the perfornance of
their duties would be recognized as reason for
impeachnent.,

What are the reasons for. the unique prestige
and respect the judges in the United States
enjoy amnong pcople.

To what extent have the suggestions of the
National Comnmission of ILaw Enforcerient been
followed 2nd implenented by legislation?




KISHI, Seiichi AGE: 42 OCCUPATION: Judge

BIOGRAPHICAL DATA

_POSITION: Judge of Tokyo High Court and con-
curreatly Chief of Grimixal Affaips
Bureau,. Suprene Court

JARITAL STATUS: Married

EDUCATION AND EMPLOYIMENT :

Judge Kishi graduated from the Tokyo University,
Law Dingion, in 1931, Upon gracduation, he served
ahaislalc 1nlst“v of Justice in various capacities,
including that of a court clerk, secretary, public
prccufﬁtor9 and judge of inferior court, Upon the
establishnment of the New Supreme Court, he was
appointed the Director of the Cr¢*1ﬁﬁl Affairs
Bureau of the Supreme Court Secretarint, and in
July, 1949, he wes appointed Judge of thc Tokyo
iigh Court To dates he holds the two posts con-
currcntly. The duties and responsibilities of his
position include drafting of the Suprene Court
rulecs rulﬁting to crininal proccdure and mahage-
rnent of the administrative affairs concerning oper-
ation of erininal justice,

KNOWLEDGE OF ENGLISH:

Speaking: Poor Reading:

Understanding of Spoken Languag

HISTORY OF TRAVEL ABROAD:

CHﬂq“ﬂ“iﬂvon, inner ifong golia, from 1939 to 1940

for the purpose of ”o*’klnb for the Ilongolian-Gov-
rlnncﬂt as Chief of Criminel Affairs Section,
Justice Departizent,

MEMBERSHIP IN ORGANIZATIONS:

Mfember of Inmperial University Graduates from 1931
Uo 1939 Juddcial Association fron 1981 todate’s
and Jtvdv Soclety of Criminal Cases of the Suprene
Court from:1938 to date.

MILTTARY RECORD: None

PUBLICATIONS:

Report on the New Code of Criminal Procedure and
Analysis of the New Code of Crininal Proced ure

SPECTIFIC FIELDS OF INTEREST:

Indicated the same subject interest as Mr. Higuchi,




PURPOSE OF THE PROJECT

Under the new Constitution of Japan, for the first
time in her history, the judiciary has becone a genuine
and equal third branch of the government independent of the
exceutive under whose supervision it had been heretofore.
The Suprene Court was established in August, 1947, as the
apex of the court systen under the new organizational set-
up. New powers were conferred upcn Japan'!s highest tribunal
which the forner Supreme Court did not possess. Anong the
nost inportant is the power of judicial review over all leg=
islative and adninistrative acts, a power which nakes the
Court the real guardian of the Constitution. Other prerog-
atives with the exercise of which Japan's judiciary was not
faniliar in the past are the rulemaking power and those ad-
ninistrative powers connected with organizational and person-
nel natters of the courts. Since the position and functions
of the judicial branch of the Japanese government have been:
patterned on the Amecrican nocdel to a greater extent than
those of the two other branches, the project in which the
newly appointed Chief Justice of the Supreme Court, Kotaro
TANAKA, cne associate justice, and other leading judges of
Japan will participate, is of eminent significance. The
project is designed to enable the leader of the Japanese
judiciary and his colleagues to observe and study the struc-
ture and operations of the United States Suprenc Court and
of other representative Federal, State and Local courts in
the United States. While the grcoup will spend most of its
tire in Washington, D.C,, and New York City, the progran will
be left flexible, As far as tine pernits visits will also be
nade tc other agenecies connected with judicial administration,
leading universities, and the United Nations. The over-all
objective of the Missicn will be to collect inforrnation of
valuec in inproving the dignity, efficiency, and indepencdence
of the Japanese judiciary.

The group will be particularly interested in the person-
al and procedural aspccts of the United States Suprene Courts
in the way this Court nakes use of its power of judicial
revicw; and nanages its adninistrative business. Since the
Japancse court procedurc has becn frequently criticized for
its slowness, the group will have to observe the nethods of
how Lrerican courts organize their dockets; how they prevent
delaying tactics of the parties; and how they nmaster conpre-
hensive cvidence, The Administrative Office of the United
States Court will be contacted for the purpose of obtaining
nuchof rthilsiinfticrnations

More specifically, the nmcrbers of the Mission will be
particularly intercsted in the following topics, concerning
which, as far as possible, detailed outlines will be forwarded
to the DA and tc the sponsoring agency, the Institute of
International Education in New York City:

a. Organization, jurisdiction, and procedurc cf Federal
and State courts;

Judgnents, decisions, and rulings;
Publication of Court Decisions;

Jgdiciﬁl Review cover Constitutionality of Legisla-
tive and Adrninistrative Acts,

Court reportings’

ot




Libertics;
Jury Systen;
Systems

Arraigniient Pleas

Conternpt of Court;

Certiorari Procedure in the United States Supretie




INSTITUTE OF INTERNATIONAL EDUCATION
s daiE : August 16th 1950

Name: THE JAPANESE SUPREME COURT MISSION - Project #117
Number of people in project: 6
Number of days in U.S.A.: 45
Appropriate time: October 15, 1950
Panel planning the program:
1. Expert consultant: IR, CHARLES L. KADES,
Hawkins, Delafield & Wood, 67 Wall Street,NYC
2. Army representative: PHILIP WOODYATT

3. IIE representative: LUCY BADGER

I. Composition of Group

A group of judges who are concerned with the organization and
functions of the American judicial system. The group comprises the newly-
appointed Chief Justice of the Supreme Court of Jepan, an Associate Judge
of the Supreme Court, the President of the Fukuoka High Court, the President
of the Sendai High Court, and two judges of the Tyokyo High Court, one of
whom is the Chief of Liaison Section, General Secretariat, of the Supreme Court
and the other of whom is the Director of the Criminal Affairs Bureau of that
Secretariat. The judges are keenly interested in the structure and operation
of the Supreme Court of the United States as well as the highest state courts
end the trial and intermediate appellate courts of both the federal and state
judicial systems.

A1l members of the group graduated from Tokyc University Law School,
The Chief Justice (Tanzka) is sixty years old and formally was Minister of
Fducation and a member of Parliament. Early in his career he became a law
professor and he is a prolific author of books and articles on legal, philo-
sophical, historical, religious, (Catholic) and other learned subjects. The
Associate Judge of the Supreme Court Qﬁano) is sixty-two years old and was a
prominent practicing lawyer until his appointment to the Supreme Bench. The
two Supreme Court secretariat judges (Higuchi, age 43; Kishi, age 42) were
bureaucrats in the abolished Japanese Mlinistry of Justice. The Sendai High
(intermediete appellate) Court judge (Ishisaka) is fifty-five years old and was
a judge of the Supreme Court which was abolished when the new Constitution
became effective on May 3, 1947. The Fukuoka High (intermediate appellate)
Court Judge (Abe) is fifty-seven and has been a judge for various courts for
ten years.

The judges (except Judge Mano) have served in official capacities
in Mongolia, Manchuria, or China, but only the Chief Justice has previously
visited the United States, Furope, and Central and South America. Judge Mano
has been prominent in bar association activities and served on the Public Office
Cualifications Appeal Committee of the Japanese Cabinet during the Occupation.

The group thus represents a blend of intellectual interests which
equips it for an intensive survey of the Anglo-American system of law and
justice to the end of enabling the participants upon their return to Japan to
assume leadership in the current reorientation of Japanese jurisprudence.




INSTITUTE OF INTERNATIONAL EDUCATION

Project #117

II. Basic Objectives of the Program

The basic objective of the mission is to provide the newly-appointed
Chief Justice and the other members of the group an opportunity to observe the
whole gamut of the administration of justice in the United States, with a view
to improving the administration of justice in Japan.

The Relationship of the Courts to the People.

a. To analyze and explain the sources of American jurisprudence;
the higher law background of American constitutional law, with special reference
to natural law and analytical jurisprudence, and their contributions to law
as a gocial science.

b. To relate the history and development of the independence
of the judiciary; to discuss the courts as the bulwark of the people!s
freedom and the relationship of the judiciary to the executive and to the
legislature; to explain the concept of sovereignty as vested in the people
and the expression of their will, their liberty of opinion and their freedom
of action in relation to govermment and to the prohibitive, regulative, and
proprietary functions of government; to discuss the role and significance
of the courts in modern representative democracy, with especizl reference
to and emphasis on the concept of the rule of law and ecuality under law.

The Functioning of the Courts in the Organization of Government.

a. The Federazl Courts.

1. To describe the structure of the national judiciary and
constitutional and statutory provisions relative thereto; the organization
and limited jurisdiction of the Supreme Court, the Courts of Appeal, and
the District Courts, and the Court of Claims, the Customs Court, and the
Tax Court, with emphasis on the independence of the judicial power.

2. To define and describe the national judicial power over
persons and subject matter; the great writs of habeas corpus, mandemus,
and injunction, their purpcses and limitations; the power to pass upon con-
stitutionality of statutes, federal and state, with emphasis on exercise of
such powers to protect life and liberty of the individual.

3. To discuss the nature and functioning of the administrative
process in the Federal Courts, with a detailed description of the methods
of administering justice with ecuity, speed and dignity; to explain the role
of the Administrative Office of the United States Courts, including procedural
studies, probation, bankruptcy, and business administration, and the functions
of clerks of court and the law officers, including United States attorneys
and marshalls; and to emphasize the indispensability of scientific adminis-
tration to attainment of the ends of justice.
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b. The State Courts.

1. To explain the jurisdiction of state and local courts
over great mass of litigation and extent of concurrent jurisdiction with
federal courts; the structure of state courts from nisi prius courts to

appellate courts of last resort; the work of special tribunals, including
chancery courts, surrogates' or probate courts, juvenile and domestic courts.

2. To enumerate and distinguish various methods in selection
of judges; their tenure, compensation, retirement and recall; their judicial
powers, including power of contempt; their relationship to prosecuting
attorneys and members of the bar generally and to courts of arbitration and
conciliation.

3. To survey the manner in which state courts carry out the
adjudicative process in civil cases and in protecting and enforcing the right
of personal security, the right of personal liberty, and the right of private
property, (including a description of structure, history and function of the
jury in civil cases) and to explain state criminal procedure, with emphasis on
safeguarding individual's constitutional rights during arrest, arraignment,
bail, indictment, and trial; to describe the grand jury system and criminal
trial procedures, including conviction, sentencing, and appeals, pointing
out critical and constructive tendencies in the current administration of
the law.

III. Character of Program Desired

Instruction at Seminars. In each area the program will provide
for conferences between the Japanese judges and American judges, judicial
officers and distinguished members of the Federal znd State bars as well as
law professors and scholars in the field of jurisprudence and legal philosophy.
These conferences will be in the nature of seminars in the organization,
structure, practice and procedures of the Federal and State judicial systems.,
In addition, the formulation of American law and policy in the safeguard of
personal liberty against abusive use, at the same time effectively checking
excesses of extremists, will be studied and considered.

Observation and Demonstration. In each area the program will
provide for observation of the U,S. judicial process, in order that the group
will be able to see the judicial process in action after having been instructed
in its nature and theory. Day~to-day demcnstrations of trial technicues,
appellate procedures, and the law enforcement and adjudicative processes, will
be a major part of the program and will include attendance at nisi prius
trials, appellate argements, and motion znd equity calendars, covering civil
and criminal cases of typical and varied types. The significance of what
has been observed and demonstrated will be explained to the group, in order
that in combination with the instruction at the seminsrs the group will gain
a comprehensive understanding of the subject matter covered. The emphasis
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at all times will be on the practical, the specific, and concrete and the
manner of solution of recurrent problems facing trial and appellate judges.
Once the fundamental essentials have been expounded at the seminars and are
understood by the Japanese, broad generalizations will be avoided and the
aporoach will be pragmatic. In the elucidation of conceptual doctrines

the application of those doctrines in the practical administration of justice
will be stressed. Responsibility for avoiding ambiguities of expression or
the exposition of exceptional or purely abstract theories and for hewing to
the objectives of the program stated above will rest jointly upon the
Institute of International Education's expert consultant and upon

Dr. Alfred Oppler, Chief of the Legislative and Justice Division of the
Legal Section, General Headcuarters, Suoreme Commander for the Allied Powers,
and Mr. Frank Yamamoto, an able Nisei, interpreter and translater, who are
accompanying the group to the United Stztes.

Professional and Social Gatherings. The Chief Justice and his
colleagues will be presented to the Chief Justice of the United States and
the members of our Supreme Court, to the Attorney-General and other high
justice officials, and to the judges, judicial officers and distinguished
members of the Federal and State bar. In addition, organizations such as
the Association of the Bar of the City of New York and the Commonwealth Club
of San Francisco will be encouraged to arrange afternoon or evening social
affairs at which the group will be guests with perhaps the Chief Justice
responding to greetings by the president of the host organization. Luncheons
with judges whose courts are observed by the group will also be arranged in
order that the group may meet and converse informally with the judiciary.
Apart from such semi-official luncheons, informal entertainment by individuals
or organizations in the American communities visited will be given every en-
couragement. However, any attempt by organizations interested in influencing
legislation or representing special interests to use the group as a masgsk for
propagandizing any particular policy will be rejected. The details of the
social program will be worked out on the spot in the area being visited by
the group and will be geared to the balance of the program. Ample time will,
of course, be allowed the separate members of the group to accept individual
invitaticns and to engage in personal activities on their own without super-
vision and separately from the group,

IV. End-result of Study Program

The end-result of the program should be the discovery by the
Japanese judges, first, that a democratic judicial system can properly,
speedily and successfully administer justice and, second, that it can do
this with the utmost efficiency and at reasonable cost of money and energy.
The reformation and reorientation of Japanese jurisprudence toward democratic
ideals must expand into efforts to improve, not only the system and methods
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of Japanese justice but also the persomnel of the judiciary. Before the
group finishes its visit here, it is necessary, therefore, to determine the
appropriate stages in its study of Americen judicial administration at which
to test the Japanese on their assimilation of the democratic viewpoint,

and to make sure that the group carries back with it a clear and unequivocal
democratic concept of equal justice under law.

Up to now the Chief Justice and his colleagues have thought,
argued, written and dogmatized about the nature of justice, the source
of law, the quality of the State, the essence and seat of sovereignty,
popular power and imperial prerogative. The central field of discussion
has been a huge arena of theory in which democratic political and legal
principles have striven against the semantics of a bureaucracy steeped
in Germanic feudal tradition. Amid this lofty atmosphere of scholasticism,
the everyday administration of justice has tended to be put aside as a
practical detail which clerks could handle after the learned philosophical
doctors had agreed upon the correct dogma.

The idea of a "national polity" of Japan and the ideal of
an "imperial way" of Japanese life have changed radicelly. Upon their
return to Japan, the Chief Justice and his group will be able to assume
dynamic leadership in perfecting the administration of justice and
shaping the growth of democracy with practical skill and segacity.

In old Imperial Japan no one who possessed power had ever
long been at a loss as to how to use it; the sole cuestion was: who
should possess it? The result is that in the new democratic Japan
it is getting to be harder for judges and lawyers to run & constitu-
tion than to frame one. For where a Court once might follow the whims
of a Ministry of Justice, it must now follow the views of a nation
broadened by the concept of constitutional responsibility.

A clear and unambiguous concept of what constitutes the
democratic way of administering justice is not, however, widely
current among Jepanese judges or lawyers. Their old system adapted
to the needs of a compact country with a highly centralized authori-
tarian government has been scrapped. In making their new judicial
system work in & manner consistent with its democratic objectives,
the Chief Justice of Japan and his colleagues must eliminate the
bureaucratic ague which retards its growth. To achieve this, the
group must absorb in thought and principle the American system by
being exposed to and inhaling as much of the Federal and State
judicial atmosphere as possible., The success of the Japanese Supreme
Court mission will be measured by the initiative shown by the group
upon their return to Japan in improving the caliber of the judges
end the confidence of the people in the courts; no other examination
or evaluation will serve as a substitute for this end-result; and
every effort should be bent to accomplish this basic goel.




JAPANESE SUFREME COURT MISSION

le BACKGROUND AND INTERESTS OF PARTIC IPANTS

(1) TAriKA, Kotaro AGE: 60 QCCUPATION: dJudge

BIOGRAPHICAL DATA

PRESENT POSITION: Chief Justice of the Supreme Court of Japan.

MARITAL STATUS: Married

EDUCATIQN AND ELPLOYMENT :

Chief Justice Tenaka graduated from the Law Division, Imperial
University of Tokyo, in 1914, He served as professor of commercial
law and jurisprudence at the Tokyo University, was a member of the
Imperial Academy in 1941, and was Director of School Administration
Bureau in the IMinistry of Education from Qctober 1945 to lay 1946.
In May 1946 he became the lMinister of Educations After one year in
the Cabinet, he was elected to the House of Councillors (the Upper
House of the Japanese Diet) where he remained until March 3rd,1950,
at which time he was appointed Chief Justice of the Japanese Supreme
Courte.

As the Chief Justice of the Supreme Court, he heads the judicial
branch of the Government, which under the new Constitution has

become independent of the executive. As such his status is equal

in significance to the Prime Minister end the Speaker of the House of
Representatives, He is responsible for the discharge of duties
incumbent upon the post such as presiding over the collegiate court
in triels of last resort and over the Judicial Assembly, as well as
for the over=-all administration of judicial affairs including super=
vision of lower courts, His position is comparable to that of the
Chief Justice of the United States Supreme Court.

KNOWLEDGE OF ENGLISH :

Speakings: Fair Reading: Good

Understanding of Spoken Language: Good

HISTQRY OF TRAVEL ABRQAD

Prior to emd during ilorld Var II, he travelled extensively through=
out the world., From 1919 to 1922 he went abroad to conduct special
research in the field of commercial law, spending two months in the
United States; 1 yeer in France; 1 year in Austria, Italy end
Switzerlend; about 6 months in Ingland; and 3 months in Germany.

In 1935 end 1936 he went to the United Stetes, France, Italy and
other western European countries on an exchange of professors proe
gram between Italy and Jepen. From llay to October of 1939, he went
on a lecture tour in the South American cowntries, visiting universi-
ties in Brazil gnd Argentina, and also trevelled through Chili,Peru,
Panama, llexico, end the United States. In 1943 he visited China

at the request of the Far Eastern Problems Research Institute to
conduct research on commercial practices.

ala




' TANAKA, Kotaro cont'd. Japm ese Supreme Court lission.

IMEMBERSHIP I ORGAN IZATIONS :

llember of the International Culture Advancement Association from
1946 to dete; Imperial Gift Foundation from 1945 to 1946; Japan
Red Cross Society from 1945 to 1946 (Councillor of); Tokyo Catholic
Student Association from 1945 to 1946; Imperial Academy from 1941
to dete; National Learning and Study Society from 1942 to date.

_MILITARY RECORD : None.

PUBLICAT IONS :

Chief Justice Tanake is a scholar and an educator, and has written
many books and treatises in a wide variety of fieldse Some of them
are as follows: Treatise on Commercial Law; Corporation Law; Bills
of Exchesnge Lew; Theory of VWorld Law (3 Vols.); Studies on Philosophy
of Law (2 Vol.):; Lew and lforals; Lew, Religion and Authority; Legal
Positivism of Legalist School in Ancient Chin&; Education and
Polities; Studies on Commercial Law (2 Vol.); Logic of Law Concerning
Balente Sheet; and a numbel of others.

SPECIFIC FIELDS OF INTEREST

Chief Justice Tanake's specific fields of interest are jurisprudencs,
gommercial law and international law, and also philosophy, religion,
music and painting, His religion is Roman Catholic,

He is especially interested in the following subjects:

a8, Expedition of trial proceeding « general problems related
thereto; powers vested in the presiding judge to control the
trial procedure,

Contempt of court - as related to expediting trials snd some
concrete examples of contempt of court cases.

Judicial Review - Court's power to review constitutionality of
legislation, types of cases appealed on the ground of un-
constitutionality and the effects of appeals on such a ground
upon the question of speedy proceedings. Abuse by lawyers

who raise constitutional questions,

Trial procedure in cases involving mass offenses such as &
case of communistic uprising or mass violence. Police power
of presiding judge. How does he prevent the defendants from
engaging in political propaganda work?

Social Stabus of Judges - Station in life enjoyed by a judge;
restrictions placed upon his personal activities such as ex-
pression of opinion on government policies, religion, or on
political views; his attack upon communism; his participation’
in & movement designed to promote a particular political view,
etce

Legal Education - The extent of teachings in legal philosophy
in law schools in addition to practical legal training.,

-2,




TANAKA, Kotaro con'td. 3o Japmese Supreme Court Missions

Ee

Natural Law = New trend in the field of natural

law; its effect upon the academic circles; effect of
establishment of the Natural Law Institute at the
University of Notre Deme, Indiana.

General topics as UNESCO v, Communism; academic freedom
end communism; political activities of university studentss




(2) MANO, Tsuyoshi AGE : 62 OCCUPATION: Leawyer

BIOGRAPHICAL DATA

PRESENT POSITIOQN: Associate Justice, Supreme Court of Japan.

MARITAL STATUS : lMarried

EDUCATION AND LIMPLOYIMENT :

Justice lano graduated from the Tokyo University, Law
Depertment in 1914, In the same year he was admitted to

the bar and remained in practice for 33 years until his
sppointment to the Supreme Court in August 1947. Thile in
practice he served as the President of the Second Tokyo Bar
Lssociation and held membership in the various committees of
the Federation of Bar Associations in Japean. Later in 1947
he beceme the president of the Federation. He also served
on the Cabinet Committees on Investigation of National Trieal
System, Selection of Lawyers, the Public Office Qualifi=-
cation, and the Consultive Committee for Designation of
Judges; and the Justice llinistry Commitiees on Revision of
Lew for Compulsory Execution end Sale by Auction, Selection
of Probational Lawyers, Judicial Legislation, Revision of
Lawyer's Law, end Estaeblishment of the Supreme Court. He
also taught Civil Code at the University of Tokyo for meny
yearse

His position is comparable to that of an Associate Justice
of the United States Supreme Court.

KJOWLEDGE QF ENGLISH:

Speaking: Fair Reading:

Understanding of Spoken Lenguage: air

HISTORY OF TRAVEL ASROQAD:

China in August 1919, for a short visit; Korea from 1929 to 1931
to hondle a suit in Seoul District Court,

MEMBERSHIP IN ORGANIZATIONS :

llember of the Second Tokyo Bar Association from 1940 to 1947;

The Japen Chinawsre Society from 1946 to 1950; the Suemono (ola
Chinaware) Society from 1941 to 1947; The Japan Poetry Society

from 1940 to date; the Association of University Students from

1940 to date; the Artistic Appreciation Foundation from 1948 to date.

PUBLICAT IONS :
Justice llano has written and published several books and
treatises, smong which are Legal Questions involved in Darthquakes
snd Fires; end Articles on the Commercial Code, the Zankruptcy Law,

and the Court Orgenizetion Law,

MILITARY RLCORD: None




MANO, Tsuyoshi cont'd

SPECIFIC INTERESTS :

a. Trial procedure in the United States Supreme Court - from
acceptence to disposal, method of assignment of cases, order in
which Justices express their opinions.

Conduct of Judicial Conference.

Expedition of trials = practical measures adopted by the Supreme Court.
I P I Y P

Propriety of Single Judge System as against the Collegiate System.

Contempt of Court - particularly examples of contempt of court cases
arising in the Supreme Court,

Judge Mano expressed the wish to visit the office of a representative

Lawyer.




(3) ABE, Hakaru AGE : 57 OCCUPATION :

\

BIOGRAFEICAL DATA

PRESENT POSITION : President of Fukuoka High Court

MARITAL, STATUS: Married

EDUCATION AND EMPLOYIENT :

Judge LAbe gradusted from the Tokyo Imperial University, Law
Department, in 1918 Upon graduation, hé entered the services of
the Justice Ministry as judicial officer, and also as judge in
various inferior courtse In 1946, he was appointed President of
the Yokohama District Court; and, in 1947 he assumed his present
post as President of the Fukuoka High Court.

The responsibilities of his position include supervision over the
administrative affairs of the courts within the territorial juris=
diction of the Fukuoka High Court, an Intermediate Court of Appeal
of which there are eight in Japan. He presides in the Judicial
Assembly and in trials on civil and criminal casess

Iis position is comparable to thet of a Senior Judge of a Federal
Court of Appeals.

KWOWTLEDGE OF ENGLISH:

Speaking: Poor Reeding: Fair

Understonding

)

of Spoken Language: Poor

HISTORY QF TRAVEL ABRQAD:

\

Changchiakow, Inner lMongolia, from September 1940 to April 1943,
Purpose: Accepted call of the Mongolian Government to the post of
Vice Presidency of the Iighest Court of Justice in that country.

MEMBERSHIP IN ORGANIZATIQNS :

Member of Hosokai (Judicial Association) since 1919.

MILITARY RECORD: None

PUDLIC:&T}OH S None

SPECIFIC INTERESTS:

His specific fields of interest are the DBankruptcy Law, Law and

e Ys)

Morality, Culture end Art, ilorld Affairs, etcs., and, he is
especially interested in the following subjects:

e llow are the administrative affairs of the courts managed in the
State and Federal system? 7/hat is the organization which would
correspond to the Secretariat of Court in Japan; what are its
functions and authority?

Relationship between the Courts and Lawyers; the fundamental
principles in meintaining smooth relationship; measures taken to
correct disharmony.

iy




ABE, Hakaru, cont'd =2 -

ce How far does the duty of a court go in civil and in criminal
cases to find the true facts? In Jepan there exists a strong
trust and expectation of the people that the court is respon=
sible for finding the true facts of the case. Inasmuch as the
parties usually lack skill and experience in their pleadings,
the role of the presiding judge in the Japanese courts has
alweys been leading and very active. In the United States,
apparently the Judge leaves the finding of the true facts to
the initiative of the parties.

Bail and Parole System in the United States; their institutions
and practices; conflict between the individual rights of the
accused and the protection of society as a whole, Public
sentiment in Jgpan prevails that crimingls should not be at
large.

Inter-relationship between Judge and other court officials,
such as Clerks, Baliffs and marshalls,.

Use of stenographers as court reporters.

How are judgments prepared? Form of judgment end decisions.
TThen and how are opinions written?

In the Appeal System are only those issues being considered
by the court which have been raised by the parties? Does a
complete or partial retrial take place in certain cases?

It should be noted thet in Japan of the past, a criminal case
when appealed was retried all over again, This has been
abolished by the new Code of Criminal Procedure,




(4) TISHISAIA,

Shuichi AGE: 55 OCCUPATION : Judge

BIOGRAPHICAL DATA

PRESENT POSITION: President of Sendai High Court

MARITAL STATUS: Married

EDUCATION

ALID EMPLOYIENT 3

KMOWLE DGE

Judge Ishisaka greduated from the Tokyo Imperial University, Law
PDepartment, in 1919, After his graduation, he served in the
Justice Ilinistry in various capacities, such as clerk, secretary,
director, end division chief. Later, he served as Judge of the
Hime ji Local Court and the Tokyo Court of Appeal. In 1947, he was
appointed to the Tokyo High Court to sit in the collegiate hench
and in 1948 he became the President of the Semdai High Court.

IIis position as well as responsibilities are the same for the
District of the Sendai High Court as described in connection with

President Abe,

OF ENGLISH :

Speaking : Poor Reading: Poor

Understending of Spoken Lénguage: Poor

HISTORY OF TRAVEIL AFRQAD:

lfanchuria, North China and Koreg from October,1940 to November 1940
on a tour to study end observe judicisl system in those countries.

MEMBERSHIP IV QRGANIZATIONS :

lember of Tokyo Inquest of Supervision Association from 1944 to 1945,

MILITARY RECORD: None

PUBLICATIONS : lfone

SPECIFIC INTERESTS :

His special field is in Criminal Procedure and Judicial Adminis~
tretion, and he is particularly interested in the following subjects:

8s Jurisdiction of Federal and State courts in criminal cases.,

by Expedition of Triel Proceedings possible measures within the-
powers of the court, How is the -coordination among the bench,
ber, and prosecution being achieved? The Jjudge complains
about lack of such coordination in Japan,

Functions of aukxiliary organs of trial such as court clerk,
baliff, marshal, etc,

Police power of the presiding judge in contempt of court,.

This problem has not yet been adequately solved in Japan.

Its solution has become particulerly urgent in connection with
regrettable events in recent communist mass trials.

wSw-




ISEISAKA, Shuichi cont'd -

lir. Ishisake expresses the wish to visit some law schools
and universities, because he is interested in the education
end training of judges and lawyers. He elso wants to speak
to judges who hove experience in labor cases.




(5) HIGUCHI, Masaru AGE : 43 OCCUPATION: Judge

BIOGRAPIIICAL DATA

PRESEIIT FOSITION: Judge of Tokyo Hugh Court and concurfently Chief,
Liaison Section, “eneral Secretariat, Supreme Court.

Married

EDUCATION AITD DIPTOYIENT:

Judge Higuchi graduated from the Imperial University of Tokyo,
English Law Division, ‘r 1933, Until February 1947, from the
time of his graduation, he served in the llinistry of Justice in
various cepacities including that of clerk, secrctary, procurator,
end judge of a lower court. In February, 1947, he was appointed
secrotary of the former Supreme Court, and as such, participated
in the drafting of the Court Organization Law as well as of the
Rules of Civil and Criminal Procedure., He was taken over by the
newly established Supreme Court end in June 1949 was appointed
to his present position, end simultaneously, was assigned to the
post of Chief, Liaison Section, General Secretariat of the
Supreme Court.

INOVILEDGE OF ENGLISH:

Speaking: Good Reading: Good

Understanding of Spoken Language:

ISTORY QF TRAVEDL ADROAD:

Manchuria and China in 1942 in order to attend conference of
criminal affairs held under the auspices of the lManchurian
Government,

1ELBERSHIP II7 ORGANIZATIONS :

ilember of the Japan Legol Association from 1933 to date; the
Japan Jurisprudence Society from 1938 to date; the Imperial
Japanese Association of Reservists from 1944 to 1945,

IILITARY RECORD: Private in Signal Corps from July to August 1945,

PUBLICATIONS : None

SPECIFIC FISLDS OF INTEREST:

Judge Higuchi's specisl field is Criminal Justice and he is
particulerly interested in the following subjects:

8s Assignment of cases; study and observation of the actual case
load of a criminal judge in the United States and his
possibilities of expediting trials.,

Observation of appeal procedures in a oriminal cases

Difference between trial by jury and trial without jury,
particularly with regard to the lew of evidence.

104




HIGUCHI, Masaru_cont'd.

ds By what considerations is the amount of penalty being determined?

es Study of records of criminal cases, if possible, in the
Communist case tried by Judge lledina in Hew York and in the
case against Ilarry Bridges tried by Judge Harris in San
Francisco,

Observetion of hearings in Narcotic Cases snd Tax Evasion
cases. Interested in the question of how severe offenses in
these fields are being punished.

How does the Certiorari procedure in the Supreme Court operate?
TTho hendles the application when it first comes in? Ilhat
considerations control the court in accepting or not accepting
the case?

Practical operstion of the Bail System. QObservation par-
ticularly in regard to security by bonds which does not exist
in Japan.

i. TFunctions of Bureaus of Information in the Americen Court.

je Impeachment procedure against judges in the United States.
Particularly interested in the question as to what extent errors
or negligence on the part of judges in the performance of their
duties would be recognized as reason for impeachment.

k. Uhat ere the réasons for the unique prestige and respect the
judges in the United States enjoy eamong pecple.

To what e xtent have the suggestions of the National Commission
of Law Enforcement been followed and implemented by legislation?




(6) KISHI, Seiichi AGE: 42 OCCUPATION: Judge

BIQGRAPHICAL DATA

PRESENT ROS ITION : Judge of Tokyo High Court &nd concurrently Chief
of Criminal Affairs Bureau, Supreme Court.

MARITAL STATUS: Married

EDUCATION AND EIPLOYIENT :

Judge Kishi gradusted from the Tokyo University, Lew Division, in
1931, Upon gradugtion, he served in the Ministry of Justice in-
various capacities, including that of a court clerk, secretary,
public procurator, and judge of inferior court. Upon the
establishment of the Ilew Supreme Court, he was appointed the Director
of the Criminal Affairs Bureau of the Supreme Court Secretariat,
and in July 1949, he was appointed Judge of the Tokyo High Court.
To date, he holds the two posts concurrently. The dutics and
responsibilities of his position include drafting of the Supreme
Court rules relating to criminal procedure and management of the
administrative affairs concerning operation of criminal justice.

KNOWILEDGE OF EIGLISH:

Speaking: Poor Reading: Fair
Understanding of Spoken Language: Fair

HISTCRY OF TRAVEL ABRQAD:

Changchiakow, Inner llongolia, from 1939 to 1940 for the purpose
of working for the llongolian Government as Chief of Criminal Affairs
Section, Justice Department.

MEMBERSHIP IN ORGANIZATIONS :

llember of Imperial University Graduates from 1931 to 1939;
Judicial Association from 1931 to date; and Study Society of
Criminal Cases of the Supreme Court from 1938 to date.

MILITARY RECORD: None

PUBLICA TIONS :

Report on the llew Code of Criminal Procedure and Analysis of the
New Code of Criminal Procedure.

SPECIFIC FIELDS QF INTCREST:

Indiceted the same subject interest as Ilir. Higuchi,




II. PURPOSE OF THE FROJECT :

Under the new Constitution of Japan, for the first time in her history,
the judiciary has become a genuine and equal third branch of the government
independent of the executive under whose supervision it had been heretofcres
The Supreme Court was established in August 1947, as the apex of the court
system under the new orgenizational set-up. UNew powers were conferred upon
Japen's highest tribunal which the former Supreme Court did not possess.
Among the most important is the power of judicial review over all legislative
and adminisirative acts, a power which makes the Court the real guardian of
the Constitution. Other perogatives with the exercise of which Japan's
judiciary was not familiar in the past are the rulemaking power and those
administrative powers connected with organizational and personnel matters
of the courts. Since the position end functions of the judicial brench of
the Jspanese government have been patterned on the American model to &
greater extent than those of the two other brenches, the project in which the
newly appointed Chief Justice of the Supreme Court, Kotaro TAVAKA, one
associate justice, ond other leading judges of Japen will participete, is
of eminent significonce. The project is designed to enable the leader of
the Japanese judiciary and his colleagucs to observe and study the structure
and operations of the United States Supreme Court and of other representative
Federal, State and Local courts in the United States. lhile the group will
spend most of its time in Washington, D.C., and New York City, the program
will be left flexible. As far as time permits visits will also be made to
other agencies connected with judicial administration, leading universities,
and the United Nations. The over=all objective of the llission will be to
collect inf —mation of value in improving the dignity, efficiency, and
independence of the Japanese judiciary,.

The group will be particularly interested in the personal and pro=
cedural aspects of the United States Supreme Court; in the way this Court
mekes use of its power of judicial review; and mgnages its administrative
business. Since the Japesmnese court procedure has been frequently criticized
for its slowness, the group will have to observe the methods of how American
courts organize their dockets; how they prevent delaying tactics of the
parties; and how they master comprehensive evidence. The Administrative
office of the United States Court will be contacted for the purpose of
obtaining much of this information,

llore specifically, the members of the Ilission will be particularly
interested in the following topics, concerning which, as far as possible,
detailed outlines will be forwarded ©to the DA and to the sponsoring agency,
the Institute of International Education in New York City:

e Organization, jurisdiction, and procedure of Federal and
State courts,
be Judgments, decisions, and rulings.

Ce Publication of Court Decisionss

Judiciel Review over Constitutionality of Legislative
and Administrative Acts,

Court reporting,

Administration of courts, particularly in connection with
the promotion of efficiency end expediting ol trialse




Civil Libertiese
Grand Jury Systems

Trial Jury System.

Arreigarent Pleas in Criminal Cases,

Contempt of Court.

Certiorari Procedure in the United States Supreme Court.

liass trialse

The Law

i eyl
1

of Bvidencee.
Bc’lil.

Traffic Courts.

LCG‘.‘L].. Aid,




II, PURPOSE OF THE FROJECT :

Under the new Constitution of Japan, for the first time in her history,
the judiciary hes become a genuine and equal third branch of the government
independent of the executive under whose supervision it had been heretofcre.
The Supreme Court was established in August 1947, as the apex of the court
system under the new organizational set-up. New powers were conferred upon
Japen's highest tribunal which the former Supreme Court did not possess.
Among the most important is the power of judicial review over all legislative
and administrative acts, a power which mekes the Court the real guardian of
the Constitution. Other perogatives with the exercise of which Japan's
judiciary was not familiar in the past ere the rulemaking power and those
administrative powers connected with organizational and personnel matters
of the courts. Since the position ond functions of the judicial brench of
the Jepanese government have been patterned on the American model to a
greater extent then those of the two other brenches, the project in which the
newly appointed Chief Justice of the Supreme Court, Kotaro TANAKA, one
associate justice, ond other leading judges of Japean will participete, is
of eminent significonce. The project is designed to enable the leader of
the Japanese judiciary and his colleagucs to observe end study the structure
and operations of the United States Supreme Court end of other representative
Federal, State and Local courts in the United States. ihile the group will
spend most of its time in Washington, D.C., and New York City, the progrem
will be left flexible. As far as time permits visits will also be made %o
other agencies connected with judicial administration, leading universities,
and the United Nations. The over=-all objective of the IIission will be to
collect inf ~"mation of value in improving the dignity, efficiency, and
independence of the Japanese judiciary,

The group will be particularly interested in the personal and pro=
cedural aspects of the United States Supreme Court; in the way this Court
mekes use of its power of judicial review; and mgnages its administrative
business, Since the Japanese court procedure has been frequently criticized
for its slowness, the group will have to observe the methods of how American
courts organize their dockets; how they prevent delaying tactics of the
parties; and how they master comprehensive evidence. The Administrative
office of the United States Court will be contacted for the purpose of
obtaining much of this information,

lMore specifically, the members of the liission will be particularly
interested in the following topics, concerning which, as far as possible,
detailed outlines will be forwarded to the DA and to the sponsoring agency,
the Institute of International Education in New York City:

ae Organization, jurisdiction, and procedure of Federal and
State courts.
be Judgments, decisions, and rulingse

Ce Publication of Court Decisionse

de Judicial Review over Constitutionality of Legislative
and Administrative Acts,

Court reporting,

Administration of courts, particularly in connection with
the promotion of efficiency end expediting of trialse




Civil Liberties,
Grand Jury Systems

Trial Jury System.

Arreignrent Pleas in Criminal Cases.

Contenpt of Court,

Certiorari Procedure in the United States Supreme Court.
liass trials.

The Law of Evidence,

Bail,

Traffic Courtse.
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INDEX

JUDICIAL ADMINISTRATION IN THE JAPANESE COURT SYSTEM
METHODS OF REACHING AND PREPARING APPELLATE COURT DECISIONS
ORGANIZATION OF AND JURISDICTION OF FEDERAL COURTS
INTERNAL PROCEDURE OF U.S. SUPREME COURT AND STATE SUPREME COURTS
CONTEMPT OF COURT

PROBLEMS INVOLVED IN TRIALS OF NUMEROUS ACCUSED

BAIL

ORGANIZATION AND OPERATION OF BAR ASSOCIATIONS

LEGAL AID

PUBLICATION OF COURT OPINIONS AND OTHER RESEARCH MATERIAL
ARRAIGNMENT AND PLEAS

GRAND JURY SYSTEM

TRIAL JURY SYSTEM

CIVIL RIGHTS

JUDICIAL REVIEW OF CONSTITUTIONALITY OF LEGISLATION AND
ADMINISTRATIVE ACTS

ADDITIONAL INFORMATION ON PROJECT NO, 117 * JAPANESE SUPREME
COURT MISSION

PROBATION
MASS TRIALS



1 ment: There i no system of adult probation in

Svan s knpwn in the United States, In recent years numerous laws,
hosever, have been enacted in Japan for the purpose of preventing
arine snd rehabilitating offenders. lLaw No, 149 of 1948 ereates &
Mationsl Off s Prevention and Rehabilitation Commission (the
NOPAR Commiseion) and two Sypes of branch offices known as Distriet
Youth Uffenders revention and Hehabilitation Commission (DYOFAR
Commisaion) and Diastriet t Offenflers Prevention and Rehabilitation
Gommission (DOPAR Commission). These commissions are external nr&a
of the Attormey Genaral'e Offiece and are looated at the situs of
elght High Cowrts of Japan with Jurisdiction over the territorial

_area of such High Courta. Article 33 of thin law ¢ the following

persons under the supervision of the HOPAR Commission and its branshes.
1. Juveniles {asoused of committing erime or otherwise
incorrigible)

2. Persons on parole from refornatory.
3. Persons on parele from prison.

4. Juveniles who have been convieted and are under suspended

sentences.

This law, however, does not give the Commisslon any jurisdiction
whatever over adults who bave received suspended sentences. Conse-
quwtlz. such adults sre not only without supervision during the peried
cov by thelr suspended sentences but the conditions for | :
the su od sentense and requiring servise in the penitentiary are
Sifficult of enforcement, '

in the trial of oriminal omges 1t is aleo the duty of the
prosurator to meke recommendations to the Jjudge concerning the nature
and extent of punishment to be imposed within the 1limite of the penalty
presoribed by statute for the partioular orime.
: opics for Disgussion:

Probation Officers:

{s) Guslifiestions, methode of seleetion and removal;

- whether smployees of sourt, oity or county.

{(v) Halaries and term of appointment.

(o) Humber of officers in varlous cities.

{d) Genersl éuties.

o) Average number of persons superviged per offiscr,



2. Investigation of Accused:
{a) Hature of investigation; form and contents of report.
{b) Yethod snd sources of securing information.

() Confidentisl sharseter of report (officisls entitled
to ingpeet)

{d) Liaison,; if any, with prosecutor.
{e) When presented to judge.
3. Probation of defendanta!

{a) BStatistics; mmm n‘ probation sentences
following pleas: of guilty; also upon convietion
by judge or Jarf

(b) Clreumptences shich are ususlly sufficient %o
Juatify probation (firet m.au, winor offence,
past environment, family circumstances, azsurance
of future employment, personal ammnau by
spongors, ete.)

(o) Tnole of m;m%er. Uoes he ueually express any
ons concerning probation, or differ with
contente of the pre-trial inveetigation report
prepsred by the probation offieer?

z ge usually expeet either the prosscutor

or pnut on of ficer to express thelir individual
on ae to whether the defendant ahould be

P on probation?

{e) 1g defendant mede sware of contents of pre-trial
inveatigation report? If not, do statements of
the defendant apg & rule tend to contradict the
information contained in sueh preport?

4. Terwe of Probationt
{a) Period of probation; ususl maximum and minimum,.

(b} Does 8 fine usunlly sccmmpany probation sentences
or are such fines excoptional cages?

{e) Hestitution, reparstion of dsmage, or mpnrt of
family, ou: as oconditions. :

(4) Other usual terms of probation, such as maintaining
fixed residence and nplamt. refraining from
undesirable gompany, making periodiec reports, etc.

(e} Limitations on powars of Judge to preseribe condi-
tions of probation.

(4)
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He P“t-mtynn fupervisory Activities!

() Conferences of probation officer, if any, with
judge or prosesutor coneeraing general policies.

{b) Hethods and extent of supervision usually exercised.

(e} Activities of probation officer designed to ald
and rehabilitate probationers. -

6. Hevosation of Probationt

{a) Grounds of revocation.

(v) m:ni of Information concerning violations.

{e) Initistion of proceedings. '

(4) Helations between probation officer and prosecutor
concerning revocation. Is conourrence of prosesutor
necessary

(e) Wesrings on pevoestion; :.mmuﬁr of proceedings «-
nghtagr defrendsnt to produce witnesses and contest
procesdings, ete; extent of proof required,

7« Trangfer of gion over probationers to probation
officers of other courts.

g. Annual report of probation offisers concerning dlscharge
of duties. ) ‘ :

Contacta:
1. Conferences withi

{a) U.S5. Distriet Court Probation 0Officers, State Court
Probation Officers, Probation Officer of the Distriet
of Columbisa. .

{b) Charles L. Chute, Executive Dirsotor of Nationsl
Probation end Yarole Agsoeiation, 1790 Brosdway,
Heow York ﬁit’.

(¢) ¥r. F. Murrsy Benson, Chairmen of Maryland State
Board of Parcle and Frobation.

(4) HRichayd A, © 11, Ohlef of Probation, Administra=
tive Office of U,B. Courts, Washington, D.C.

2., Visits to sessions of courts sentencing defendants on pleas
;{ sﬁ%l).tr. {Bee separate tople entitled “Arrsignment and
sas’). .

3. Inspesction of nﬂm forms, vreports and astual court
records in typlosl esses involving probation.

-F
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NASS TRIALS

trials where there are seversl defendante, #.g.! communist
conspirnoy oase tried before Judge Nedina.

Appangement for orderly prosedure in esch phase of the oase]
decided by court, or by agresment,

fusber of lewyers tted each accusged; extent to which
ench may partisipste in the trial.

gharing of $ime as to opening statements; arguments; olosing
sumnat 3 ete. : ;

Limitation of witnesses,
Gross-examination in beshalf? of each ascused.
Maintaining ovrder; role of prosecutor in this conneation.

Progecutors and 8, Pedersl and State courte, who have had
experience with sush 118, ' :
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Tokyo, Japan

14 larch 1950

Yo o 4
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fith the appointment of Dr. Tanaka as the new Chief Justice of
Japan, I have decided to send him to the United States at the head of a
select delegation of Japan's senior judges briefly to observe the workings
of our American judicial systems

v

) G

This delegation will be accompanied from here by Dr, Alfred
Oppler, who as you know is eminently qualified to guide it due to his broad
knowledge of our own practice and procedures end the structural details of |
the new Japanese judicial system. Much of the opportunity available to this a’
delegation obviously will be found in the State of New York and the city of

~
oA,

. Ptanal

washington, and I am hopeful that you may be able personally to assist in

bringing to the group the enlightened knowledge and practical understanding
for which the trip is intended,

Provided it is possible for you to arrange the time, I should be
most grateful if upon the arrival of the delegation in the East you would, as
my personal representative, present Justice Tenaska and his colleagues to the
Chief Justice of the United States and the members of our Supreme Court, to
the Attorney-General and other high justice officials, end to the judgea,
judicial officers and distinguished members of the Federal and State bar, end
contribute your special knowledge and wisdom to the development of a comprehen-
sive program of observation and study.

I should not call upon your assistance in this matter, as I know
the pressure of your private affairs must be monumental, were it not for its
great significance both to the United States and to Japan and your outstanding
devotion to the common objectives which both countries have sought under the
occupations I am quite confident moreover that all Americans to whom you
present this delegation and from whom it seeks counsel and advice, recognizing
the vital public service involved, will respond in the traditional Americen way.

With warm personal regard,

Most, cordially,

Colonel Charles L. Kades, f$¢.f
c/o Hawkins, Delafield & FWood, ™
67 Wall Street,

¥ew York 5, N.Y.




GENERAL HEADQUARTERS

SUPREME COMMANDER FOR THE ALLIED POWERS
OFFICE OF THE SUPREME COMMANDER

Tokyo, Japan
14 March 1950

Dear Kades:

With the appointment of Dr. Tanaka as the new Chief Justice of
Japan, I have decided to send him to the United States at the head of a
select delegation of Japan's senior judges briefly to observe the workings
of our American judicial system,

This delegation will be accompanied from here by Dre Alfred
Oppler, who as you know is eminently qualified to guide it due to his broad
knowledge of our own practice and procedures end the structural details of
the new Japanese judicial system. Much of the opportunity available to this
delegation obviously will be found in the State of New York and the city of
vashington, and I am hopeful that you may be able personally to assist in
bringing to the group the enlightened knowledge and practical understending
for which the trip is intended,

Provided it is possible for you to arrange the time, I should be
most grateful if upon the arrival of the delegation in the East you would, as
my personal representative, present Justice Tanaka and his colleagues to the
Chief Justice of the United States and the members of our Supreme Court, to
the Attorney-General and other high justice officials, and to the Jjudges,
Judicial officers and distinguished members of the Federal and State bar, end
contribute your special knowledge and wisdom to the development of a comprehen=-
sive program of observation and study.

I should not call upon your assistance in this matter, as I know
the pressure of your private affairs must be monumental, were it not for its
great significance both to the United States and to Japan and your outstanding
devotion to the common objectives which both countries have sought under the
occupeation, I am quite confident moreover that all Americans to whom you
present this delegation and from whom it seeks counsel and advice, recognizing
the vital public service involved, will respond in the traditional Americen way s

With warm personal regard,

Most, cordially,

Colonel Charles L. EKades,

¢/o Hawkins, Delafield & Food,

67 Wall Street, DO
New York 5, N.Y.
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October 10, 1950

Mr. Paul Kelly

c¢/o Chief Justice of the United States
Supreme Court Building

Waghington, D.C.

Dear Paul:

Confirming our conference last month and our telephone
conversation yesterday, I expect to bring the following group to
the Supreme Court Building at 11 o'clock Thursday morning,
October 19th:

Kotaro Tanaka, Chief Justice of the Supreme Court
of Japan.
Tsuyoshil Mano, Associate Justice, Supreme Court of Japan.
Shigeto Hozumi, Associate Justice, Supreme Court of Japan.
Shuichi Ishisaka, President of Sendai High Court.
Masaru Higuchi, Judge of Tokyo High Court and concurrently
Chief, Liaison Section, General Secretariat,
Supreme Court.
Seiichi Kishi, Judge of Tokyo High Court and concurrently
Chief of Criminal Affairs Bureau, Supreme
Court.
Lo
At 11:3 O'clock the same morning in the conference room
I will present Chief Justice Tanaka and his colleagues to Chief Justice
Vingon and the associate justices of the Supreme Court in accordance
with the letter from General MacArthur, photostatic copy of which is
attached., Needless to say the courtesy and hospitality of the Chief
Justice being willing to receive the Japanese Mission 1s deeply
appreciated by all concerned.

Following the introduction, the group will go to the court-
room to observe the arguments which may take place that day. In
addition to those mentioned above, I would be grateful if you could
reserve space for Judge Alfred Oppler who has escorted the group from
Japan and who 1s referred to in General MacArthur's letter, Mr. James
Parker of the District of Columbia Bar, who is escorting the group
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around the United States on behalf of the Institute of International
Education, Messrs. Koshi and Tanaka who are interpreters, and myself.

After the argument at 4:35 in the afternoon, Cnhief Justice
Tanaka accompanied by me and possibly one of the interpreters will
go to the Chambers of Chief Justice Vinson to pay his regspects and
to express his gratitude for the opportunity afforded him. It is
my understanding that in the forenoon cof Friday, October 20th, the
individual Justices of the Sypreme Court will be glad to talk over
any problems on which the Japanese Judges may be seeking some light
or to greet any of the Japanese Judges who may wish to meet the
agsociate justices personally.

I also wish to confirm the fact that the State Department
through Adrian Fisher, Legal Adviser to the Secretary of State, has
been informed of the proposed visit and believes it to be in the
public interest.

Let me take this opportunity of telling you of how deeply
I am indebted to you for your participation and helpfulness in making
these arrangements.

Sincerely,




Supreme Qonrt of the Ynited States
L Washington 13, B. ¢.
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Comments

Justice Black

Justice Reed

Justice Frankfurter
stice Douglas

u

J
Justice Jackson
Justice Burton
JusticeClark

Justice Minton.

I am attaching hereto copy of letter dated March 1kh, 1950 from
General Douglas MacArthur, Supreme Commander for the Allied Powers
Mr. Charles L. Kades, whom you will note has been designated as
onal representative of General MacArthur, which is self-

pon us on September Tth relative to the delega-
ession of the Court and being presented to the
o

formed Mr. Kades that the gquestio
ual members of the Court was a ma
up with each of them.

n of visiting with the in-
44
t

ter that should be taken

With respect to their being presented to the Court, I informed
Mr.Kades that I felt certain the Court would be agreeable to meeting
the delegation on the morning of Thursday, October 19th at about
11:40am, and that the delegation could then attend the session of
the Court which would commence at 12:00 Noon on that date.

Further, in connection with the delegation, or individual members
thereof, calling upon the individual members of the Court: I in-
formed Mr. Kades that in all probability a majority of the members
would be in their Chambers the following morning, Friday, October
20th, and that such personal visits as may be desired could be
arranged for by contacting the offices of the Justices after their
visit on Thursday.

I trust that my commitment for the morning of Thursday, October
19th is satisfactory with you and meets with your convenience.
— T
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GENERAL HEADQUARTERS

SUPREME COMMANDER FOR THE ALLIED POWERS
OFFICE OF THE SUPREME COMMANDER

Tokyo, Japan
14 karch 1950

Dear Kades:

ifith the appointment of Dr. Tanaka as the new Chief Justioce of
Japan, I have decided to send him to the United States at the head of a
select delegation of Japan's senior judges briefly to observe the workings
of our American judicial system.

This delsgation will be accompanied from here by Dr, Alfred
Oppler, who as you know is eminently qualified to guide it due to his broad
knowledge of our own practice and procedures end the structural details of
the new Japanese judicial system. Much of the opportunity available to this
delegation obviously will be found in the State of New York and the city of
mashington, and I am hopeful that you may be able personally to assist in
bringing to the group the enlightened knowledge and practical understandi
for which the trip is intended, i

Provided it is possible for you to arrange the time, I should be
most grateful if upon the arrival of the delegation in the East you would, as
my personal representative, present Justice Tanaka and his colleagues to the
Chief Justice of the United States and the members of our Supreme Court, to
the Attorney-General and other high justice officials, and to the judges,
judicial officers and distinguished members of the Federal and State bar, =nd
contribute your special knowledge and wisdom to the development of a comprehen-
sive program of observation and study.

I should not oall upon your assistance in this matter, &s I know
the pressure of your private affairs must be monumental, were it not for its
great significance both to the United States and to Japan and your outstanding
devotion to the common objectives which both countries have sought under the
occupations I am quite confident morsover that all Americans to whom you
present this delegation and from whom it seeks counsel and advice, recognizing
the vital public service involved, will respond in the traditional Americen way.

#ith warm personal regard,

¥ost, cordially,

Colonel Charles L. EKades,

c/o Hawkins, Delafield & Wood,
67 ¥Wall Street,

¥ew York 5, K.Y.




UNITED NATIONS LEAGUE OF LAWYERS
530 Washington Building
Washington, D. C., U.S.A.

October 10, 1960

Dear Fellow Members

The International Executive Counsel of the UNITED NATIONS LEAGUE
OF LAWYERS has arraenged an important dinner meeting to take place
at the Army and Navy Club (Farragut Square and "I Street),
Weshington, D. C., at seven o'clock on the evening of October 19,
1950, and we hope you will be able to attend.

The occasion of the meeting is the visit to this country under
designation of General MacArthur of the Japanese Supreme Court
Mission. The distinguished members of the high judiciary compos-
ing this mission will be our guests at this dinner meeting. The
Honorable Katora Taniks, Chief Justice of Japan, will be the prin-
cipal speaker. The Toast Master will be the Honorable Philip B.
Perlmen, Solicitor General of the United States.

The Jepanese Supreme Court Mission is meking a study of legal in-
stitutions in Western democracies, and their work will recsive the
sympathetic consideration and cooperation of all who wish to see
Japan take its place as a peaceful nation in a better world order
as envisaged in the Charter of the United Nations.

The price of the dinner is $2.50 & plate, and members may bring
guests. Black tie 1f convenient.

Due to space limitations, it is necessary that reservations for
this important occasion be made ahead of time., Places will be
reserved in the order reservations are received. You are requested
to f£ill out the enclosed reservation card signifying your desires,
and mail 1t at your earliest convenience to the Chairmen of the
Committee on Arrengements as indicated on the card.

Faithfully yours,

H. MILTON COLVIN
Secretary General

Enclosure
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October 13, 1950

My dear Mr., Chief Justice Vinson:

On the occasion of the visit to the United States
of the Chief Justice and members of the Supreme
Court of Japan, in making their study of legal
institutions in democratic countries, they will
be guests at a dinner sponsored by United Nations
Ieague of Iawyers which will take place on
October 19, 1950, at the Army and Navy Club of
Washington, D. C.

Pursuant to action taken by the Executive Council
of the Ieague, I have the honor to extend to the
Chief Justice and each of the Associate Justices
of the Supreme Court of the United States a
cordial invitation to attend the dinner on the
same basis as our members as set forth in the
enclosed announcemsnt,

Your presence will be greatly appreciated, and
the attached card is for your convenience in
informing the Commitiee on Arrangements of your
desires,

Mest respectfully yours,

i -
] 3

<\ Y X b

H. MILTON COLVIN
Secretary General

Enclosures




(Reprinted from the WLSHINGTON LaW REVIEL; .ugust, 1949, Vol., 24, No. 3)

F.uR EASTERN SECTION = A M(L-b{()wkc? Vinson

THE BEFORY. OF JAP.N'S LEG.L .ND JUDICLsL eiiell i pk
¢/ SYSTEM UNDER ALLIED OCCUP~TION 3 "'/’ 07 “’Léj

ALFRID C. OPPLER ' ‘f}%,ex ¢ ,} oy ¥V

Chief, Legislation and Justice Division,
Legal Section, GHR SCu.P, Tokyo, Japan.

I, 'GENERLL BaCKGROUND OF THE REFORLS
1. The Novelty of the Qccupation

The novel oharacter of nllied ocoupations after World War II has
been repeatedly emphasized in recent literature.L The modern type of treat-
ment of the occupied nation by the conquering authority assertedly aims at
far broader objectives whon comparcd to military occupations of the past.
It no longer restricts itscelf to disarming the cncmy from a purecly military
and toechnical point of view, but is designed to prevent him from futurc
aggression by what may be tormed as psychologicaol disarmaments Yet it may
be remembered that such offort is not without precedent in history.2
N:polcon I, anothor military occupant, was o great roformer and succceded
in having the European countrics he conquercd adopt ideas and institutions
roesulting from thc Fronch Revolution whosc son he h.s been c:lled. However
thet may be, in the c¢i.sc of Japan th» ..1llicd occupants consciously +nd opecnly
proclaimed at the outset the intention to bring abous thit minimum of politi-
cal and lecgal changes in the pattern of government «nd lew which apocured
indisponsable for climincting sush feouturcs, which were defined as militurism,
imporialism, feudalism, wnd "police statc."® With the preponderance of the-
United Stotcs influencc in the occupation it w.s only natural that the goal
toward which Jupan was to boc guidod was dcmocracy in the traditional Western
sonscs

2+ The Neced for loderation

Tho unique naturc and gigantic scopc of such an cxporimont when
tricd on a less advanced and oricntal civilization might casily have dis-
souraged the skoptic, who docs not belicve in the possibility of influencing
the thoughts and customs of a strangc.pcople. Y:.t, the philosophy of occupa-
tion had changed to o point whorc meorc resignation to military objcctivos was
out of thc qucstion. On the othor hand, the situction required an unusual
degree of putienco and modoration on the part of those assigned to the task
of inducing thec neccssary reforms., Buth extromes, doing too much as well as
not doing cnough, had to be avoided. Thu middle-of-the-road course recom-
mended itsclf as tho only promising method of dealing with the Japanosoc to
most of whom our ideas and practicos were something relatively ncew., To be
surce, the intelligentsia was familiar with tho thoory of Weostorn political
philosophy; thore had been progressive tondoneics toward the modernization
of logel institutions, espocially in conncetion with the outmodcd family
system and criminal law as wcll as proecdurc;. and the international labor




movement had exorcisced influcnceo on the . ‘Japanesce working classes. Howover,
such tendencies worc rigidly supprecsscd by the government and the powerful
groups bchind it, as soon as the prosp:sct of war appoarcd on tho politieeal
horizon, and oven morec during the war, Tho difference in Japancse historical
expericnce from that of nntions’ such as Gormany, which onee went through a
period of dcmocratic government, worked to tho disadvantage as well as in
favor of the Jupanoesc adaptability to new concopts. Tno daenger that these
concepts would not be understood’ and casily digestod was obviocus, On the
other hand, there was no association in the Jupanose mind with any ill-

fated past cxperiencec, as might have boan in the casc of those Germans who
romembered the failure of the leimar R publice Thke occupation in Germeny,
apart from dealing with a morc complicated human matorial, was probably ofton
faced with tho difficult task of ovincing tho rcasons for and of overcoming
discouragoment or even cynicism bocause of that failurc, Tho Jupancsc man
on the strect, on the contrary, rcacted to the program of the wllied occupa-
tion with the attitudc of one who cagerly, though somowhat puzzled, oxpocts
the dawn of a new cra nover oxpericnced before.,

snother fortunate factor has boen that, with regurd to their legal
system, the Jupanesc have sh wh themselves particularly open to forcign
ideas. The cnactmont during tho Meiji Restoration ¢f a whole serics of
basic codos pattorned mainly on German and French mrdels was cortainly a
unique phenomensn not unlike the rccoption »f Roman Law which took place
throughout northorn Europe in the fiftconth and sixtceenth centuries. In
both instances local customs and traditions werc merged with the imported
institutions. The comprchensive codification in the initial Meiji ora
included the ficld of domostic relations, but left the scmifoudal family
systen virtually untouched. Thus, whilec the first threc books of the Civil
Code, dealing with Generul Principles, Proporty Rights, und Obligations
closely rescmbled the Gorman Civil Code, the fourth and fifth books, covor-
ing Family and Inhoritance Law, betray very little Westorn influence, but
were based on Japanese customs. The fact that convention and tradition play
a paramount role in Japan must always he kept in mind. In o conflict bot-
ween the writteon law and the unwritton customs the latter weigh heavily, and
the value of legislation dosigned to eliminate such customs will be dubious
unlecss socicty wishes t° frce itsclf of them. i

Hence, the logal reforms under the nccupation had to take into consider=-
ation the two factors on which the Japanocse logal systen was basod: . (a)<its
continontal character and (b) the strength of customs and traditions.

The occupation lawyers t- whom the supervision over this roforn work
was entrusted had to bowarc of any overcagoerncss to imposc the blessings of
inglo-Saxon legal institutions upon the continental law of Japans However
excellont these institutions may have proved at homo, thoir adoption required
conscientious scrutiny as to whethor they fitted into this differont systceri
Thosc who planncd rcforms could never losc sight of the fact that under the
influencc of native ‘customs this system, as applied in practice, had under-
gonec song considerable changes oven from that to which the countries of its
origin had developed. To exercisc ‘thc nocded restraint was all the more
difficult as certain basic objectives of the occupaticon were absolutely
binding and the tine available to’carry thom out was limited. It is too
carly to arrive at a fair judgment as to what oxtont the occupation, in
attempting to achieve thesc objectives, has avoided the nistakg of imposing
or even suggosting roforms for which the J apancsc were not yot ripoe The
writer is in no position to give an objoctive ovaluation of this question
bocause of his participation in this reform work as a membor of the occupa=
tioni Howover, it should be pointod out that General Macarthur's consistont




policy as Supreme Corzander of the allied Powers (SC4P) has been toward
inspiration end encouragement of the Japanese government rather’ than autho-
ritative direction by fiat. Th: Jupunese themselves acknowledge that once
hostilities were ended they have been treated with statesrman-like moderation,
whereas they had expected revengeful subjection to the dictate of the victor,
Different from Germany and Korea, where thp'method applied was direct military
government, the occupation in Japan acted and continues to act through the
media of theé National Government,4 which has remained intact. .is far as the
reform legislation was concerned, it was enacted by the Dizt as the law-making
organ representative of the Japanese people, Thnis indirect nature -of the occu—
pation made it possible for the views of the Japanese to receive rmch consi-
deration, and their reactions to projects of change were usually not ignored.
Th:: longer the occupation lasts the more the controls over the Japanese govern-
ment are being relaxed.

3. Sources of Occupation Policy

Under the Putsdam Declaration® the Jupanese government was required
to "remove all obstacles to the revival and strengthening of democratic
tendencies, Freedom of speech, of religion, and of thought as well as respect
for the fundeamental human rights shall be established.” It was obvious that  *
these extremely broad objectives virtually constituted a program which called
for a revolutionary change of Junanese societys Wiat has happened since the
surrender has fittingly been characterized as induced revolution, while an
outstanding Jupanese scholar used the tern "august Revolution."’ Tt was
clearly understood that the inner transformation of the minds and attitudes
of the people could not possibly be achieved overnight. The construction of
the new house had to start with laying the legal foundations. The necessity
of a sweeping reform legislation with respect to legal and judicial institu-
tions was outlined in the U.S. Initigl Post-Surrender Policy for Japan, which
Siaslad s 115 iTHs $hie Judicial, legal, and police systems shall be reformed as
Soon as possible to conform to the policies Set forth . . . and thereafter
shall begprogressively influenced to protect individual liberties and eivil
rights.” 7 g

4,. TForm of Inactment

48 previously mentioned, in making use of the existing domestic
machinery of government, the occupation left the enactment of the necessary
reforms to the Diet, as a rule, 48 a matter of course, such legislation
is subject to a right of wveto by SCuP in case it is contrary to.the basic
objectives of the occupation. Nevertheless, in certain spheres of primary
concern t@ the occupation the device of authoritative cormeand of SCaP was
chosen, as a rule, in the form of a memorendum to the Japanese government.

Up to now innumerable such'memoranda, called SC.PINS/ have been issued,

They cover measures such as the purge and abolition of vicious features of
the police state as well as of wartime suppression of civil liberties, How-
ever, when this type of order, which might. be characterized as occupational
law, was issued, the principle of indirect military government was generally
maintained by the practice of having the. SCAPIN implemented.into the Japanese
Law, In doing so the Japanese government acts as an instrumentality of tha
occupation exclusively bound by the directive .and not responsible within

the limitatiocns of -the Japanes¢ Constitution and other domestic law.. The Diet, -
as a matter of principle, did not appear to be the appropriate organ for such




automatic implementation’'in which the freecdom of determination-was excluded.
Therefore, the SCAP directives are usually not implemented by statute, but
by government  ordinancc "under the Potsdam Declaration.” In the beginning
.of the ‘occupation the form of an Imperial Ordinance was useds? after the
new Constitution had abolished thls ‘type of enactment, the Cabinet Order
took its plade. 10
Yet, in practice the distinction between "superconstitutional™ occupa-
tion law and Diet- enactod statute has not been so clear-cut as it might
appear from the' above, In a few 1nstances a milder and more courteous kind
of command than the SCiPIN was chosen in the form of a letter written by
General Macsrthur: to the Prime Minister. Such letter was usually -implement—
ed by Diet legislation.ll In other cases such as the land reform legisla-
tion-? the basic principles had been outlined by a SCaP directive and still
the comprehensive legislation was enacted by the Diet. It remuins to be
seen whether the Japanese courts will treat this last-mentioned type of
statute as occupation law or ‘feel:free to void it as unconstitutional. Thas
issuc has become a practical problem, since a great number of suits are pend-
ing in the courts which challenge the constitutionality of certain aspects of
the Land reform.legislation.15
a4 far as the revision of the basic codes, such as Civil Code, Criminal
Codég, Cvurt Organization Law, and procedural Codes was concerned, with one
exception not -a single formal directive was issued. Ihis. momentous reform
was carried out by regular Diet legislation, whereby the occupation acted
merely in an advisory and controlling capacity. Cunaracteristically -enough,
the only case where authoritative insistence on such legislation became
necessary was in connection with the required abolition of the lesec majesty
provisions of the Criminal Code.14

5. Iuitial wbrogation of Laws

i I its very beginning the occupation had to concentrate on the mili-
tary aspect of disarmement. T is initial task required prcrogative action, :
vhile a revision of the legal and judicial system of Jupun even could not
be considered without .careful preliminary study and preparation. Neverthe-
less, the emphasis of the Potsdam D-claration, as well as of the occupant's
philosophy on fundamental humen rights, made the immediate abrogation of
certain existing laws and practices:imperatives Within the limited scope of
this article it is not possible to discuss the various SC.P directives which
did away with the most conspicuous ‘legal devices for the suppression of
political nonconformity with the will and whim of the government and the
ruling warlords. Thc basic civil liberties directive is SC.PIN: 93, 15 entitled -
"Rowmoval. of Restrictions on Civil and Ruligious Liberties.” It dlrected the ~
Japanese government to abrogate and immediately suspend all laws, decrees, !
orders, ordinances,.and regulations restricting political,.civil,. and rellglous
liberties; to allow unrestricted discussion of the Fmperor, the Imperlal in-
stitution, and the Imperial Japanese government; to remove restrictions on
the collection and dissemination of information; and -abolish all legal dis~
crimination’on account of race, nationality, creed, or political opinion.

The SC.LPIN contains a list of the most 1mportant enactments fdlllng under -
this general' characterization. '

Further steps werc taken to free the press 1rom.governmontal oontrol and
remove .restrictions on freedom of communlcatlon and express1on.17A Separation
of religion from the state, which hadvpusused it for political ends, was ord-
ered 18 Finally, licensed prostitution, with its Japanese by-product of
involuntary servitude by women who bound themselves to serve for a fixed
period, was abolished as inconsistent with thoe principle of equality of the
sexes and individual liberty and dignity.lg

&




6+ « New Constitution

. -(a) . The Issue of Legal :Continuity. It has beén pointed out that
any reform aimed at the transformation of a national society nust neces—
sarily start with laying the legal foundations for such change unless the
idea of governmént by law is abandoned in favor of a system of arbitrary
personal rule, Japan had a written Constitution, which reflected the politi-
cal philosophy of the Meiji period, ' The continuation in force of this so-
called Meiji Constitution®0 would not only have been inconsistent. with the
actual situation: brought about by the surrender and subsequent 4llied Occupa-
tion, but would also have prevented a progressive development of the whole
logal system for which the Constitution had been the framework and guide.,

The Supreme Commiander might have suspended the Meiji Constitution., However,
such step would have created a vacuums The only other and by far more con-
structive alternative was to replace tho old charter by a new fundamental
law, which was to establich the guiding principles or the over-—all program
on which a democratic system of government could be built and from which
modern legislation could be developed. By deciding in favor of this alterna~
tive, the Japanese followed the pattern of historical revolutions.®l Three
mein factors made the Meiji Constitution appear irreconcilable with the poli-
tical realities: first, the change of the Zmperor's position under the impact
of the occupation; second, the postulate of a truly representative government;
and third, the emphasis of the Potsdam Daclaration upon fundamental human
rights, which under the old Constitution were granted the people only "within
the limits of law." 2

The new Constitution was prorulgated on November 3, 1946, after long and
sometimes heated debates in both Houses of the Diet and after lively discuss-
ions in the press and other media of public opinion, It came into force on
Mey 3, 1947, Interestingly enough, since the M-iji Cunstitution had never
been sbrogated or suspended, the "Constitution of Japan," as the present
instrument is called, was enacted as revision of the Meiji Cunstitution and
in the forms required therein for constitutional amendments, Which'meant sub-
mission of the "project” of amcndment to the Dict by I.perial Order, presence
of at least two-thirds of all members of both Houses and majority of two-
thirds of those present for the passing of the amendment.22 'Thus constitu- -
tional continuity was maintained. While, from a formal legal point of view
no revolution took place, the fact remains, however, that in substance the
product of the so-called amendment was a completely new charter in which it
is hard to find substantial features of the predecessor instrument. Still
the contradiction between procedure and substance resulted in various contro-
versies among J:pan's solons, which not only might provide legal scholars
with plenty of subjects for doctor's theses, but also call for the attention
of the political analyst far beyond their merely academic aspsct. S the
Mciji Constitution was never amended sinbe_its‘enactment in 1889, there were
no precedents available for the solution of these controversies, One of
the problems raised was whether the Diet had the right to change the project
of amendment -as submitted by the Emperor or whether it.could only accept or
reject it in tot0.23 Inis question was actually decided in favor of the
Diet's right to amend provisions..of the pr0posed,Constitution;24 wnother
éven more important issue arose in connection with the argument of some Diet
members that certain basic principles embodies in the Meiji Constitution,
namely, those characterized by the traditional and somewhat mythical term
of “national polity'25 were inviolabls and not subject to amendment, This
vas the view origifially expressed by Prince Ito, the father -of that Consti-
tution,gs‘and lod to the discussion of whether the new Constitution altered




the "national polity." To answer this question in the affirmetive would,
on the basis of the Ito doctrine, have meant a-challenge to the continuity
of the constitutional ;development or even to the legality of the mew Con-
stitution. ' The argument was advanced. by some -of the progressive speakers,
predominantly University professors, that the change in the national polity
would be effected by the shift of sovereignty from the Emperor::to the people. 27
Others held that such change had been the 1og1cal result of the acceptance

of the Potsdam Declaration by Jupan. Hcwever, the Governmsnt, although it-
self divided on this issue, repeatedly emphasized through its official spokes-
man, hiiister'Kﬁnumori, that while the "political structure™ was.essentially
changed by the new Charter, the national polity as such had not suffered and
would ‘not suffer e_anyjaltera‘cion.z8 Thus the revolutionary character of the
new Conotitution was minimized. RO

(D) The Gist of the Constitution. It is not the purpose of -this
article to elaborate on th contents of the new Constitution of Japan, cer=
tainly one of the most advanced basiec laws of the present time, Hssential
parts of 4t will subsequently be considered in connection with -the dmplement-
ing leglslation. The Constitution drew freely on the experiences -of the
Wrst.29 attempting to reconcile the survival of the imperial institution
with the establishment of a representative government along the lines of
traditional’ parliamentarism, the Coustitution has many features,in common
with the Erg:lish system of government. Tue Cabinet exercises the executive
power., .It is: headed by a Prime Minister with strong prerogatives, who is
appointed by the Emperor upon designation by the Diet, from among its members.
The Prime Minister appoints the other Ministers of. Statec, the majority of
whom must be members of the Diet. The Cabinet is responsible to the Dlet 30
characterized as the "highest organ of state power." The bicameral system
has beén retained but, following the British example, with the supremacy of
the lower house over the upper. The Imperor is not even recognized as a
titular Chief FExecutive. The Constitution defines him as the "symbol of
the state and the unity of the people, deriving his position from the will
of ‘the people with whom resides soverecign power." Powers releted to govern-
ment are denied him, and his "actd 'in matters of state"3l are merely: formal
and ceremonial.s Thsy require the advice and approval of the Cebinet, ' Tho'!
judiciary has been made an inde pendent third branch of. the-government, while
in the past the Judges in Jupan were civil servants under the Ministry of.
Justice.. In vesting the Supreme Court with the power of judicial review
regarding the constitutionality of legislative as well as. administrative-acts,
the Constitution decided in favor of the american pattern, frequently termed
judicial supremacy. In the field of local government the constitutional pro-
visions are not particularly elaborate, They stress the principle of local
autonomny, which is defined as the rjght of local public entities to manage
their property, affairs, and edministration and to enact their -ewn regulsg-
tions within law., They furthermore ruqu;rc that. these local entities shall
establish assemblies and that the members of .such assemblies as well as
:thé chief executives shall be elected by direct.popular vote.--ull other
“details ‘are left to implementing legislation. The Constitution contains an

extensive catalogue of "rights and duties" of the people with considerably
- greater emphasis upon the rights. 92 - jihile the Meiji instrument had rest-
ricted tho guarantee of such fundamental rights by the clause "within the
limits of-the law"™ and thus actually made them meaningless as a. safeguard
for the'individual, the new Constitution omits.this limitation.55 Finally,
the renunciation of War and -the permanent -abolition of the armed Forces,
both connected with military defeat and surrender, may be mentioned as uni-
que features of this Constitution.




7. TIiplementation of the Constitution by Diet Lugislation

(&) The aneactment of any new Consti-
tution at once raises an immensely practical problem as to its implementa-
tion into the law of the land. uiter all, the basic law sets forth only
the broad principles for a legislative program, which requires considerable
time for study, discussion, and coordination., nere will always be a
transitional period, during which the old laws are not yet rsplaced by le-
gislation conforming to the new charter. This problem has been solved in
different ways by various nations in connection with far-reaching consti-
tutional changes. Thus constitutions have sometimes provided that certain
principles would become effective only after a cortain period from their
enforcement or that the existing laws be continued until superseded by new
enactments. :

In the case of Japan particular care was taken not to jeopardize the
prompt efficacy of the challenge expected from the Constitution to the past
legal and political order. Therefore, when the Constitution was promulgated
on November 3, 1946 it was defined in .irticle 98 as the supreme law of the
nation and provided that "no law, ordinance, Iuperial rescript or other
act of government, or part thereof, contrary to the provisions thereof, shall
have legal force or validity." us the Constitution was to be enforced on
lay 3, 1947, this meant that either all legislative changes necessary to
bring the laws into harmony with the new constitutional principles must be
accomplished within six months, or a chaotic legal vacuum would ensue since
a large part of the existing law would have lost validity on constitutional
grounds. It became clear from the outset that hasty implementation within
the fixed time limit would not only disc¢redit the very idea of reform, but
also be physically impossible. The Japanese government, to solve this dilim-~
ma, resorted to the expedient of submitting to the Diet provisional bills,
called bills for temporary adjustment pursuant to the enforcement of the
Constitution. This legislation born of an emergency situation, was mainly
used for the revision of the Civil Code and the Codes of Civil and Criminal
Procedure.35 It contained only the skecleton of the absolutely necessary
revisions' of these Codes, leaving much to constructive interpretation by
the courts. It was provided that thesc provisional laws should become inva-
1lid at the end of the year 1947, thus indicating their temporary character
and causing the Cabinet to speed up the final revision to replace thems
In the meantime the reform work has, generally speaking, been completed and
all provisional laws havec made way for definite revisions of the whole body
of the Codes.37 :

The temporary legislatidn, however irregular, proved convenient as a
method of trial and error. The experiences made in the transitional period
could be utilized in preparing the final enactments. While most of the
provisional reforms were retained, some of their innovations did not stand
the test of practical application and were either eliminated or altercd.

Iv should be noted that the device of provisional legislation for ob-
vious reasons did not appear feasible with respect to the fundamental
changes in the organization and functions of the three branches of the
government, as ne¢essitated by the new Constitution. . clear-basis for
their structure and a definition of the scope as well as the limitation of
their powers by legislation was needed at once, sincé here no .gaps could
have been filled by judicial interpretation. The Court Organization Luw,
the first law in the field of judicial administration, was not a revision
but a completely new enactment. This was passed by the Dict in its 92nd
Session, together with the closely .related Public Pragurators' Office Lew.38
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(b) Planning by igreement, It will be of interest to the smerican

reader to learn what methods and technique have been applied with regard
to the collaboration between SCAP officials in charge of the reforms and
the representatives of the Japanese government, description of this psSy=~-
chologically important aspect will substantiate and corroborate the previous
statcment that the occupation influenced the legislation by advice and
assistance rather than imposed it by the fiat of the conqueror, In all
their almost daily contacts with the Japanesc the american legal experts were
guided by the deep conviction that no revision would survive the occupation
unless the Japanesc: themselves could be persuaded that the now law or pro-
. Vision thereof meant a real improvement and not just the incorporation of
an alien element into their law, Because they were conscious of the danger
that even "advice" given by members of the occupation to subjects of the
Occupied nation might easily be misinterpreted as a milder form of direction,
they demonstrated their determination to refrain from any high-handedness
by throwing the discussion into the opens The revision of the Code of Crimi-
nal Procedure may serve as an illustration of & complicated and, from the
standpoint of civil liberties, a gmost important legal reform. after the
preparatory research had been finished, 4llied lawyers met Japanese drafting
officials "on the working level" in order to receive full information on
the Japanese view and to clarify the major controversies involved, Theo
aliericans then deliberated for two weeks in order to arrive at an agreement.
among themselves before they faced the Japanese, When this was done, the
sixty odd major problems which remained unsolved were formulated in writing
on different "problem sheets," which contained a brief analysis of the con-
troversial issue and proposals for alternative solutions as a basis for the
discussion with the Japanese, For the purpose of assisting the Cabinet in
drafting the bill for the amendment of the Code, a high-level committee
Was established. 4ipart from only four members of the allied Occupation, more
than thirty representatives of the Japanese ministerial and legal world took
‘part in its conferences, namely, top officials of the attorney General and
of the public procurators!' offices, as well ag Judges of the Supreme Court,
In addition, for the first time in J¢ 'y
such was-given the opportunity to ¢

Representdtives of the leading Tokyo Bur 4B8sociations were admitted
to the conferences., So was the newly established Japanese Civil Liberties
Union, The Cormittee had daily meetings for three weeks in the spring of
1948, .

The work with this Committee was one of the most fascinating and ins-
piring experiences of the «allerican participants, Its progress and final
Success confirmed their belief that the democratic process is practicable
within the framework of a military occupation,

o The

Committee in
8 Western parlisment. There was complete freedom of argument and criticism
and the Japanese, at first reluctant .and cool, made ample use of it after
they had convinced themselves that the ullied representatives were genuinely
anxious to hear their opinions, The relationship between the occupant and
the occupied seemed eventually to be forgotten over the feeling of an inter-
national fellowship among jurists who have in common the ardent concern for
the improvement of a law. The sllied representatives frequently served as
moderators in the controversies between different Japanese groups such as
the public procurators, on the one hand, who stressed the intercst of the
state in a Vigorous enforcement of the criminal law, and the lawyers, on the
other hand, who Jointly with the representatives of the Civil Liberties Union
put the emphasis upon individual rights. .s g matter of course, th. judges'!
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view was motivated by thet endeavor to enhance the prestige of the judiciary
and to relieve the courts from an overload of work. smazingly enough, occa-
sionally the Japanese went beyond the allied reform proposals and suggested
innovations which at first blush had appeared premature. Thus the judges of
the Supreme Court successfully advocatod a radical simplification ‘of the ex~
isting appeal system in the criminal procedure., Tn- result of the conference
was agrecment on the solution of ell problems discussed by the committec.
These solutions were usually reached by compromise according to decprooted
Jupanese tradition, Tais might be considered thé only deviation from the
democratic process, which is characterized by the majority rule. Some timid
attermpts were made to submit problems after discussion to voting among the
Japanese., However, it became clear at once that they disliked to overrule
each other because they were afraid that thosc in the minority might "losec
face." / : :

s#fter the termindtion of the conference, the Cabinet submitted the
bill to the Diet in the form finally agreed uponi

It should bc emphasized that the active participation of the occupa-
tion in tho planning for the revision of the Code of Criminal Procedure was
the exception duc to the significance of this legislation from tho standpoint
of fundamental human rights., While similar procedures were applied in some
of the other revisions, the initiative was loft to the Japanese with the
Occupation represcentatives raestricting themsclves completely to tho rule of
observers and critics. g

In this connection it may be noted that another form of contact bet-
ween the occupation and the Japamnese legal viorld has proved extremely useful
for the mutual understanding. Regular meetings take placc with the Jjudges
of the Supreme Court and representatives of the attorney Genereal's Office,
where current problems of the actual administration of justice are-discusseds
These conferences, informal in character over a cup of green tea, scrve 'also
as a source of information on how the new laws ars applied in practice, and
what further improvements'ere neceded. Sernii-official and private meetings
with lawyers, University professors, and parliamentarians are designed to
provide the reactions and opinions of groups and individuals outside the
official hicrarchy. ‘

In most of these contacts the real handicap lies in the difference of
language rather than .that between Wostern and Oriental philosophy. When
recognized-on their merits and analyzed objoectively, the two legal systems
are. not necessarily irreconcilable and might aliow a sound synthesis in many
respects, To be sure, there remains a nucleus of a cohservative ory. one .
may say, reactionary group, particularly among the ministerial bureaucracy
and the older:judges, who are opposed and hostile to any ides or institution
not fully Japanesc. But, on the whole, the occupation has resulted in a
great -eagerness of Jihanesc jurists to acquaint themselves or to improve
their familiarity with wiglo-Snxon law, Many have cxpressod the wish to
travel to the United States and add to this theoretical knowledge the obser-
vation of ‘the working in practicé of the american legal system. HNothing:
would, indeed, further proriote the mutual understanding between jurists of
thé continental and common law school as ‘the materialization of such a plan.

.

II.. THE SUBST.IICE- OF THE LEGAL L.ND JUDICI.L. REFORNGSY

l. Judicieary

Jepanese judgoes in the past enjoyed functional independence, but
their official status and rermneration was that of civil servants. The
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courts were under the jurisdiction of the Minister of Justice who was
responsible for their budget as well as for the appointment and promotion
of judges. Obviously, this arrangement endangered genuine independence,
inasmich as ambitious and opportunistic judges were tempted to adjust
their opinions to the presumptive wishes of the government. In criminal
cases of a political nature resistance to such temptation required a par-
ticularly high degree of personal courage and integrity. In addition, the
public procurators, in their capacity as prosecutors of the state and admi-
nistrative officials under the direetion of the Minister of Justice, were
closely attached %o the courts and frequently served as observers of the
Judges'’ attitudes. Tn: new Constitution separates the judicial branch of
the government from the executive and vests the whole judicial power in

a Supreme Court and in such inferior courts as are established by law. No
extraordinary tribunal shall be established nor shall any organ oOr agency
of the Executive be given final judicial power.4o

Thc court system continues on a nationwide basis, «lthough the local
entities, such as prefectures, cities, towns, and villages have been empower-
ed to enact local by-laws within the limitation of the Local autonomy Law,4l
the establishment of prefectural or municipal courts has not yet been
euthorized, but is undsr consideration.

Thoe new Cuurt Organization Law?? sets up a system of inferior courts,
consisting of High Courts, District Courts, Family Courts, and Surmary
Courts.*® The High Courts have faken the place of the. former iAppellate
Courts, while the District Courts  combine the functions of the old District
Courts with some of thosc of the abolished Local Courts. The Summary Courts
on the lowest level are an essential innovation, compareble to the american
Justice of the peace. In criminal cases they also replacs the former police
courts, which have gone out of existences

&850 Jjurisdiction, the Summary Court is in charge of l:ss significant
claims and tries petty criminal offenses. Otherwise, the District Court
is the regular court of first instance. The High Court decides on appeal
in questions of both faect and law, while the Suwnreme Court as the court of
last resort is, as a rule, concerned only with issues of law.,

In addition to these general rules the jurisdiction of the various
courts is created in individual cascs by special statutese

The Court Organization Lew, in order to rclieve the judges of the
Supreme Court from an overload of work, actually one of the gravest problems
facing the Jupanese administration of Justice, provides that not all fiftcen
judges who constitute the court must participate in the decision of every
case however trifling, Dccisions may be rendered either through a grand or
a petty bench. The details are left to the rules of the Supreme Court,4
except that the law requirces a quorum of at least three judges for the
petty bench and the decision of the grand bench, consisting of all justices,
when questions of constitutionality are involved or when the Supreme Court
wants to deviate from a precedent.

The High Court is a collegiate court which, as a rule, is composed of
three judges one of whom acts as presiding judge. Ouly in the exceptional
cases Where it tries offenses as a court of first instance rust the number
of judges be fives4% The District Court handles cases through a single
judge cxcept when the collegiate court comsisting of threc judges rules
otherwise, in certain cascs of felonies, and when it acts as appellate court
in ecivil procodgre.5o Finally the Surmary Court always -handles cases through
a single judge.“

Recently a new type of court with special funetions has been cstablished,
nanely, the Fumily Court. 952  Ons division of this court is concerned with

arbitration, conciliation, and limited determination of controversies within
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the family, such as questions of marital relationship end divorce by agree-
ment, paerental powsr, custody of children, and guardianship;53 This divi-
sion has taken over many functions formerly cxercised by the family council,
which was connccted with the old scmifeudal house system. Tne second divi-
sion constitutes the new Juvenile Court in charge of decisions formerly made
by a quasi-official organization, the Judicial Protective Suciety under the
control and supervision of the lMinistry of Justicz. Tue changc puts the
decision of the socially important cases of juvenile offenders into the hands
of an. independent judge. : 2

Taw principle according to which judicial power shall be exclusively
vested in the regular courts is implemented by the requirement of the Court
Organization Low that- courts shall decide all legal diSputGS¢55 Tris provi=
sion has brought.about the abolition of the Court of sdministrative Litiga-"
tion in Tikyo. The Jjurisdiction of this court had been greatly restricted
by law. Ths nonexistence of inferior administrative courts resulted in con-
siderable slowness of procedurs, and the preponderancs of former ministerial
officials ariong the judges did not contribute to the development by the court
of a forceful protection of individual rights from burecucratic interfercnce.
Such experiences discouraged thc continuation of any system of adrministrative
courts in spite of the fact that in Jupan as in France and Germany, where
such systenm proved far more effective, the legal theory clearly distinguishes
betwecn public end private law and holds that questions of public law should
not be decided by the regular but by administrative courts.

48 a consequence of these fundamcntal changes, the position and prestige
of the new Supreme Court (Suiko Suibansho) have been strengthenszd tremendous-
ly. Tuere is no identity of this court with the former highést tribunal
(Daishinin), which among other differences, lacked the rule-riaking power as
well as the power of judiecial rovien,2®  Thers is no implemehting legislation
on the scope or nature of these now prerogatives, and development of both
must be left to the interpretation of the Supreme Court itself. - .s-to rule-
naking, the language of tho Constitution by authorizing the court without
modification to determine "the rules of proccdure and of practice" might
suggest that the procedural codes should be written by the Supreme Court
instead of being enacted by the legislature. While in the confersnces on
the revision of the Code of Criminal Procedure individual Judges cxpressed
such view, the Supreme Court did not officially oppose the enactment by the
Diet. . However, according tc agreement reached the detailed elaboration of
the Code was left to rulss of the Court and carricd out minutely.57

It remains %o be seen whether the Supreme Court will apply its power
of judicial review along similar lines to those developed in the United States
during the past 150 years. Uz to now no Diet statute has been declared un-
constitutional in Japan.. However, without defining the rieaning of judicial
review, several laws rofer to this power. Wnile the initial doubt rosulting
from the language of «<rticle 81 of the Constitution, regarding the right of
the inferior courts to determine on questions of constitutionality has been
removed by the actual recognition of such right, the procedural Codes insist
that whencver the consitutionality of legislative or administrative acts
is challenged, Jokoku appeal to the ‘Supreme Court be admitted.98 Furthermore,
as has been mentioned before, questions of constitutionality rmust be decided
by the Grand Bench of the Supremc Courts Rl

The Constitution provides the principles for the appointment and removal
of judges. lsile the fourteen associate -judges are sppointed by the Cabinet,59
the Rriperor appoints the Cuief Justiece of the Supreme Court upon designation
of the Cabinct.b0 Othor possibilities would have becn either to requira
approval of the appointments by the Diet or to have the judges elected by the
~#80ple. Both possibilitics. were considered, buf rejected because of tho
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undeniable danger that under the conditions prevailing in Japan the choice

of the highest judges would bc dependent upon the whims of party politics

of an irmature quality and upon bosgismPl apt to breced corruption. Still

the framers of the Constitution felt thet some check on the appointments

of the Supreme Court judges was needed,t? Therefore, a popular review of
Judicial appointments to the Supreme’Cuurt at ten-year intervals has been
provided as an interesting constitutional innovation. In connection with

the first general election of the members of the House of Representatives
following the appointment of an individual judge of the Suprcme Court, the
voter is given an opportunity to express the desire to have that judge re-
moved from office. When the majority of the voters favor the removal, the
judge must be dismissed. The same procedurc is repeated after the judge has
been in office for ten yoars.65 Details pertaining to this populér refer-
endurl, which constitutes a recall and not an election, are provided by the
Law for the Pceople's Examination of the Supreme Court Judges,64 which among
other features, introduces a simple forn of printed ballot for the use of

the voter, something new in Japan's-electoral history, On January 23, 1949,
in connection with the last election to the House of Representatives fourteen
judges of the Supreme Court, all newly appointed, were subject to this re-
view, which resulted in what may be regerded a major victory on their parte.
Ninety-nine and six tenths per cent (99.6) of the total number of voters to
the House of Representatives participated in the referendum and only 4.4

per cent of the participants voted in favor of the dismissal of judges,
Still, by evaluating this seeming vote of confidence and its effectiveness

as a popular check, the fact should be taken into account that. the judges

had been in office only for one year and a half and thet the people knew
little about their attitudes and decisions, Whether it will ever be possible
to awaken and maintain interest in the members of the Supreme Court among
large segments of the population appears more than doubtful.b5 The writer is
inclined to interpret this popular review as a symbolic gesture of emphasis
on the people's sovereignty rather than as an effective check on the appoint-
nent of the justices, . :

The appointment of the judges of inferior courts is also in the hands
of the Cabinet which, however, rust choose the appointecs from a list of
persons nominated by the Supreme Court.66 This important provision actually
empowers the Supremc Court to determine the personnel policy regarding these
judgese Their tenure of office is ten years with the privilege of reappoint-
ment, while formerly all judges were appointed for life. However, a retire-
nent age has been fixed at seventy years for judges of the Supreme Court and
at sixty-five years for judges of the inferior courts.-

Different qualifications are¢ spcecified for judges of the Supreme Court
and judges and assistant judges of the inferior courts. Surmary Court judges
arc recruited under less rigid requirements.68 The principle is that a cer-
tain period of expericnce as judge, assistant judge, public procurator, law-
yer or university professor of law is a prerequisite for the appointment to
the first category.. In the case of the Supreme Court judges, the appointment
must be made from among "persons of broad vision and extensive knowledge
of law" as well as of a minimum age of forty ycars., However, only ten out of
the fifteen judges must comply with specific requirenment of a long legal
career, while with regard to the remaining five the door is left open to the
selection of outstending personalities without the traditional training and
background in jurisprudencce

Apart from the removal by popular review, termination of the tenure
of office due to the age limits, and the expiration of the ten years tenure
of inferior judges, the status of the judge is guaranteed., No judge may
be removed from office except by public impeachment, or unless judicially
declared mentally or physically incompetent, nor shall he be transferred,

12




' against his will, to any other court or official position, No disciplinary
action against Judges shall be administered by any exccutive organ or
agency.7 The Constitution entrusts the impeachment to a court made up

of members of beth Houses of the Dicte’t Ir implementing this important pro-
vision, the Judge Impeachment Luw’2 establishes an Impeachment Cormittee con-
sisting of twenty mermbers of the House of Representatives, which performs

the function of indictment, while an Impcachment Court of fourteen judges,

seven from eoach House of the Diet, is in charge of the decision, Impeachment
trials must be public. any person may lodge a motion of impeachment with

the Cormittes, which may also take action on its own initiatives Because

of the reluctance of the courts to apply for impeachment procedure, a sub-
sequent emendment’9 imposcd the duty on the presidents of inferior courts to
notify the Chief Justice of the Supreme Court whenever they consider that
there is a reason for removal by impeachment of a judge under their juris~
diction. Tne Chief Justice must then request the committee to institute an
indictment for removal. He is also bound to do so if he has arrived at the
same conclusion independently of such notification,

Dismissal of judges for physical or mental incompetency, as well as
disciplinary punishment in cases where no removal is deemed necessary, remain
within the prerogatives of the courts on the basis of the Law Concerning
the Status of Judges and other Court Officials.74 When a judge of the Supreme
Court or of a High Court is involved, decision is rendered by the Suprecme
Court,-in all other cases by the High Cuurt of the district, in which the
judge holds office, Disciplinary punishrent may be a reprimaned or a nonpenal
fine not exceeding 10,000 yen,

This brings to a close the enalysis of the main reforms designed to
create an independent judiciary, Thais aspect of the legislation deserved
some elaboration because the fateful question of whether the rule of law will
eventually be triumphant in Japan, as its advanced Constitution visualizes,
depends foremost upon the caliber of her judges and upon the courage, integ-
rity, and enthusiasm with which they will apply and construe the law. The
legal framework for the independence of the Jjudicial branch of the government
is certainly laid, It remains to be seen whether the Suprene Court will live
up to its hard and lofty task of being a guerdian of the new Constitution,
Tuis task requires dynamic gtrength as well as imagination. Tuere are un-
avoidable wecknesses in the system, such as the appointment power of the
Cabinet. It is, of course, too early to judge about the first Supreme Court
under the new Constitution. The period of adjustment to its own powers is
still going on and no spectacular decisions have been rendercd up to the
present times However, if we remember the slow growth of our own judicial
institutions, we camnot possibly expect miracles with regard to the tempo of
developments after all, the present group of Supreme Court judges, predomi-
nantly men of advanced age, cannot "escape history." The former judges or
administrative officials arong them must learn to overcome the deep-seated
attitude of traditional subservience to the ministerial bureaucracy and rwust
become conscious of their independent statuss This consciousness apparently
comes more easily to the former lawyers in the Court who, unburdencd by an
official past, scem to be willing to put on a fight against interference
from other branches of the government. The recent public protest of the
Supreme Court against the investigation of court decisions by the Judicial
Cormittee of the Upper House,”5 pegardless of its merit, may be considered a
promising indication that the Supreme Cuurt is determined not to surrender
the powers conferred upon it by the Coustitution. Still more important, how-
ever, will be the extent to, and the fervor with, which Japan's highest
t¥bunal will protect the constitutional rights of the people.
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2. Public Procurators

The clear-cut scparation of the public procurators from the courts,
to which they had been attached in the past, has becn the logical conse-
quence of the establishment of a judiciary no longer depsndent upon the
executive, Thneir status and organization are dealt with in the Public Pro-
curator's Office Lcu, o Thwy continue to be administrative officials of
the national governmunt under the general control and suporvision of the
wttorney General, "7 although the Public Procurator General as the chief of
all procurgtorlgl organizations ¢njoys a considerable functional independence.
Thus, in individual cases the .ttorney Generasl can control public procurators
only through the Procurator G neral.

«~: far as litigation is concerned, the public procurators are under
the rule-making power of the Supreme Court to the same extent as the defense
counsel, Their role has sssentially changed to th:t -of a party in the trial,
a fact which finds its Serolic expression in the transfer of their secats
from the place beside thes bench to ons in front of and below the court, on
an equal level with the defense. counsels
' Tie procurators' organization is made up of scparate offieces which
corrsspond to the new type of courts. The Supreme Procurator's office,
headed by the Procurator General, corresponds to the Supreme Court; the
High Procurators' offices, headed by Superintending Procurators, to thé
High Courts; the District Procurators! offices to the District Courts; and
the Local -Procurators' offices to ths Surmary Courts, y

4#8 to the functions' of the public procurator, it should be noted that
he is the sole agent of the government in charge of prosccution. Ho may
also investigate any offense and is rssponsible for the execution of criminal
Judgmynts.78 Additional tasks are entrusted .to -him by specific laws. Tius
he represents the public interest in divorce cases and suits conc: rnlng the
status of children.

48 in the caso of the judges, tho: p0551b111ty of election was cor31dered
but finally rejected for similar rcasons. The public procurators remain
appointed officials. However, hers again some check on their appointment
was decried advisable. Therefore a high-level cormittcs was “established by
an amendment to ths law’? for the purpose of advising the attorney Gensral,
either on his rvquubt or on its own initiativse, with rogerd to the.question
of whether or not a public procurator should be removed from office as un-
suitable to perform his dutios. & periodic examination of all procurators
is to be conducted by.the cormittec very three years. This "Cormittee for
the Fxenmination of Qualifications of Public Procurator’ consists of members
of both Houses of the Diect, the Procurator General, and - -representatives of
the wttorney Gcnpr 1, the Suprome Court, the bar associations and the law
schools., ; :

In addition to ‘this outside influehnce in the personnel policy, &a popu~
lar check upon the functions of the publlg procurztors has been introduced
in the form of an Inquest of Prosccusion, which might be characterized as
a 1ild beginning of a grand jury systems It investigates cases where the
procurator did not institute public action, although hé should have done so.
The findings of thé IAquust arc, however, of an advisory naturée only.8l

J« Lawyers

It was realized early that the change in the position of the Japanaese
judiciary, if it was to result in a modern administration of justice, should
ba accorpanied by an elovation of the legal profossions. I the hicrarchical
socisty of the past the lawyers did not enjoy the sane prestige as government
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officials or judges. Their influence on legislation was negligible and
their role in public life at large less significant than that of their
brethren in Vcstern countries. In the transitional phase, since the termi-
nation of the war, the lsading bar associations of -Japun made a concentra-
ted effort.to frec the lawyers from governmental supervision formerly exer=
cised by the Minister of Justice and continued by the attorney General.
Thore was general agreement on the nced for relaxation of these controls.
However, the question of whether 3he bar associations should be given comp-
lete or semi-independernce became the subject' of lengthy controversies bet-
ween the three organizations concerned. While the ittorney Gencral favored
some limited continuation of the supervisory functions of his office, the
Supreme Court held that the lawyers should be subject to its rule-making
power and control. The ber associations, on the other hand, rejected both
alternatives and strived for full autonomy of thc legal prof3551on Due to
this difference of opinions the revision of the Lawyers' Lu w82 had to be de-
layed for a long time, the occupation taking no position with regard to the
issue. Gratifyingly cnough, it was finally scttled among the Japanese on
the basis of the view of the bar association. 4t present a sweeping amend-
ment to the Lawyers' Law, drafted as a member bill by the iAttorney General's
Committee in the lower House, is .under discussion in the Diet.8% s long

as it has not been passed into law, a detailed analysis of its contents would
be premature.  Suffice it to point out here that, generally speaking, the
affairs connected with the legal profession will be left to autonomous self-
rule by the bar associations. . bar association shall be established in the
area under the jurisdiction of each District Court, and the Japan Federation
of Bar ussociations will be the netion-wide top organization with the various
bar associations as well as the individual lawyers throughout the country as
its members.,

411 bar sssociations will have broad regulatory powers waich,cover
natters such as codes of professional ethics and standards for ‘fecs. The rules
of the local bar associations are subject to approval by the Federation.

The Japan Federation of Bar ussociations kceps a naric list of lawyers.
Registration in this list is the prcrequisite for admission to the bar.
4spplication for registration rust be made through the local bar association
which the candiate wants to join. Upon recormendation of a Qualification
Examination Committee the-local bar association may refuse to forward the
request to the Fedcration for specific and legally defined reasons. Iu this
case the applicant may complain to the Foderation which, on the recommenda-
tion of its own Qualification Excmination Cormittee, either rejects the com-
plaint or directs the loczl association to forward the request. Similar
procedures are provided in case the local association wishss to have the
registration of a lawyer cancalled. In both instances the person adversely
affected by the determination of the Federation may bring actlon in the Tukyo
High Court.

40 important exception from the rule that administretive determination
is made by the Federation of Bar .ussociations is provided for with regard to
the admission and disbarment of foreign lawyers. They may be admitted to
the Japanese bar even though they do not comply with the usual professional
and educational requirement, provided they have a "proper knowledge of Jupanese
law." There is also a mode of admission to a more limited practice of law
by persons qualified as lawyers of a foreign country., If they arc not familiar
with Japanese law, they may give advice to a foreign national and on questions
reclated to foreign law. Here the Supreme Court passes on both forms of admis-
sion after having heard the‘opinion of the Fuderation. Ta- same procedurec
applies to dlsbarnent. Similar rugulatlons are containced in the existing Law-
yers' Luw which leaves the decision to the Minister of Justice (attorney General)
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the adnission. However, up to now a foreigner could be admitted to the
practice of law in Japan only if the sarc treatment was granted Japanese
nationals in his own country. By abandoning this principle of reciprocity
the drafters of the bill have established a commendable example of good
will toward international understandinge

4, Civil Law

Tns reform of the Civil Code was restricted to the Fourth and Fifth
Books of this Law, which cover thz fields of domestic relations and inheri-
tance. The other three books dealing with general logal principles, Property
Law, and Obligations have remained virtually untouched, since no irmediate need
for a revision of these basic parts existed on constitutional grounds.B4 Yot
the revision of the Civil Cude, even within this linitation, is of momentous
importance for every man and woman, since it dircctly affects human relation-
ship within the family., The Japanese thinks of himself as part of the family
rather than as individuals This attitude, based on Confucian philosophy,
has even becn projected into the political sphere where the state takes the
place of the largest family unit of supreme rank with ths Tenno (Emperor) as
tho_Eatcr fanilias, ©Such attitude has influenced thc ethies of Japanese
society in manifold ways. Respect of parents and care for relatives by blood
and narriage are certeinly commendable traits. So is thz love of one's
country. However, feoudalistic influences addcd to these positive elements the
postulate of a complete subordination of the individual to the higher unit
whether family or state,.SS Closely connected with such hicrarchical set-up was
the inferior role of women in Jupancse society, Tnc family system, integrated
in the Civil Code, was based on these principles. Tao family unit was not
the family in the Vestern sense, consisting of father, mother, and unmarried
children, but a kind of clan group, namely tho so-called "houses" The head
of the house (Koshu), usually the oldest male of the group, perhaps a grand-
father or granduncle, wielded considerable legal and econonic powers over the
other members of the house, rogardless whether he actually lived with them
or not. His consent was required whenever a member of the house wanted to
change his residence or be a peurty to marriage, divorce, or adoption. Tue
sanction for noncompliance was expulsion from the house. The economic impli-
cation of such expulsion becomes evident by the fact that the head of the
house owned most of the family property, succession to which was tied up
with succession to the headship of the house. Since he had the duty to support
needy mempers of the family, cxpulsion from the house frequently neant being
deprived of the means for a living.

Obviously, this institution was not reconcilablc with the new constitutional
principles of individual dignity and equality., Morecover, the Constitution re-
quires that marrisgc shall be based only on the rutual consent of both,sexes
and that it shall be meintained through rmtual cooperation with the cqual rights
of husband and wifec as a basis., While this new conception would have made
implementing legislation mandatory in any case, the Constitution explicitly
demands that "iith regard to choice of Spouse, property rights, inheritance,
choice of domicile, divorce, and other matters pertaining to marriage snd the
femily, laws shall be enacted from the standpoint of individual dignity and
the essential equality of the sexes,.”

Still, the occupation was extremely reluctant to take the initiative with
regard to this legislation. It was clear that the authoritative features of
the "avuse" vystem werc doomed to disappearance., But how far the system as
such could be continued in a modified form was a subtle and controversial
question, the decision of which it appeared wise to leave to the Japanesc thom-
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selvess This was one of the important instances where the occupation exer-
cised that self-restraint to which the first part of this article refers.

The problem was thoroughly discussed among the Japanesc in planning committaes,
in the press, and in public hearings of the Diect. Strangely enough, the final
decision reached was a complete abolition of the house system, Tiis outcome
Was considerably influenced by the vigorous argumentg of leading women., It
should be understood that the women arc the largest group to benefit from

such a radical change in the sphere of domestic life. ;

The revision of the Civil CodeB” implements this decision and replaces
the "nouse" by the modern small family, Succession into property now takes
placc at equal shares among descendants, rogardless of sex, and the surviving
Spousg, whether husband or wife, is entitled to legal sharsse

411 restrictions on the legel status of women as wives and mothers are
abolished, ‘This covers management of the wife's property, grounds for divorce,
parental power and custody of children. Other importent changes along the
lines of greater emphasis upon individual independence have becn integrated
With regard to marriage, guardianship, and inheritancc.88

Closcly connected with the revision of the Civil Cod. is a reform of
the old Koseki (Family Registration) system, which was based on the abolished
house system. Th= actual significance of this institution is evidenced by
the rule that all essential cvents in the lives of the people, such as birth
recognition, adoption, marriage, divorce, and death, must be registered in
order to give them legal effecct. While ‘the continuation of registration as
such was not considercd in conflict with constitutional postulates, but con-
venient and cven indispcensable under the J:panese law, the systom had to be
adjusted to the change in the basic family unit, apart from the need of an
overdue modernization and simplification. Th~ new Frinily Rogistration LawS9
serves these purposes. ;

5. Criminal Law and Procedure

The need for a modernization of the existing Codus on the basis of
a morc advanced theory of criminology had boen recognized by many Jupanese
Jurists as well as laymen for some time,90 Neverthecless, projects of an
essential revision never materialized. Now a sweeping reform of the sub-
stantive as well as procecdural elements of tho criminal law beceme imperative
in the light of the elaborate safoguards which the new Constitution provided
in its Bill of Rights for the protcction of the individual involved in the
criminal process, [Thc change in the positipn of the FEmporor, the constitu=
tional renunciation of war, and the new principle of equality of the scxos
effected important parts of the Criminal Code. Tho substancc of the revision
of this Codo as well as of tho Code of Criminal Procedure will be treated in
separate articles,

6. Habeas Corpus act

The Cunstitution provides that no person shall be deprived of diifie,
or liberty, nor any othor criminal penelty be imposed, except according

to procedure established by law. The broad scope of this provision, the
application ‘'of which is not restricted to arrest and detention within the
criminal procedure, called for the introduction of some form of roliof from
illegal restraint of personal frecdom. Ia a country  where involuntary
servitude of women and children had been almost customary, the need for pro-
tection from physical restraint was undeniablec. The Anglo-Suxon writ of
Habeas Corpus appearcd so alien to continental law that no attempt was made
by the occupation to suggest it as a model for Jupanese legislation., Thore—
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fore, the problem was thoroughly studied and discusscd among the judgés
of the Supreme Court and lawyers and members of the Dict with the result
that a member bill for a Hubeas Corpus sAct was finally submitted by the
Chairman of the judicial Cormittee of the House of Councillors on his own
initiative. When the law9l was cenacted in the sccond sossion of the
National Dict in the summer of 1948, the Supreme Cormander publicly ex-
prossed his. sutisfaction as follows: "With the provision of the privilege
of the Writ of Habeas Corpus, Japen now assumes a place among thosc people
of the world who live under positive safeguards of the sanctity of indivi-
dual life, liberty and human dignity." ik '
Uithout going into the technicalities of the law, the limited nature
of its relief should be pointed out. It applics only to illegal restraints.
Tierefore, the court cannot g0 into the merits of a detention, provided that
it has been made by the authority having legal power to do so., Wicther the
Suprem: Court’ will broaden the interpretation of illegality as covering
abuse or grossly arbitrary use of such pover remains to be sceen, Spweific
time limits are provided for speedy judicial action, In spite of its limi-
tation the remedy, in moking the courts the guardians of the personal frec-
dom of the people, should have tremcndous ideological value. Hore again
the question of whether the right of H:.beas Corpus will dovolop into a real
protection of personal liberty depends upon the spirit in which it will be
construsd by the courts,

7« _Civil Procedure

The rovision of the Code of Civil Procedurc?2 was not dirocctly
required by the new Constitution. Being of a rathoer technical nature, it
will be of little intercst to the American rcader. One of the main changes
wes aimed at a simplification of the existing appeal systcm, which permitted
four instances in fthe petty cases starting in the lowest court. Th. result
had becn unbearable delays in the procedure., 4 continuation of this slow
system was all the morc out of the question as the new Suprenc Court, con-
sisting only of fiftcen judges, had to be relieved from the burden of decide
ing on insignificant issucs, Therefore, the new Ccde provides that decisions
of the Surmery Court may be appealed from by Koso cppeal to the District
Court .and-that the parties may lodge a jokoku .ppeal against the second in-
stance decision of the District Court with the Hiph Court .which, as a rule,
decides in the last rssort. Thaus in civil procedurc the Supreme Court is
no longer the only court to hear Jokoku wuppealss However, axceptions are
made when constitutional issues are involved as well ‘as in the intercst of
uniformity of judiecial interpretation., The law authorizes :the Supreme Court
to determine by rulées when a High Court deciding on Jokoku appcal must
transfer the case to thc Supreme Court, ; B

8. adninistrative Procedurse

The Constitution establishes .the principle of judicial revicw of
Tns implemonting legislation goes far beyond opening

the way to contests in the courts on constitutional 'grounds. Wiuile the
obolished Court of asdministrative Litigation had jurisdietion only in cases
specifically: listed in the law,94 the regular courts are now authorized to
annul or alter any illegal disposition made by an administrotive office as
well as other .actions concerning public legal relations, This general clause,
which subjects the executive branch of the government to judicial control
Wtth regard to legality, might be characterized as an amazingly liberal step
toward the protection of the individual from burcaucratic encroachment.
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Already conferred upon the courts by the provisional revision of the Code

of Civil Procedure, that power was reaffirmed and finally established ‘in the
Law For Special Regulations concerning the Procedurc of administrative Li-
tigations95 which provides that, as a rule, the Code of Civil Procedure. shall
apply to such type of actions. '

There are, however, some important restrictions upon the citizen's right
to litigation, The old rule that he rust oxhaust the administrative channéls
beforc he can institute an action has bacn retained., The law requires a pre-
liminary petition,96 defined as "request for examination, objcction or any
other complaint.” Only after this petition has been rejceted by the admini-
Strative office in charge of the determination is the way open to the courts,
Tae law provides for two exceptions to this rule: (1) If the administrative
office does not decide on the petition within three months, action can
nevertheless be instituted. This prevents the office -fron obstructing li-
tigation. by delay; and (2) the court itself may dispense with the petition
if serious damage is anticipated, ~

It might be argued that the Liuw confeors excessive powers upon the
courts., However, they are only concerncd with the question of legality and
cannot decide on’'the wisdom or administrative expcdiency of the contested
acte. There is little justification for the apprehension that the Courts
may not exercise a reasonable degrcee of judicial self-restraint in the
application of the Law. Moreover, the mere existence of the peopls's right
to thallenge administrative acts on legal grounds will serve as healthy
check on the still powerful J.panese bureaucracy.

Still, ‘the danger of judicial interference with the proper functions of
the executive branch of governricnt was clearly seen in conncetion with the
injunctive power of the courts. Thercfore, the Law provides, as a rule,
that the courts cannot stop or suspend the adninistrative disposition by
an injunction when action for its invaelidation has been instituted. In— -
Junctions dre admitted only if the court considers them urgently necessary
to preverdt irreparable demage which may result from the cxecution of the dis-
position. " Even in such case injunction is excluded if the suspension of the
cxecution is against the public interest. Finally, when the Prime Minister
declares that the national interest is affected, an injunction rmst be
rescinded, For political roesons, he will make us¢ of this cxceptional
power only in cases of great nationwide importanca.

CONCLUSION

In an article of this length it was possible to give only the highlights
of the judicial and logal reforms enactoed to implement the new <Constitution.
The main objectives of this legislz tion have bgeen the independence of the
Jjudiciary and the strengthening of its prerogatives;. the promotion of fund-
amental human rights; and the proteetion of the individual from too mmch
governmental interference with his private life. The approach to.such broad
elements of legal and political philosophy affects the very structure ‘and
interrelationship of govermmental institutions as well as the position of
the individual citizen in society. Because the.law of the land reflects
that approach in all its basic enactments, the ideelogical revolution be-
hind the reforms has necessarily resulted in a fundamental change of the
Japanese legal system, In evaluating this change, the fact should be taken
into account ‘that under the prevailing circumstances the implementing legis=
lation had to be enacted in a breathteking tempo. Whilc the drafting of
important Codes took sometimes twenty years in continental countries, ‘the
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postwar revision of a great number of such Codes was carried out in Japan
within the short time from the autumn of 1946 to the summer of 1948. Yet,
the ideal method of thorough lawmaking could not have been used in a situa-
tion which called .for a swift break with the pest. Consequently, even the
normal degrec of perfection cannot be expected in this particular case.
Mistakes and omissions will certainly be discovered. However, these short-
comings can be remedied by subsequent amendmentse. 4As a matter of fact such
process of improvement is going on at present. In any case, the essential
legal groundwork for a new sociel and political order has becen laid.

The administration of justice is now going through the unavoidable
difficulties of transition from the old to the new system, Judges, public
procurators, and lawyers are daily faced with prbblems of law for the solu~-
tion of which no precedent exists. Nevertheless, the impression prevails
that their adjustment to the changes will be smoother and morc rapid than
anticipated by those who expected an almost chaotic confusion.

More important than this technical aspect of trensition, however, is
the question of whether the Constitution and the implementing law will be
applied by the courts effectively and in the right spirite . long process
of reorientation in the light of the new position of the judiciary will be
necessary to replace the analytic and formalistic judge of the past by the
creative type which the country needs. The legal profession also rust
become increasingly conscious of its mission as defender of civil libertiess
Without such transformation in the attitude of those connected with the ade
ministration of justice the legal reforms would be nothing but blueprints
in the textbooks of law,

S5till, the judges and lewyers are only instrumcntalities of society
at largee. 4above all others, the most fateful issue will be the reaction of
the people, What do the Constitution cnd the new laws mean to them? His
the new order, integrated into the reforms, become part of their lives
and conquered their hearts or do they look at them as something alien and
imposed by the occupant? Would they bc willing to fight for their new
rights if their rulers attempted to put the clock back? It is evident that
the post~occupation survival of the reforms depcnds upon the answer to
these questions. One .should beware of both too much optimism and pessim-
isms Traditional attitudes toward the government or the family and cen-
turies-old customs ere hard to changec overnight, This is particularly
true in the casc of the rural population which is less flexible than the
urban and lacks the sarie educational possibilities. On the other hand, the
danger that the reforrms will be repudiated by the bulk of the people be-
cause of their connection with the allied Occupation has been minimized
by the method of collaboration with the Jupanese who have shown themselves
amazingly responsive and cooperative. What happened was that, in this meet-
ing of two different civilizations, generally speaking, the Jupanese were
willing to adopt theme. This willingness was motivated mainly by the recog-
nition of the need for a progressive change in their legal systems, Raforns
which would have been due in any case merely materialized earlier and more
repidly under the influence of the occupation. To be sure, there are groups .
among the former ruling classes who criticize the neWw legislation as un-
Japanese, but they use this criticism merely as an argument against innovae
tions which they would have fought even more if therc had been no occupation
at all. .

Therc are indications that the people arc beginning to become increas-
ingly mindful of their constitutional rights. Particularly, women leaders
have been quick to grasp the benefits of the new order for their sex. The
labor movement, strengthened in the postwar period, can become an effective
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weapon against suppression of civil liberties, provided it avoids oxtrem-
isme Th. final outcome is tied up with the political future of Japan,

which will be influenced by unpredicatable international devslopments and
domestic econoric and social conditions. Only if the people make coure—,
ageous use of their new rights for the prevention of any authoritarian

form of government, regardless of the brand, w1ll the broad program visualiz-—
ed in the roforms be fulfillede. :
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1946, srticles 103 to 105, and the WBIILR.CONSTITUTION'OF 1919, -.rticles
167, 169, 173 and 174, ik i

' B5,, These provisional revisions werc enacted by the 92nd Session of
the last Imperial Diet, December 27, 1946 to March 31, 1947, i

. . B6s us.far as the provisiohél revision of the two procedural Codes
Wes concerned,this deadlinec had to be extended subsequently.

' 37. Tie final revision of ‘the Civil Code and the two procedural;Codes
wdas enacted in the 2rd Session of the liutional Diet, which lasted from
December 10,.1947 to July 5, 1948,

38.‘;Lagislationiconcerning the legislative and executive branches of
the government, such as the Cubinet Law, Law o, 5 of 1947, 0.G. No, 237,
Jonuary 16, 1947; the House of Councillorg, Blection Law, Law No. 11 of
1947, 0.G. 269, February 24, 1947; and thé.Imperial douse Law, Law No, 3
of 1947, 0.G. No. 237, January 16, 1947 werc adopted even before the Court
Orgenization Law, ° it ' T




39. Tiis article restricts itself to a brief analysis of the organi-
zational changes connected with the administration of justice and of the
‘revision of. the bagic legal Cudess N0 discussion is included of political,
social, and. economic reforms, such &s the Election Laws, the Local sutonomy
o Lew, the National Public Service Law; the lebor legislation, and the land
: reform. S y

40, article 76 of the CONSTITUTION OF JAPAN.

41, Law No. 67 of 1947, 0:Ga No. P12, tapril 17, 1947,

42, . Law No. 59 of 19475 0iG¢ Noy§ 311) uprll 16, 1947, as anended.

43, ut the prescnt time there exist eight HJ~h Courts, six H “h
Court Branches, forty-nine Distriect Courts, the locations of which roughly
correspond to the prefectural dlstrlcts——228 Distriet Court Branches, 49
Foriily Courts, 228 Furmily Court. Branches and 559 Sumnary Courts.

44, The Japancsb Law distinguishes between jokoku appeal, koso appeal,
and kokoku corplalnt. Jokoku is'an appeal from a judgment of an “inferior
court, usually restricted to issucs of law and comparable to the French
revision. Koso is an appeal idinvolving Both questions of fact and lew, Iun
the civil proccdure the character of this appeal as a complete trial de
novo has becn retained, while in the ¢riminal procedure it has been b051c—
ally altered. (Seo subse >quent article of R.B. uppleton, Rerorms in
Jopanese Criminal Procedure Under wilied Occupation. ) Kogoku is a com-
plaint against rullngs-}nd orders other than judgments of the inferior
courts.. To give a more precise picture of the sonewhat complicated juris-
diction, the Supreme Court as the court of last resort, has jurisdiction
over Jokoku uppeals and kokoku complaints prescribed sp001ally in codos
of procedure. The High Court is basically an appellate court. It decides
on koso appeals from judgments in the first instance rendered by District
Courts; on kokoku complaints against rulings and orders rcndered by Dist-
rict Courts, and on Jokoku apneals in civil procedurc from judgments in
the second instance rendered by District Courts or from judgments in the
first instance rvndercd by the Dunnary Courts. Only in exceptional cases
does the High Court decide aé a'court of first instance. . The Lay mentions
only.the trial of offenses related to<€ivil liur (riot, etc.)e .Tac District
Court -deeides in the ‘first instance unless the Surmary Court or High Court
has jurisdiction., I.i civil matters it also decides on koso apoeals and
kokoku complaints fron judenents rendered by the Suhrmrj Csurt. Finally,
the Summary Court is in charge of civil claims where the value of the
controversy does not exceed five thousand yen (now about fourteen dollars)
and of the trial of criminal offeérnses punishable with fine or lighter penalty
and with fine as optional penalty. Only in the case of theéft can thp'
Surmary Court 1r@ose DﬁnJl servltudu not exces 3ding three years.

45.- amendment to thoe Law for the Flection of Member of the Housc of
chrbsontdtlvns Law No, 43 of 1947, 0.G. Ixtra-5, March 31, 1947, airticle
8l . . R

46, Tiid former Supreme Court was composed of thirty-two judges.

47, « Issued ‘in the meantime by Supreme Court Rule Io, 5 of 1947, 0.G.
Ne. 478, Nuverber 11, 1947,
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article 10 of the Court Organization Law.
Ibid., srticle 18,
Ibid., article 26.
Ibid., article 35.

52« By an amendment of the Court Organization Law. See Law llo. 260
of 1948, 0,G. No, 819, December 21, 1948,

53+ These functions, based on the Law for the sdjustment of Domestic
Relations, Law Noe, 152 of 1947, 0.G. No. 507, December 6, 1947, were
initially exercised by the Court of Domestic Relations as a branch of the
Distriet Court, and have now been absorbed by the new Family Court.

54, Sce snmendment of the Juvenile Law, Luw No. 168 of 1948, 0.G.
dxtra, July 15, 1947, which provides the details of the procedure before
the Juvenile Cuurt; and . undment of the Roformstory Law, Law No, 169 of
1948, 0.G. Extra, July 15, 1948, which is designed to modernize the insti-
tutional aspect of law enforcement against juvenile offenders.

05s article 3, which however, explicitly admits "preliminary determina-
tion by executive agencies."

56. These powers arc conferred on the ncw Suprene Court by uarticles
77 and 81 of the Constitution.

57. Sec article of R.B...ppleton, footnote 44.

58s See Code of Civil Procedure, Law o, 149 of 1948, 0.G. Extra,
July 12, 1948, srticle 409~62; and Code of Criminal Procedure, Law No. 131
of 1948, 0.G. Txtra, July 10, 1948, .rticle 405.

59. 4rticle 79 of the Constitution.

60. .article 6, Par., 2, ibid., T:is mode of appointment was inserted
by a Diet amendment in order to give the Chief Justice a prestige equal
to thut of the Prime Minister, who is ulso appointed by the Fmperor,
after having been designated by the Dict,

61l. Oyabun-Kobun, feudal boss-henchman reletionship., For illustrations
sce Justin Williams, Post Wur Politics in Japen, 4 Symposium, Party Politics
in the New Japanese Diet, in POLITICAL SCIELCE RUVITW, Vol. XLII, December
6, 1948, p. 1171; and williar Costello, Democracy vs. Feudalism in Post-liar
Jepan (Tokyo, 1948), pp. 27, 29, and 85.

62. Tue C.urt Organization Law in order to guide the Cubinet in its
choice established a Coisultative Cormittee for the appointment of judges
to give suggestions regarding candidatcs to the Supreme Court. This
cormittee acted on the occasion of the first appointment of the judges.
However, due to the reluctance of the Japanesec to reject suggestions coming
from outstanding figurces of public lifc, such as the cormittec members ,
this device virtually had the effect that the power of appointment shifted
from the Cabinet, where it belonged constitutionally, to the cormittee.

« Subsequent amendment, therefore, abolished the committec.
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63, See urticle 79, Purss 2 to 4, of the Constitution.
64, Law No., 136 of 1947, 0.G. No 493, November 20, 1947,

65, It will, however, be easier than before to satisfy such interest
Since the Court Organization Law ‘(aTticle 11) .as introduced the rule for
the Supreme Court that dissenting opinions must be expressed in writing,
while hitherto, in accordance with continental practice, the decision
revealed only the opinion of the mnajority.

66. urticle 80 of the Constitution.

67.° Court Organization Law, wrticle 50.: In & subsequent amendment the
naximm age was raised to seventy years for Jjudges of the Surmary Courts
due to difficultiss of recruiting men for this low-paid category.

68, .urticles 41 through 44 of the Court Organization Liui.

69. One of the present members of the Supreme Court, Kuriyama Siaigeru,
for instance, has'had a long carser as a diplomat in Furopean countries.

70.° article 78 of the Constitution and article 48, Court Organization
Law,

71 'Ibid., Article 644

72+ Law No. 137  of 1947, 0.G. No. 493, November 20, 1947,

73+ Law No. 93 of 1948, 0.G. Extra, -July 5, 1948.

74¢ ' Law No. 127 of 1947, 0.G. No. 475, October 29, 1947. Originally
this Law-covered also court officials other than judges, such as secretaries
and clerks. In the current session of the Diet its application has been
restricted to judges, since tHe other court officials are now temporarily
subjeect to the Nutional Public Service Low (Law No. 120 of Cctober R R
0.G. No, 468), This law places the judges into the special service, which
actually ‘means their exemption from the general civil service ‘rules.

75+ " The Cormittee, on the bdsis of wrticle 62 of the Constitution,
according to which "each House may conduct investigations in ‘relation to
government and may demand the prescnce and testimony of witnesses, and the
production of records," had investigated individual cases decided by the
courts and criticized the wisdom of the decisions as well as the attitudes
of judgess The House of Councillors refuted the charges of unconstitutional
interference by referring to the principle that the Diet is the "highest

Organ of State power." (See Nipbon_?imes‘of My 21}_24, and 28,11949)
76+ Luw No, 61 of 1947, 0.G. Mo, 311, 4pril 16, 1947,

77. T, former. Ministry of Justice has been roplaced by the attorney’
General's-Qffice in connection with the reorganization of the Police (“aw
for Lstablishment of the attorney General's Office, Law No. 193 of 1947).
This change was mainly motivated by the-separation of the courts from the
executive branch of the government, which in the field of administration:
of justice left to thé Ministry of Justice only the supervisiion over the
public procurators. It was felt that .a reorganization on the central level
should emphasize the importance of such developments. This resulted in the
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abolition of the Ministry of Justice the name of which had been associated
with ill-fated experiences of the past. The mission of the newly croated
attorney General's Office has been defined in the law as that of the supreme
legal advisor to the Cabinet. In this capacity it is ‘also in charge of
drafting legislation of bills to be submitted by the Cabinet to the Dict.
Thus. the sttorney Gencral's Office has absorbed functions formerly performed.
by the Legislative Bureau of the Cubinet which also was dispensed with "in
the interest of governmental efficiency and economy." . Civil Liberties
Bureau has been established in the nt%orney General's Office, something never
heard of before in a Jupanese bureaucratic agency. .

78. His part in the Criminal Procedurc is treated in the atticle of
R.B. appleton, footnote 44, '

79, Law Nos 31' of 1948, 0.G. Extra, May 1, 1948,
80. Law No, 147 of 1948, 0.G. Ixtra, July 12, 1948.

8l. On details regarding this institution see arti¢le of R.B. appleton,
footnote 44, BT - T

82s  Law Noe, 54 of 1933,

83. (TDITOR'S IIOTE: This revision of the Lzwyer's Luw has since been
passed by the Diet.) ; :

84s The same is truc of the Commercial Cude, a partial amendment of
which is, however), under consideration at the present time.

85, Similar-doctrines with regard to the state in the Hegelian philo-
sophy, although of different historical origin, greatly influenced the
German development. {

86. 4rticle 24 of the Constitution.
87, Law No. 222 of 1947, Official Gazette 520, December 22, 1947.

88, + in elaborate analysis of the new Civil Code will follow in a sub=-
sequent articles.

89. Law No. 224 of 1947, 0.G. Ixtra, Deccmber 22, 1947.

90. Tuaus an Extraordinary Legislative Committece pointed to the defects
of the P.mal Code in 1926 and passed a resolution in favor of its revision,
In 1931 a Special Committee was cstablished, which submitted plans for such
revision to the Government. 0

91. Habeas Corpus act, Law No, 199, 0.G. No, 699, July 30, 1948..
92, Law No, 149 of 1948, 0.G. Extra, July 12, 1948,

93.. “Rule No. 5 of the Supreme Court, 0.G. No., 459, October 9, 1947,
implements this provision in detail.

94, Tnis system Was based on what the continental theory called "prin-
ciple of enuricration.! . ; :
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95. Law No. 81 of 1948, 0.G. Extra-1, July 1, 1948,

96s T.c petition, which is to be submitted to the administrative
agency specified in the law authorizing the contested act, should not be
confused with the petition in the broader Sense of article 16 of the new
Constitution. This latter provision gives every person the right of
peaceful petition for the redress of damage, for the removal of public
offiecials, for the enactment, repeal or amendment of laws, ordinances or
regulations and for other matters. It has been implemented by the Petition
Law, Law No., 13 of 1947, 0.G. No., 284, March 13, 1947, which requires that
such petition be made in writing and that it be given "sincerc considera-
tion."
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World-law,! as a subject of present juridical science, is as vet only an idea
imperfectly realized. It will probably so remain for some generations. But
who will assert that the ideal of today may not be the reality of tomorrow ?

World-law is one of the products to w hich human society has given birth.
Tt is a branch of civilization just are international economy, world-com-

and the organization of communications among different countries.
However, while these last domains have attr cted the attention of the intel-
lectual world and have been the object of scientific studies, the existence of
world-law has not yet been r¢ cognized even on the part of jurists. One
finds but very rarely scientific works on this subject ; I can cite you only
2 small but excellent pamphlet of Zitelmann entitled The Possibility of a
World-Law, 1888, the range of w hich goes no further than the question of
the unification of national laws. Quite recently I have to my great pleasure
discovered in a German encyclopedia of political science (Staatslexikon Her-
ders) an article entitled World-Law, written by Mr. Held, doubtless inspired
by Zitelmann.

From the viewpoint of the present state of human society, this branch of
science is not sufficiently developed ; it is not capable of responding to the
international juridical problems arising from the world communications and
commerce. In short, world-law is not yet recognized, regrettably, as an object
of scientific research. Nevertheless, if the problem is viewed in the light of
the considerable development of relations between countries and individuals,
one can deny neither the theoretical nor the practical importance of research
in world-law. One will then commence to allow it the honor of figuring
among the various stems of law. This science is one of those which have
a future full of promise.

After these preliminaries, I shall consider the scientific justification of

world-law and make an analy sis of it.

1y T have published on this question A Theory of World-Law, 3 vols., 19 1934 (in
Japanese).




Firstly, let us consider the foundations of law. They are composed of two
elements: the real or empirico-sociological element, and the ideal or meta-
physical element. (Here I parmit myself to ask you to note that T am not a
partisan of the dualistic Neo-Kantianism concerning the theory of the episte-
mology of law. I belong to the school of scholastic natural law. It is by it
alone that we shall be able to surmount the difficulty arising from the dual-
ism between the natural and the supernatural, sociology and metaphysics,
for it has admitted the rational element into the manifestations of human
activity.)

I shall apply myself first of all to the sociological element.

At the beginning of the XIX Century, juridical science was subjected to the
influence of the historical school of Germany represented by Savigny. He
maintains, in radical opposition to the said school of natural law, that Taw is
a product of the common consciousness of the people. We all know that the
historical school considered law as being in an analogous' relation with lan-
guage. It goes without saying that this point of view will lead us necessarily
to the negation of world-law. Next, in the latter half of the XIX Century,
the science was subjected to the influence of juridical positivism and above
all of the analytico-exegetical school, Limiting the sources of law to the
State, and concerning oneself only with code-provisions, this system never
desired to reach to the sociological foundation of law. It was entirely natural
that this pseudo-scientific tendency was energetically attacked by a new
school of reaction, the movement of “free law ” (Freirecht), the principal
mission of which was, in my opinion, simply negative: to emancipate the
science of law from the supremacy of the code, that is to say from the omni-
potence of the legislation of the State. However, this school, in spite of its
negative and Jiberal character at bottom, favored our science in two respects :
the sociological method, the metaphysical method or that of natural law,
which both, be it noted, are in no wise “free” (frei) as was claimed at the
outset.

The sociological method, starting from the recognition of law as social
rule, wants to undertake researches-in' the law of cause and effect which
actually exist between social laws and juridical norms : in this case it does not
limit the materials of the science to laws of the State. The State is nothing
other than a species among human societies : in addition to this, there are,
with their respective domains, communal, departmental, national societies,
societies between several or all the States of the world. and lastly a society
of mankind. The last two extend themselves bevond the borders of each
State and have truly a supra-national or even world-wide character. It is
the data of this kind that Mr. Georges Sczlle has studied in.the first volume
of his Traité de Droit des Gens. Today, when economic and intellectual ex-
changes are more developed than ever, there result infinitely numerous types
of international relations: in the first place, marriage and contract of sale
between two individuals of different nationalities, and besides various rela-
2
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tions of international economic collaboration, such as commercial compa-
nies of international character, international cartels; in addition, interna-
tional organizations in matters of religion, charity, science, art, and
technique ; lastly, political or economic relations between several States—
namely, the League of Nations, the International Economic Conference,
or still again the Postal Union. Those are world-wide societies. They are
thus required to be regulated by law. This regulation is realized in part by
national laws, but there are also a number of rules which are proper to each
society and entirely independent of the legislative power of States.

In sum, if on the one hand one admits law as essential to social life, if
one recognizes it as a condition sine qua non of society according to the
adage Ubi societas ibi ius; and if on the other one affirms the real existence
of world-wide societies, we are obliged logically to end in the recognition
of world-law.

Among the world-wide societies, there iS a very remarkable one. It is
nothing other than the society of world-economy (Weltwirtschaft). It is only
a score of years ago that this was studied profoundly, especially by such
German scholars as Messrs. Bernhard Harms and Sartorius von Walters-
hausen. Analytically examined, it is composed of nation=zl economies
(Volkswirtschaft) and of individual economies (Einzelwirtschaft). In other
words, we can say that the one side of world economy presents us relations
b:tween several national economies ; the other side, those between numerous
individual economies belonging to different States. In the case of the former.
I speak of relations among many national economies, and the question is to
regulate by the conventions the economic relations hetween two or several
States; I could even say that these relations are themselves but international
economy; whereas in the case of the latter, where arise above all the con-
tracts of sale between private persons of different countries, we have world-
economy in the narrow sense of the word. These different relations, having
a world-wide character, should be regulated by a world-law.

What I have just enunciated is only the observation of the material data
of world-law. T should next consider its spiritual data. If world-law truly
exists, it should have a basis common to all nations. According to the his-
torical school and the positivist tendency, above all the analytical school of
Austin, the ethnological school of Post, the economic materialism of Marx-
Engels, the idea of justice immanent in law is relative to each people, to
each race and to each class. They push the relativity of law so far as to
appropriate for themselves the words of Pascal: “Three degrees of eleva-
tion of the pole overturns all jurisprudence”. There are thenceforth no more
juridical conceptions common to the entire world. Under such a conception,
the universal regulation of world-society must become impossible. On the
contrary, humanity has the experience of that sort of society which has not
ceased to exist from ancient times to our day, although its development
varied with the era, Now the relations between nations and those between
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individuals of various nations develop themselves on the bhasis of a common
concaption of justice and on the sentiment of solidarity.

The idea that affirms the existence of common principles among the people
belonging to diverse nations, races and classes, is that of the school of nat-
ural law. It is nothing other than a series of moral and juridical principles
which undergo no change on the part of societies according to space and
time; of which the content remains always the same, because deduced from
the reason which the Creator himself gave to man. As you know, the idea
of natural Jaw never c2ased to exist. Wherever there is found a spiritual
civilization, we find it expressed and developed in the manifestations of
human wisdom, from the Greek epoch until the beginning of the last cen-
tury. We can say without exaggeration that legal philosophy and political
science have not existed beyond the compass of this idea. In the XIX Cen-
tury the school of natural law appears to have Jost its influence of former
days by reason of the predominant tendency of historical and positivist
ideas. It was a strange epoch when metaphysics had no longer any au-
thority. A deplorable eclipse in the evolution of human thought! But,
before long, ideas regained their normal course. At the beginning of our
cantury, natural law had a remarkable revival of vitality. The idea had
been already in embryo in a branch of the school of liberal law, represented
in France by Mr. Francois Gény ; it propagated itself little by little in the
world of juridical science, despite violent attacks on the part of German
Neo-Kantianism. Its value was of a practical and theoretical order. In the
first place, it not only furnished legislation with a necessary foundation, but
contributed also to the interpretation of laws and to the filling up of their
Jacunae ; in the second place, thanks to the works of Catholic jurists, above
all in France, in Belgium and in Germany, it founded on this common idea
the integral system of diverse laws and thus realized the synthesis of the
scienca of law, which until then had been divided into different branches
preserved independent by their ohjects.

[ add here that world-law is no other thing than a normal and legitimate
product of the idea of natural law.

Returning to my subject, I shall consider the present system of law in the
light of world-law and give to each branch of law its respective position.
The present system of law is erected with the law of the State as its
logical starting-point. Also it considers only the juridical relations in the
State. As regards international juridical relations and those of mankind,
the former are happily regulated by public international law, but the latter
are, as yet, regulated only by transitory and rather imperfect means. ILet
us then study each branch of the law involved in regulating international
questions. ,

If observations on world-économy are applied to world-society, the latter
is the result of two other societies. The one is the society that exists be-
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tween various States, and T may call it “international society”, and the
other is the society composed of private persons appertaining to different
States or even without any nationality; I shall call it “world-society” in
the strict sense of the word. The former has public international law as
its rules, while tbe latter is regulated by two systems of law: private
international law in the traditional sense of the word, and world-law in the
strict sense of the word, that is, uniform law.

In the first place, public international law. It has for its object the jurid-
ical relations between various States. As man is a sociable animal, it is
quite natural that he should live in community as well from the material
as from the spiritual viewpoint. Nevertheless mankind being incapable of
constituting a single community, it must be divided into numerous groups,
according to the differences of conditions—zthnological, geographic, historic
and other—whence come the political units which we call ‘“States”. Now, a
State cannot remain utterly independent in regard to others. As the indivi-
duals form 2 community by their social instincts, so the States necessarily
establish between them common life that calls for their solidarity. The law
that regalates the common life of States is called public international law,
which, in my opinion, is nothing other than a part of the world-law.

This very simple logic has not been accepted, however, up to the present,
except by such representatives of the scholastic school as Mr.LeFur. Juridical
character has been very often denied to public international law ; we find
the cause thereof in the following facts: lack of organization of international
society and the predominant theory of the absolute sovereignty of the State,
supported especially by the Hegelian school represented by Adolf Lasson.
Even if its juridical character be allowed, the will of States is to be given
as its basis: that is, the obligation imposed by this law is created by the
States themselves—such is the thought of Georg Jellinek. But, in my opinion,
the law should be above those who submit to it, and no obligation can be
derived from the will of those subjected to it ; this is really the conception
of the heteronomy of law, in opposition to the Neo-Kantian theory of the
autonomy of law. In the contrary case, the law could not maintain the
authority with which it should be clothed. As in a State the law is above
the citizens, so, in the society among various States, international law should
soar above each of the States. International law is by its very nature supra-
national, that is, world-wide, and can therefore take placz in the world-law.

According to this conception, we can claim for international law the au-
thority which should properly belong to it, but which has been wanting to it
especially since the Great War.

In the second placs, private international law. As I have indicated just
above, there exists, forming part of the world-society, a juridical community
in which private persons of various States, or even not belonging to any
State, have among them some juridical relations without the intermediacy
of the State, There we have truly a world-wide juridical society.
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The present system of law is erected with the law of the State as its
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tween various States, and I may call it “international society”, and the

other is the society composed of private persons appertaining to different
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States or even without any nationality; I shall call it “world-society” in
the strict sense of the word. The former has public international law as
its rules, while the latter is regulated by two systems of law: private
international law in the traditional sense of the word, and world-law in the
strict sense of the word, that is, uniform law.

In the first place, public international law. It has for its object the jurid-
ical relations between various States. AS man is a sociable animal, it iS
quite natural that he should live in community as well from the material
as from the spiritual viewpoint. Nevertheless mankind being incapable of
constituting a single community, it must be divided into numerous groups,
according to the differences of conditions—zthnological, geographic, historic
and other—whence come the political units which we call “States”. Now, a
State cannot remain utterly independent in regard to others. As the indivi-
duals form 2 community by their social instincts, so the States necessarily
establish between them common life that calls for their solidarity. The law
that regalates the common life of States is called public international law,
which, in my opinion, is nothing other than a part of the world-law.

This very simple logic has not been accepted, however, up to the present,
except by such representatives of the scholastic school as Mr.Le Fur. Juridical
character has been very often denied to public international law ; we find
the cause thereof in the following facts: lack of organization of international
society and the predominant theory of the absolute sovereignty of the State,
supported especially by the Hegelian school represented by Adolf Lasson.
Even if its juridical character be allowed, the will of States is to be given
as its basis: that is, the obligation imposed by this law is created by the
States themsalves—3uch is the thought of Georg Jellinek. But, in my opinion,
the law should be above those who submit to it, and no obligation can be
derived from the will of those subjected to it ; this is really the conception
of the heteronomy of law, in opposition to the Neo-Kantian theory of the
autonomy of law. In the contrary case, the law could not maintain the
authority with which it should be clothed. As in a State the law is above
the citizens, so, in the society among various States, international law should
soar above each of the States. International law is by its very nature supra-
national, that is, world-wide, and can therefore take placz in the world-law.

According to this conception, we can claim for international law the au-
thority which should properly belong to it, but which has been wanting to it
especially since the Great War.

In the second placse, private international law. As I have indicated just
above, there exists, forming part of the world-society, 2 juridical community
in which private persons of various States, or even not belonging to any
State, have among them some juridical relations without the intermediacy
of the State, There we have truly a world-wide juridical society.
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Now, what is the juridical regulation of this socicty ?  The present juridi-
cal life has for its basis the systems of national law. There are between
States few uniform juridical norms which regulate directly the ml:'li«ms
between private persons; there are, for example, the uniform laws of Ge-
neva on bills of exchange, on bills to order, and on checks, the regulations
of autonomous character among the parties concerned, such as the rules of
York and of Antwerp on general average. Very interesting efforts are at
present being made to develop this uniformity in the law of obligations, for
example between France and Tlnl\ , by the scholars of both countries, in the
front rank of whom is found Mr. Capitant. In the absence of uniformity,
we are obliged to apply the ];w,\\'s. of each State according to the principles of
private international law.

Let us illustrate the fact by an example: Suppose an Italian, “A”, who
draws up in France a contract of sale with a Japanese, “B”. According to
the principles of Japanese private international law, the capacity of “A” will
be governed by his national law, that is to say, by the Italian law; the ca-
pacity of “B”, by his national law, that is to say, by the Japanese law; while
as to the form and the effect of the contract, the French law will be applied,
unless a: law be fixed for it by the will of the parties. Private international
law points out to us the national law which applies to world-wide relations
among private persons. It is a special rule imposing on each law the ter-
ritorial limitation which results from its intrinsic nature. To my mind,
the principles of private international law are no other than the rules deter-
mining the principles of interpretation of each national law to be applied to
international relations.

According to a doctrine which has numerous supporters, above all in Ger-
many, private international law is designed to resolve conflicts of laws. It
is doubtless based upon the theory of unlimited sovereignty in space which,
from the point of view of the relativity of the positive law, can be the object
of scientific criticism. As law is not the work of sovereignty, but that of
society, private international law is not designed to be the arbiter between
two or several laws in conflict. Tt is but a method of authentic interpreta-
tion of each national law. :

Actually private international law assumes again the form of national
law ; forming part of the system of law of the State, it considers neces-
sarily the needs of each country, and on this account becomes nationalist.

Each State wishes then to give a2 more extensive application to its laws,
This tendency manifests itself in the theory of renvoi and that of public
order, and practically, on the part of judges, in the fact of appealing very
often to nut’iun:z] laws in case of doubt (in dubio, lex fori). But private in-
ternational law should be, by its very nature, unique for all the nations, sincs
it functions as t’he common canal by which each national law can be applied
in.internaional relations. Whereas, for other branches of law, their unifica-
tion comes above all from practical necessity, a unification that can be realiz-
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cd only in an imperfect manner, for private international Iaw this unification
does not derive solely from a practical necessity. it imposes itself logically
in spite of the difficulties of realization in fact, for private international law
functions as a denominator common to all national laws, without which the
latter cannot enter into relation or into conflict with others. It is thus that—
permit me this comparison—Latin is a language thanks to which one can
understand French and Italian.in spite of differences in detail. In the same
way, private international law presupposes the existence of common concepts
in the legal systems of all countries. Naturally these juridical concepts are,
in fact, very intimately linked with-some national law, but in order that
private international law may serve as common denominator, they should
not be different from each other. No doubt, the judge cannot evade the ques-
tion of qualification, that is to say, the question concerning the research of
law which decides the juridical nature of concepts in the private interna-
tional law of each country ; but this question, which has heen much discus-
csed by Messrs. Bartin and Kahn—it is concerned with a controversy between
those for whom the qualification appertains to the lex fori and those for
whom it depends upon the law declared applicable-—should, in my opinion,
change its entire aspect. It should be emancipated from any national law
whatever; it should be conceived as a problem of the interpretation of pri-
vate international law, and this is no other than world-law.

Since, therefore, private international law possesses the character of
world-law, the method of interpretation should be international, universal,
that is to say, emancipated from any national law whatever. It goes with-
out saying that this method will find its application in the cases where it
should fiH up a lacuna in private international law.

In the third place, we shall consider world-law in the strict sense, that is
to say, uniform law. Concerning the question of unification of law, we have
such excellent works as those of Saleilles, Zitelmann, Georges Colin, Peter
Klein, and recently those of Messrs. Capitant, Demogue and Lambert.

Private international law logically premises various national laws differ-
ing among themselves: To the extent to which the difference will be sup-
pressed and unification realized, to that same extent, private international
law will lose its 7aison d etre. The unifying of law brings an immense advan-
tage to the interested parties in suppressing the very complicated questions
of private international law, and in permitting them to recognize beforehand
the law by which they should be governed. Besides, if one considers the
case of bills of exchange or of the maritime law concerning general average,
assistance and salvage, the responsibility of the owner of the ship,one will rec-
ognize at once that by private international law one cannot arrive at satisfy-
ing results. I cannot, for lack of space, here indicate to you the history of
the unification movement of national laws, but it is a fact worthy of notice
that above all in the domains of the law of bills of exchange and of mari-
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time law unification has made the greatest progress.

On the other hand, the unifying tendency in the other domains of private
law has made but little progress; and still the requirements of international
life demand without doubt the unification little by little of law.

Let us go further into the question, and discuss the problem of the possibi-
lity of world-law in the sense of unified law. Can its realization be theoreti-
cally hoped for? If it can, what is the limit?

The historical school which asserts that law is, like language, the product
of the soul of the people, will therefore deny the possibility of unification of
the laws of each pzople by international conventions or by private under-
standings between the parties concaerned; or while admitting it, will deny
its utility. But the facts of the past have sufficiently evidenced that that
argument is far from being well-grounded. From the viewpoint of the
possibility of unification of law, we should, in my opinion, distinguish two
categories. The one comprises the laws which are intimately linked with
thz natural condition of a people and with its historical tradition, such as, in
the law of the constitution of the State, the part that gives its fundamental
principles furnished by history; or, in private law, the age of capacity in
view of marriage and of juristic acts, the system of family and of succes-
sion, laws concarning landed proparty. - The other comprises the laws which,
depending rather upon a social technique, are on this account more or less
indepandent of thz pzople and of its history, as for example, administrative
regulations, and the greatest part of the law of obligations, of the commercial
law, of the law of bankruptcy and of the civil and criminal procedure.
Even in constitutional law are found several institutions which can be liber-
ated from thz nation2l milizu, for example the principle of separation of
powers, parliamentary organization, the electoral law and the financial law.
The first category of rules is of a character entirely national, it does not
submit to the unifying tendency, which, on the contrary, is inherent in the
second category.

The formal side, that is to say the logical element of a juridical rule,
such as command, prohibition, right and duty, subject and object of law, or
again juristic relations, has everywhere the same constitution.

The material side, that is to say the objective content of juridical rules,
concerns the things which, like life,the human body, honor, property, marriage
and succassion, have a great importanc: for the individual and social life.
As for the object of all juridical rules, it will bz the realization of ideas of
justica and of utility in social life. But law, in giving the rules to social
life, takes account naturally of tradition and of custom, on condition that
they ba not contrary to justice, to good morals and to social utility. That
part of law which is intimately linked with these traditions and customs
assumes a national character rather strongly accentuated, so that it is very
difficult to unify, while the other part which is uniquely penetrated with the
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idea of justice and of utility, not only tends to unification, but further-
more, demands it in cartain points, according to the needs of international
life. This latter character is worthy of note in the domain of the law which
regulates commercial operations and communications, like the law of
bills of exchange, the maritime law and the police regulations concerning
tha movements of vehicles. Possessed of a technical character, they tend
to unification in the same way as the technique of radio and that of
industrial production.

I apologize here for not referring to the relations which exist between law
and technique. In my humble view, it is, in the domain of philosophy of
law, a subject entirely new but left aside even on the pzart of philosopher-
jurists, one which should be treated in a separate study. From the ideas
already expressed, I can conclude that there are two categories of juridical
rules: the one has for its immediate and direct foundation the moral obliga-
tion or, if you like, the ethical mission of mankind ; the other has its sourcs
in the practical considerations of utility. In its relation to life, the first
category presents itself before us as an end in itself, while the second is only
a means for some presupposed aim. I remember the division of human
societies or groups made by a czlebrated German sociologist, Mr. Ténnies:
the Gemeinschaft, that is to say the community which is a product of the
essantial or unconscious will, and the Gesellschaft, that is to say the associa-
tion, which is a product of the artificial or conscious will. The family, for
example, will be a community in the sensz of Mr. Tdénnies, for it derives
more from human nature and reason than from the will of individuals. A
joint-stock company or a scientific grouping will on the contrary be associa-
tions, for their existenca and their form are arbitrary creations of the will.
To this division of societies corresponds the division of juridical rules into
two categories: the rules of community and the rules of association. It is
generally impossible or very difficult to unify the former because, though
the ideas of justice and of utility may here be the same as elsewhere, the
content thereof has been so much influenced by the social milieu that it
provokes an infinity of nuances and a great complexity of elements.

Besides, in a community, order is maintained by the different norms of
religion, of morality and of custom; so that the role played by law is fairly
limited, as we may judge it to be in the case of marriage,of family,of C hurch,
and even of the State. The association is, as in the case of the joint-stock
company, ahove all a product of cold reason; being purely rational, it counts
much more on regulation by law, which is no less rational than the asso-
ciation itself. One could say that the latter is a purely juridical grouping.
By their rational character the laws of associations tend naturally toward
unification. And if society develops following Durkheim’s law of division
of labor, augmentation of associations paralleling communities or en-
croaching on the latter, one can hope that law will become more and more
susceptible to international unification,
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This leads me to the conclusion of my discussion, in which T desired (o
establish the universal character of law. As I have said previously, public
international law as well as private international law cannot exist without
juridical concepts which are objective, that is to say common to all countries.
The uniform laws develop on the same basis. But no country can yet free
itself from the old tradition of juridical nationalism: it thinks too much of
the superiority of its own law, and this without any profit. In consequence,
the essence of private international law is misapprehended, and at the same
time 2 serious blow is dealt to tha progressive realization of world-law.

But if one considers the world of law more attentively, one will find there
very few elements which could efficaciously serve for the formation of
national spirit: the law is only a feeble means to consolidate the nat’onal
conscience, which has for its nourishing elements race, language, history,
tradition and manners, religion, art. but not the law, which is purely rational.
I dare say that, to rest its amour-propre on the originality of its own law
and, in consequencz, to reject foreign laws superior to the national law is an
anachronism.

World-law is nothing other than the ancient Roman ius gentium conform-
able to the needs of the present internationzl life. It can bz said that itisa
positive realization of natural law, though it is linked with religion, as
Cicero affirms: Sed et omnes gentes et omni tempore una lex et sempiterna et
immutabilis continebit, unusque erit communis quasi magister et imperator
omnium Deus. And sti'l: Nec erit alia lex Romae, alia Athenis, alia nunc,
alia posthac; or again as Zitelmann says: “ We should think this: Over all
the nations vying with one another, an immense and profound idea of
human community should dominate; it will propagate itself and be
realized according to this pious thought, ‘are we not all brothers and sisters,
and were we not created by a sole and a same God?’”

The realization of justicz is a thing which interests not only one nation,
but all the nations of the world. Tt appears, like religion, in the domain of
civilization, for which all nations should and can collaborate. Japanese
jurists will not fail in future to participate, they also, in the establishment
and in the progress of this world-wide juridical community.
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GENERAL HEADQUARTERS

SUPREME COMMANDER FOR THE ALLIED POWERS
OFFICE OF THE SUPREME COMMANDER

Tokyo, Japan

14 lMarch 1960

Dear Kades:

iith the appointment of Dr. Tanaka as the new Chief Justice of
Japan, I have decided to send him to the United States at the head of a
seleoct delegation of Japan's senior judges briefly to observe the workings
of our American judicial systems

This delegation will be accompanied from here by Dr. Alfred
Oppler, who as you know is eminently qualified to guide it due to his broad
knowledge of our own practice and procedures and the structural details of
the new Japanese judicial system. Much of the opportunity available to this
delegation obviously will be found in the State of New York and the city of
washington, and I am hopeful that you may be able personally to assist in
bringing to the group the enlightened knowledge and practical understanding
for which the trip is intended,

Provided it is possible for you to arrange the time, I should be
most grateful if upon the arrival of the delegation in the East you would, as
my personal representative, present Justice Tanaka and his colleagues to the
Chief Justice of the United States and the members of our Supreme Court, to
the Attorney-General and other high justice officials, and to the judges,
judiocial officers and distinguished members of the Federal and State bar, and
contribute your special knowledge and wisdom to the development of a comprehen-
sive program of observation and study.

I should not ocall upon your assistance in this matter, as I know
the pressure of your private affairs must be monumental, were it not for its
great significance both to the United States and to Japan and your outstanding
devotion to the common objectives which both countries have sought under the
ocoupation, I am quite confident moreover that all Americans to whom you
present this delegation and from whom it seeks counsel and advice, recognizing
the vital public service involved, will respond in the traditional American way,.

With warm personal regard,
Most cordially,

Colonel Charles L. Kades,
o/o Hawkins, Delafield & Wood, 4
67 Wall Street, DO MaoMRTHUR.

New York 5. N.Y.




