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In October, 1946, the United States was in possession of,
and operating, the major portion of the country’s bitumi-
nous coal mines.! Terms and conditions of employment
were controlled “for the period of Government possession”
by an agreement * entered into on May 29, 1946, between
Secretary of Interior Krug, as Coal Mines Administrator,
and John L. Lewis, as President of the United Mine Work-
ers of America.! The Krug-Lewis agreement embodied

1 The United States had taken possession of the mines pursuant to
Executive Order 9728 of May 21, 1946, 11 F. R. 5593, in which the
President, after determining that labor disturbances were interrupting
the production of bituminous coal necessary for the operation of the
national economy during the transition from war to peace, directed
the Secretary of Interior to take possession of and operate the mines
and to negotiate with representatives of the miners concerning the
terms and conditions of employment.

The President’s action was taken under the Constitution, as Presi-
dent of the United States and Commander in Chief of the Army and
Navy, and by virtue of the authority conferred upon him by the War
Labor Disputes Act, 57 Stat. 163, 50 U. S. C. App. §§ 1501-1511.
Section 3 of the Act authorizes the seizure of facilities necessary
for the war effort if and when the President finds and proclaims that

strikes or other labor disturbances are interrupting the operation of
such facilities.

)

Section 3 directs that the authority under that section to take
possession of the specified facilities will terminate with the ending
of hostilities and that the authority under that section to operate
facilities seized will terminate six months after the ending of hostilities.
The President on December 31, 1946, proclaimed that hostilities were
terminated on that day. 12 F.R. 1.

2 The initial paragraph of the contract provided:

“This agreement between the Secretary of the Interior, acting as
Coal Mines Administrator under the authority of Executive Order No.
9728 (dated May 21, 1946, 11 F. R. 5593), and the United Mine
Workers of America, covers for the period of Government possession
the terms and conditions of employment in respect to all mines in
Government possession which were as of March 31, 1946, subject to
the National Bituminous Coal Wage Agreement, dated April 11,
1945.”

¢ In compliance with Executive Order No. 9728 and § 5 of the War
Labor Disputes Act, the agreement had been submitted to and ap-
proved by the National Wage Stabilization Board.
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far reachine chaneges favorable to the miners; * and, ex-

cept as amended and supplemented therein, the agree-
ment carried forward the terms and conditions of the
National Bituminous Coal Wage Agreement of April 11,
19455

On October 21, 1946, the defendant Lewis directed a let-
ter to Secretary Krug and presented issues which led
directly to the present controversy. According to the
defendant Lewis, the Krue-T ewis agreement carried for-
ward $ 15 of the National Bituminous Coal Wage Agree-
ment of April 11,1945. Under that section either party to
the contract was privileged to give ten days’ notice in
writing of a desire for a negotiating conference which the
other party was required to attend; fifteen days after the
beginning of the conference either party might give notice
in writing of the termination of the agreement, effective
five days after receipt of such notice. Asserting authority
under this clause, the defendant Lewis in his letter of
October 21 requested that a conference begin November 1
for the purpose of negotiating new arrangements concern-
ing wages, hours, practices, and other pertinent matters
appertaining to the bituminous coal industry.®

Captain N. H. Collisson, then Coal Mines Administra-
tor, answered for Secretary Krug. Any contractual basis
for requiring negotiations for revision of the Krug-Lewis

4 See\nfrafmh. 25.

5 The saving clause was in the following form:

“Except as amended and supplemented herein, this agreement
carries forward and preserves the terms and conditions contained in
all joint wage agreements effective April 1, 1941, through March 31,
1943, the supplemental acreement providing for the six (6) day
workweek, and all the various district agreements executed between
the United Mine Workers and the various Coal Associations and Coal
Companies (based upon the aforesaid basic agreement) as they existed
on March 31, 1943, and the National Bituminous Coal Wage Agree-
ment, dated April 11, 1945.”

6 The letter also eharged certain breaches of contract by the Govern-

ment and asserted significant changes in Government wage policy.
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agreement was denied.” In the opinion of the Govern-
ment, § 15 of the 1945 agreement had not been preserved
by the Krug-Lewis agreement; indeed, § 15 had been ex-
pressly nullified by the clause of the latter contract pro-
viding that the terms contained therein were to cover the
period of Government possession. Although suggesting
that any negotiations looking toward a new agreement
be carried on with the mine owners, the Government
expressed willingness to “discuss matters affecting the
operation of the mines under the terms of the Krug-Lewis
agreement.

Conferences were scheduled and began in Washington
on November 1, both the union and the Government ad-
hering to their opposing views regarding the right of either
party to terminate the contract.® At the fifth meeting,
held on November 11, the union for the first time offered
specific proposals for changes in wages and other conditions
of employment. On November 13 Secretary Krug re-
quested the union to negotiate with the mine owners.
This suggestion was rejected.” On November 15 the
union, by John L. Lewis, notified Secretary Krug that
“Fifteen days having now elapsed since the beginning of
said conference, the United Mine Workers of America,
exercising its option hereby terminates said Krug-Lewis
Agreement as of 12:00 o’clock P, M., Midnight,
Vednesday, November 20, 1946.”

Secretary Krug again notified the defendant Lewis that

he had no power under the Krug-Lewis agreement or under
the law to terminate the contract by unilateral declara-

" Captain Collisson also specifically denied breaches of contract
on the part of the Government.

® Conferences were carried on without prejudice to the claims of
either party in this respect.

?Secretary Krug and defendant Lewis met privately on November
13 and again on November 14.
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10

The President of the United States announced
his strong support of the Government’s position and re-

tion.

queésted reconsideration by the union in order to avoid a
national crisis. However, the defendant Lewis, as union
president, circulated to the mine workers copies of the
November 15 letter to Secretary Krug. This communi-
cation was for the “official information” of union
members.

The United States on November 18 filed a complaint
in the District Court for the District of Columbia against
the United Mine Workers of America and John L. Lewis,
individually and as president of the union. The suit was
brought under the Declaratory Judgment Act® and
sought judgment to the effect that the defendants had no
power unilaterally to terminate the Krug-Lewis agree-
ment. And, alleging that the November 15 notice was in
reality a strike notice, the United States, pending the final
determination of the cause, requested a temporary
restraining order and preliminary injunctive relief.

The court, immediately and without notice to the de-
fendants, issued a temporary order** restraining the

10 Secretary Krug had been advised by the Attorney General, whose
opinion had been sought, that § 15 of the 1945 agreement was no longer
in force.

1 Judicial Code, § 274d,28 U. S. C. § 400.

12 The pertinent part of the order was as follows:

“Now, Therefore, 11 1s By THE Court this 18th day of November,
1946,

“Orperep, that the defendants and each of them and their agents,
servants, employees, and attorneys, and all persons in active concert
or participation with them, be and they are hereby restrained pending
further order of this Court from permitting to continue in effect the
notice heretofore given by the defendant, John L. Lewis, to the Secre-
tary of Interior dated November 15, 1946; and from issuing or other-
wise giving publicity to any notice that or to the effect that the Krug-
Lewis Agreement has been, is, or will at some future date be termi-
nated, or that said agreement is or shall at some future date be
nugatory or void at any time during Government possession of the
bituminous coal mines; and from breaching any of their obligations
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defendants from continuing in effect the notice of Novem-
ber 15, from encouraging the mine workers to' interfere
with the operation of the mines by strike or cessation of’
work, and from taking any action which would interfere
with the court’s jurisdiction and its determination of the
case. The order by its terms was to expire at 3:00 p. m.
on November 27 unless extended for good cause shown. A
hearing on the preliminary injunction was set for 10:00
a. m. on the same date. The order and complaint were
served on the defendants on November 18.

A gradual walkout.by the miners commenced on Novem-
ber 18, and, by midnight of November 20, consistent with
the miners’ “no centract, no work” policy, a full-blown
strike was in progress. Mines furnishing the major part
of the nation’s bituminous coal production were idle.

On November 21 the United States filed a petition for
a rule to show cause why the defendants should not be
punished as and for contempt, alleging a willful violation

of the restraining order. The rule issued, setting Novem-

under said Krug-Lewis Agreement: and from coercing, instigating,
induecing, or encouraging the mine workers at the bituminous coal
mines in the Government’s possessiorn, or any of them, or any person,
to interfere by strike, slow down, walkout, cessation of work, or other-
wise, with the operation of said mines by continuing in effect the'
aforesaid notice or by issuing any notice of termination of agreement "
or through any other means or device; and from interfering with or '
obstructing the exercise by the Secretary of the Interior of his func-
tions under Executive Order 9728; and from taking any action which
would interfere with this Court’s jurisdiction or which would Impair,
obstruct, or render fruitless, the determination of this case by ~the
Court;

“AND IT IS FURTHER ORDERED that this restraining order shall
expire at 3 o’clock p. m. on November 27th, 1946, unless before such
time the order for good cause shown is extended, or unless the
defendants consent that it may be extended for a longer period ;

“AND IT IS FURTHER ORDERED that plaintiff’s motion for preliminary
injunction be set down for hearing on November 27th, 1946, at 10:00
o’clock a. m.”
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ber 25 as the return day and, if at that time the contempt
A& D
1

was not su

ficiently purged, setting November 27 as the
‘day for trial on the contempt charge.

On the return day, defendants, by counsel, informed
the court that no action had been taken c ncerning the
November 15 notice, and denied the jurisdiction of the
court to issue the restraining order and rule to show cause.
Trial on the contempt charge was thereupon ordered to
begin as scheduled on November 27. On November 26
the defendants filed a motion to discharge and vacate the
rule to show cause. Their motion challenged the juris-
diction of the court, and raised the grave question of
whether the Norris-LaGuardia Act * prohibited the grant-
ing of the temporary restraining order at the instance of
the United States.™

18 47 Stat. 70,29 U. S. C. § 101.

* The grounds offered for the motion were:

“l. The Temporary Restraining Order is void in that this case in-
volves and grows out of a labor dispute. Under the provisions of the
Norris-LaGuardia Act (47 Stat. 70). and the provisions of Section 20
of the Clayton Act (38 U. S. Stat. C. 323, 730). this Honorable Court
is without jurisdiction over the subject-matter of this cause.

“2. Equity acts only where there is no plain, adequate, and complete
remedy at law. The allegations of the Petition for the Rule purport to
show a violation of the War Labor Disputes Act—a se rious offense—
in which field there is no place for quity intervention.

“3. Observance of ¢ he strict rules of ceriminal procedure is re-
quired to establish criminal contempt. Tt is apparent that the alleged
facts set out in the unverified Petition and in the affidavit of Captain
Collisson, filed in support of the Rule, are based wholly upon hearsay,
information and belief and are not sufficient to sustain the Rule to
Show Cause.

“4. The object of the Petition for the Rule is necessarily punitive
and not compensatory. Accordingly, it being for criminal contempt,
the Petition should have heen presented as an independent proceeding
and not as supplemental to the original cause.

“5. The Temporary Restraining Order is beyond the jurisdiction of
this Honorable Court and therefore void because if contravenes the
First, Fifth, and Thirteenth Amendments to the Constitution of the
United States.”




760, 781, 782 & 811
U. S. ». UNITED MINE WORKERS.

After extending the temporary restraining order on
November 27, and after full argument on November 27
and November 29, the court, on the latter date, overruled
the motion and held that its power to issue the restraining
order in this case was not affected by either the Norris-
LaGuardia Act or the Clayton Act.”

The defendants thereupon pleaded not guilty and
waived an advisory jury. Trial on the contempt charge
proceeded. The Government presented eight witnesses,
the defen n’wm> none. At the conclusion of the trial on
December 3, the court found that Il‘(- defendants had per-
mitt -:l ‘lm November 15 notice to remain outstanding,
had encouraged the miners to interfere by a strike with
the operation of the mines and with the p"l'f«bl'lll'l]‘(‘(‘ of
governmental functions, and had interfered with the juris-
diction of the court. Both defendants were found guilty
beyond reasonable doubt of both criminal and civil con-
tempt dating from November 18. The court entered
judgment on December 4, fining the defendant L
$10,000, and the defendant union $3,500,000. On
same day a preliminary injunction, effective until a {;11;11

O‘\,‘CIQ

determination of the case, was issued in terms similar to
those of the restraining order.

On December 5 the defendants filed notices of appeal
from the judgments of conter : e judgments were

11U Cl
stayed pending

Inited States on De-

cember 6 filed a petition for certiorari in both cases.

240 (:

1) of the Judicial Code authorizes a petition
for certiorari by any party and the granting of certiorari
prior to iH«"‘H ent in the Circuit Court of Appeals.

Prompt settlement of this case being in the public interest,

we granted certiorari on December 9, and subsequently,
for similar reasons, granted petitions for certiorari filed
1

by the defendants, — U. S. . The cases were
consolidated for argument.

~aQ 890 920
) b—"; v
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Defendants’ first and principal contention is that the
restraining order and preliminary injunction were issued
in violation of the Clayton and Norris-LaGuardia Acts.
We have come to a contrary decision.

It is true that Congress decreed in § 20 of the Clayton
Act that “no such restraining order or injunction shall

]
prohibit any person or persons . . . from recommending,

advising. or persuading others A

to strike. But by the
Act itself this provision was made applicable only to cases
“between an employer and employees, or between
employers and employees, or between employees, or be-
tween persons employed and persons seeking employ-
ment. . . .”*® For reasons which will be explained at
greater length in discussing the applicability of the Nor-
ris-LaGuardia Act, we cannot construe the general term
“employer” to include the United States, where there is
no express reference to the United States and no evident
affirmative grounds for believing that Congress intended
to withhold an otherwise available remedy from the Gov-
ernment as well as from a specified class of private
persons.

Moreover, it seems never to have been suggested that
the proseription on injunctions found in the Clayton Act
Is in any respect broader than that in the Norris-
LaGuardia Act. Defendants do not suggest in their argu-
ment that it is. This Court, on the contrary, has stated
that the Norris-LaGuardia Aect “still further . . . [nar-
rowed | the circumstances under which the federal courts
could grant injunctions in labor disputes.” Conse-
quently, we would feel justified in this case to consider the
application of the Norris-LaGuardia Act alone. If it does

16 American Foundries v. Tri-City Council, 257 U. S. 184. 202
(1921) ; Duplex Printing Press Co. v. Deering, 254 U. S. 443, 470
(1921).

1 United States v. Hutcheson, 312 U. S.219, 231 (1941).
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not apply, neither does the less comprehensive proseription
of the Clayton Act; *if it does, defendant’s reliance on the
Clayton Act is unnecessary.

3y the Norris-LaGuardia Act, Congress divested the
federal courts of jurisdiction to issue injunctions in a
specified class of cases. It would probably be conceded
that the characteristics of the present case would be such
as to bring it within that class if the basic dispute
had remained one between defendants and a private
employer, and the latter had been the plaintiff below. So
much seems to be found in the express terms of §§ 4 and 13

of the Act, set out in the margin.® The specifications in

18 See also Allen Bradley Co. v. Union, 325 U. S. 797, 805 (1945) ;
United States v. Hutcheson, 312 U. S. 219, 235, 236 (1941).

19 “Spc. 4. No court of the United States shall have jurisdiction to
issue any restraining order or temporary or permanent injunction in
any case involving or growing out of any labor dispute to prohibit
any person or persons participating or interested in such dispute (as
these terms are herein defined) from doing, whether singly or in
concert, any of the following acts:

“(a) Ceasing or refusing to perform any work or to remain in any
relation of employment;

“(b) Becoming or remaining a member of any labor organization
or of any employer organization, regardless of any such undertaking
or promise as is described in section 3 of this Act;

“(c) Paying or giving to, or withholding from, any person partici-
pating or interested in such labor dispute, any strike or unemploy-
ment benefits or insurance, or other moneys or things of value;

“(d) By all lawful means aiding any person participating or inter-
ested in any labor dispute who is being proceeded against n, or is
prosecuting, any action or suit in any court of the United States or
of any State;

“(e) Giving publicity to the existence of, or the facts involved in,
any labor dispute, whether by advertising, speaking, patrolling, or
by any other method not involving fraud or violence;

“(f) Assembling peaceably to act or to organize to act in promotion
of their interests in a labor dispute;

“(g) Advising or notifying any person of an intention to do any
of the acts heretofore specified ;

“(h) Agreeing with other persons to do or not to do any of the
acts heretofore specified; and
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§ 13 are in general terms and make no express exception
for the United States. From these premises, defendants
areue that the restraining order and injunction were
forbidden by the Act and were wrongfully issued.

Even if our examination of the Act stopped here, we
could hardly assent to this conclusion. There is an old
and well-known rule that statutes which in general terms

“(1) Advising, urging, or otherwise causing or indueing without
fraud or violence the acts heretofore specified, recardless of any such
undertaking or promise as is described in section 3 of this Act.”

“Skc. 13. When used in this Act, and for the purposes of this Act—

“(a) A case shall be held to involve or to grow out of a labor dispute
when the case involves persons who are engaged in the same industry,
trade, craft, ot occupation; or have direct or indirect interests therein;
or who are employees of the same employer; or who are members of
the same or an affiliated orcanization of employers or employees;
whether such dispute is (1) between one or more employers or associ-
ations of employers and one or more employees or associations of
employees; (2) between one or more employers or associations of
employers and one or more employers or associations of employers;
or (3) between one or more employees or associations of employees
and one or more employees or associations of employees; or when the
case involves any conflicting or competing interests in a ‘labor dispute’
(as hereinafter defined) of ‘persons participating or interested’ therein
(as hereinafter defined).

“(b) A person or association shall be held to be a person partici-
pating or interested in a labor dispute if relief is sought against him
or it, and if he or it is engaged in the same industry, trade, craft, or
occupation in which such dispute occurs, or has a direct or indirect
interest therein. or is a member, officer, or agent of any association
composed in whole or in part of employers or employees engaged in
such industry, trade, eraft, or occupation.

“(c) The term ‘labor dispute’ includes any controversy concerning
terms or conditions of employment, or concerning the association or
representation of persons in negotiating, fixing, maintaining, changing,
or seeking to arrange terms or conditions of employment, regardless of
whether or not the disputants stand in the proximate relation of
employer and employee.

“(d) The term ‘court of the United States’ means any court of the
United States whose jurisdiction has been or may be conferred or
defined or limited by Act of Congress, including the courts of the Dis-
trict of Columbia.” :
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divest pre-existing rights or’ privileges will not be applied
to the sovereign without express words to that effect.® It
has been stated; in cases in which there were extraneous
and affirmative reasons for believing that the sovereign
should also be deemed subject to a restrictive statute, that
this rule was a rule of construction only.® Though that
may be true, the rule has been invoked successfully in cases
so closely similar to the present one,” and the statement of
the rule in those cases has been so explicit,” that we are
inclined to give it much weight here. Congress was not
ignorant of the rule which those cases reiterated; and,
with knowledge of that rule, Congress would not, in writ-
ing the Norris-LaGuardia Act, omit to use “clear and spe-
cific [language] to that effect” if it actually intended to
reach the Government in all cases.

But we need not place entire reliance in this exclusionary
rule.. Section 2,* which declared the public policy of the

20 Lewis, Trustee v. United States, 92 U. S. 618, 622 (1875) ; United
States v. Herron, 20 Wall. 251, 263 (1873) ; see Guarantee Co. v. Title
Guaranty Co., 224 U. S. 152, 155 (1912).

2 United States v. California, 297 U. S. 175, 186 (1936); Green v.
United States, 9 Wall. 655, 658 (1869).

22 United States v. Stevenson, 215 U. S. 190, 197 (1909); United
States'v. American Bell Telephone Co., 159 U. S. 548, 553-555 (1895) ;
Dollar Savings Bank v. United States, 19 Wall. 227, 238, 239 (1873).

210, 2
23 «r

['he most general words that can be devised (for example, any
person or persons, bodies politic or corporate) affect not him [the
sovereign| in the least, if they may tend to restrain or diminish any
of his rights or interests.” Dollar Savings Bank v. United States, 19
Wall. 227, 239 (1873). “If such prohibition is intended to reach the
Government in the use of known rights and remedies, the language
must be clear and specific to that effect.” United States v. Stevenson,
215 U. S. 190, 197 (1909).

In both these cases the question, as in the present case, was whether
the United States was divested of a certain remedy by a statute or a
rule of law which, without express reference to the United States,
made that remedy generally unavailable.

24 “Spc. 2. In the interpretation of this Act and in determining the
jurisdiction and authority of the courts of the United States, as such
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United States as a guide to the Act’s interpretation, car-
ries indications as to the scope of the Act. It predicates
the purpose of the Act on the contrast between the position
of the “individual unorganized worker” and that of the
“owners of property” who have been permitted to “organ-
ize in the corporate and other forms of ownership associa-
tion”, and on the consequent helplessness of the worker
“to exercise actual liberty of contract . . . and thereby to
obtain acceptable terms and conditions of employment.”
The purpose of the Act is said to be to contribute to the
worker’s “full freedom of association, self-organization,
and designation of representatives of his own choosing, to
negotiate the terms and conditions of his employment, and
that he shall be free from the interference, restraint, or co-
ercion of employers of labor, or their agents, in the designa-
tion of such representatives . . . for the purpose of collec-
tive bargaining. . . .” These considerations, on their face,
obviously do not apply to the Government as an em-
ployer or to relations between the Government and its
employees.

jurisdiction and authority are herein defined and limited, the public
policy of the United States is hereby declared as follows:

“Whereas under prevailing economic conditions, developed with the
aid of governmental authority for owners of property to organize in
the corporate and other forms of ownership association, the individual
unorganized worker is commonly helpless to exercise actual liberty
of contract and to protect his freedom of labor, and thereby to obtain
acceptable terms and conditions of employment, wherefore, though
he should be free to decline to associate with his fellows. it is necessary
that he have full freedom of association, self-organization, and desig-
nation of representatives of his own choosing, to negotiate the terms
and conditions of his employment, and that he shall be free from the
interference, restraint, or coercion of employers of labor, or their
agents, in the designation of such representatives or in self-oreanization
or in other concerted activities for the purpose of collective bargaining
or other mutual aid or protection; therefore, the following definitions
of, and limitations upon, the jurisdiction and authority of the courts
of the United States are hereby enacted.”
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If we examine §§ 4 and 13, on which defendants rely,
we note that they do not purport to strip completely from
the federal courts all 11\0‘11‘ pre-existing powers to issue in-
junctions, that they withdraw this power only in a speci-
fied type of case, and that this type is a case “involving or
growing out of any labor dispute.” Section 13, in the ﬁx'st
instance, declares a case to be of this type when it “in-
volves persons” or “involves any conflicting or competing
interests” in a labor dispute of “persons” who stand in any
one of several defined 0('()110;1110 relationships. And “per-
sons” must be involved on bot h sides of the case, or the
conflicting interests of “persons” on both sides of the dis-
pute. The Act does not define “persons”. In common
usage that term does not include the sovereign, and stat-
utes employing it will ordinarily not be construed to do
so0.” Congress. made express provision, R. S. §1, 1
U.S.C. § 1, for the term to extend to partnerships and cor-
porations, and in § 13 of the Act itself for it to extend to
associations. The absence of any comparable provision
extending the term to sovereign governments implies that
Congress did not desire the term to extend to them.

Th(»’-(‘ clauses in § 13 (a) and (b) spelling out the posi-
tion of “persons” relative to the employer-employee rela-
tionship affirmatively suggest that the United States, as
an employer, was not meant to be included. Those
clauses require that the case involve persons “who are
engaged in the same industry, trade, craft or occupation”
who “have direct or indirect interests therein”, who are
“employees of the same employer”, who are “members of
the same or an affiliated organization of employers or em-
ployees”, or who stand in some one of other specified posi-
tions relative to a dispute over the mnpluwr—oln} loyee
relationship. Every one of these qualificationsin § 13 (a)
and (b) we think relates to an economic role oulman y
filled by a private individual or (‘ox'pmmion, and not by a

% United States v. Cooper Gorp: 31288 . 600, 604, 1941; United
States v: Fox, 94 U. S. 315, 321 (1876).
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sovereign government. None of them is at all suggestive
of any part played by the United States in its relations
with its own employees. We think that Congress’ failure
to refer to the United States or to specify any role which
it might commonly be thought to fill is strong indication
that it did not intend that the Act should apply to situa-
tions in which United States appears as employer.

In the type of case to which the Act applies, § 7 requires
certain findings of fact as conditions precedent to the issu-
ance of injunctions even for the limited purposes recog-
nized by the Act. One such required finding is that “the
public officers charged with the duty to protect complain-
ant’s property are unable or unwilling to furnish adequate
protection.” Obviously, such finding could never be made
if the complainant were the United States, and federal
property were threatened by federal employees, as the
responsibility of protection would then rest not only on
state officers, but also on all federal civil and military
forces. TIf these failed. a federal injunction would be a
meaningless form. This provision, like those in §§ 2, 4
and 13, already discussed, indicates that the Act was not
intended to affect the relations between the United States
and its employees.

Defendants maintain that certain facts in the legislative
history of the Act so clearly indicate an intent to restrict
the Government’s use of injunctions that all the foregoing
arguments to the contrary must be rejected.

Representative Beck of Pennsylvania indicated in the
course of the House debates that he thought the Govern-
ment would be included within the prohibitions of the
Act.®® Mr. Beck was not a member of the Judiciary
Committee which reported the bill, and did not vote

for its passage. We do not accept his views as ex-

2675 Cong. Rec. 5473. An amendment by Representative Beck,
designed to save to the United States the right to intervene by injunc-
tion in private labor disputes, was defeated. 75 Cong. Rec. 5503,
5505.
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pressive of the attitude of Congress relative to the status
of the United States under the Act.

Representative Blanton of Texas introduced an amend-
ment to the bill which would have made an exception
to the provision limiting the injunctive power “where the
United States Government is the petitioner”, and this
amendment was defeated by the House.”” But the first
comment made on this amendment, after its introduec-
tion, was that of Representative LaGuardia, the House
sponsor of the bill, who opposed it, not on the ground
that such an exception should not be made, but rather
on the ground that the express exception was unneces-
sary. Mr. LaGuardia read the definition of a person
“participating or interested in a labor dispute” in § 13 (b),
referred to the provisions of § 13 (a), and then added:
“I do not see how in any possible way the United States
ean be brought in under the provisions of this bill.” When-
Mr. Blanton thereupon suggested the necessity of allow-
ing the Government to use injunctions to maintain dis-
cipline in the army and navy, Mr. LaGuardia pointed out
that these services are not “a trade, craft or occupation”.
Mr. Blanton’s only answer to Mr. LaGuardia’s opposition
was that the latter “does not know what extensions will
be made.” A vote was then taken and the amendment
defeated.® Obviously this incident does not reveal a Con-

gressional intent to legislate concerning the relationship
between the United States and its employees.

In the debates in both Houses of Congress numerous
references were made to previous instances in which the
United States had resorted to the injunctive process in
labor disputes between private employers and private em-

ployees,” where some public interest was thought to have

2175 Cong. Rec. 5503.

28 Ibid.

2 Most frequently mentioned was the Government action in con-
nection with the railway strikes of 1894 and 1922.
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become involved. These instances were offered as illus-
trations of the abuses flowing from the use of injunctions
in labor disputes and the desirability of placing a limita-
tion thereon. The frequency of these references and the
attention directed to their subject matter are compelling
circumstances. We agree that they indicate that Con-
gress, in passing the Act, did not intend to permit the
United States to continue to intervene by injunction in
purely private labor disputes.

But whether Congress so intended or not is a question
different from the one before us now. Here we are
concerned only with the Government’s right to injunc-
tive relief in a dispute with its own employees. Although
we recognize that Congress intended to withdraw such
remedy in the former situation, it does not follow that it
intended to do so in the latter. The circumstances in
which the Government sought such remedy in 1894 and
1922 were vastly different from those in which the Gov-
ernment is seeking to carry out its responsibilities by tak-
ing legal action against its own employees, and we think
that the references in question have only the most distant
and uncertain bearing on our present problem. Indeed,
when we look further into the history of the Act, we
find other events which unequivocally demonstrate
that injunctive relief was not intended to be withdrawn
in the latter situation.

When the House had before it a rule for the considera-
tion of the bill, Representative Michener, a ranking mi-
nority member of the Judiciary Committee and spokes-
man for the minority party on the Rules Committee, made
a general statement in the House concerning the subject
matter of the bill and advocating its immediate consid-
eration. In this survey he clearly stated that the Gov-
ernment’s rights with respect to its own employees would
not be affected: * :

8075 Cong. Rec. 5464.
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“Be it remembered that this bill does not attempt to
legislate concerning Government employees. I do
not’ believe that the enactment of this bill into law
will take away from the Federal Government any
richts which it has under existing law, to seek and
obtain injunctive relief where the same is necessary
for the functioning of the Government.”

In a later stage of the debate, Representative Michener
repeated this view in the following terms: *

“This deals with labor disputes between individuals,
not where the Government is involved. It is my
notion that under this bill the Government can func-
tion with an injunction, if that is necessary in order
to carry out the purpose of the Government. I
should like to see this clarified, but I want to go on
record as saying that under my interpretation of this
bill the Federal Government will not at any time be
prevented from applying for an injunction, if

one is necessary in order that the Government may
function.”

Representatives Michener and LaGuardia were mem-
bers of the Judiciary Committee which reported and rec-
ommended the bill to the House. They were the most
active spokesmen for the Committee, both in explaining
the bill and advocating its passage. No member of the
House who voted for the bill challenged their explana-
tions. At least one other member expressed a like under-
standing.”® We cannot but believe that the House ac-
cepted these authoritative representations as to the proper

3175 Cong. Ree. 5509.

% Representative Schneider, at 75 Cong. Rec. 5514, stated: “And it
has also-been pointed out that the enactment of this bill will not take
away from the Federal Government any rights which it has under
existing law to seek and obtain injunctive relief where the same is
deemed by Government officials to be necessary for the functioning
of the Government.

“In other words, a tremendous field in which thé injunction
can still be used effectively will remain after the enactment of this

bill.”
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“construction of the bill.** The Senate expressed no con-
“trary understanding,® and we must conclude that Con-
gress, in passing the Act, did not intend to withdraw
the Governmient’s existing rights to injunctive relief
against 1its own employees.

If we were to stop here, there would be little difficulty in
“accepting the decision of the District Court upon the
scope of the Act. And the cases in this Court express
consistent views concerning the types of situations to
which the Act applies.® They have gone no farther than
to follow Congressional desires by regarding as beyond
the jurisdiction of the Distriect Courts the issuance of in-
junctions sought by the United States and directed to
persons who are not employees of the United States.
None of these cases dealt with the narrow segment of the
employer-employee relationship now before us.

But regardless of the determinative guidance so offered,
defendants rely upon the opinions of several Senators
uttered in May, 1943, while debating the Senate version of
the War Labor Disputes Act.*®* The debate at that time

33 UImited States v. Wrinhtwood Da'ry Co., 315 U. S. 110, 125
(1942) ; Duplex Printing Press Co. v. Deering, 254 U. S. 444, 475
(1921). 1

3 We have been cited to no instances in which the consideration of

the Senate was directed to the specific issue of the relationship between
the United States and its own employees. The use of the injunction
by the Government was in question, but primarily in respect to those
instances in which the United States had taken action in private labor
disnutes, e. ¢.. 75 Cong. Rec. 4500, 4619, 4620. 4693. 5001, 5005.
Silence upon the status of the Government as employer is not incon-
sistent with the desires of the House to exclude from the Act those
disputes in which the United States is seeking relief against its own
employees.

% United States v. American Federation of Musicians. 318 U. S. 741

(1941). In

accord is United States v. Weirton Steel Co., 7 F. Supp. 255 (1934)
cf. Anderson v. Bigelow. 130 F. (2d) 460 (1942).

% It was upon § 3 of this Act that the President based in part the
seizure of the bituminous coal mines. See note 1, supra.

)
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centered around a substitute for the bill, S. 796, as
originally introduced.” Section 5 of the substitute, as
amended, provided, “The district courts of the United
States and the United States Courts of the Territories or
possessions shall have jurisdiction, for cause shown, but
solely upon application by the Attorney General or under
his “direction . . . to restrain violations or threatened
violations of this ‘act.”® Following the rejection of
other amendments aimed at permitting a much wider use
of injunctions and characterized as contrary to the Norris-
LaGuardia Act,” several Senators were of the opinion that
§ 5-itself would remove some of the protection given em-
ployees by that Act,* a view contrary to what we have just
determined to be the'scope of the Act as passed in 1932.
Section 5 was defeated and no injunctive provisions were
contained in the Senate bill.

We have considered these opinions, but cannot accept
them as authoritative guides to the construction of the
Norris-LaGuardia Act. They were expressed by Sena-
tors, some of whom were not members of the Senate in
1932, and none of whom was on the Senate Judiciary
Committee which reported the bill. They were ex-
pressed eleven years after the Act was passed and cannot
be accorded even the same weight-as if made by the same
individuals in the course of the' Norris-LaGuardia de-

3789 Cong. Rec. 3812. The substitute bill embodied two amend-
ments proposed by Senator.Connally on the floor of the Senate. 89
Cong. Rec. 3809.

38 Section 5 of the substitute bill originally did not limit the issu-
ance of injunctions to those sought by the Attorney General, but
Senator Wagner’s proposal to insert “but solely upon application by
the Attorney General or under his direction” was accepted. 89 Cong.
Rec. 3986.

3 A great number of the references to the Norris-LaGuardia Act
were made in connection with the proposed Taft and Reed amend-
ments. 89 Cong. Rec. 3897, 3984, 3985, 3986.

4 Senators Connally and Danahar expressed this view and other
Senators were apparently in accord. 89 Cong. Rec. 3988-9.
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bates.” Moreover, these opinions were given by indi-
viduals striving to write legislation from the floor of the
Senate and working without the benefit of hearings and
committee reports on the issues crucial to us here.® We
fail to see how the remarks of these Senators in 1943 can
serve to change the legislative intent of Congress expressed
in 1932. and we accordingly adhere to our conclusion that
the Norris-LaGuardia Act did not affect the jurisdic-
tion of the Courts to issue injunctions when sought by
the United States in a labor dispute with its own
employees.

Tt has been suggested, however, that Congress, in
passing the War Labor Disputes Act, effectively re-
stricted the theretofore existing authority of the Courts
to issue injunctions in connection with labor disnutes
in plants seized by the United States. Chief reliance
is placed upon the rejection by the Senate of §5 of the
Connally substitute bill.** But it is clear that no com-

(1942): McCarghn v. Hershey Chocolate Co., 283 U. S
(1931); Duplex Printing Press Co. v. Deering, 254 U. S. 4
(1921).

42 80 Clong. Ree. 3889, 3890, 3904-5.

4

1 Qap [Inited States v. Wriahtwnod Dary Co.. 315 q.

43 Saction 5. as we have noted before, would have permitted issuing
injunctions to restrain violations of the Act. Tt is not at all clear
that the rejection of a nroposal in this form should, in any event, be
of determinative sienificance in the case at bar. Here the United
States resorted to the District, Court for vindication of its right under
a formal contract, said to be operative “for the period of Government
possession” and mutually adopted by the parties concerned as a
satisfactory solution to a grave situation. The District Court, to
preserve existing conditions, issued a restraining order and a pre-
liminary injunction, effective until contractual rights could be ascer-
tained. True, the action of the defendant Lewis in calling a strike,
in addition to terminating the contract. suggests a violation of § 6 of
the War Labor Disputes Act. But Senate disapproval of using in-
junctions to avert the latter event does not necessarily imply a desire
to diminish the contractual rights and remedies of the United States.
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parable action transpired in the House. Indeed, pro-
posals in the House and the House substitute * for S. 796
authorized the use of injunctions in connection with
private plants not yet seized by the United States.
These admitted inroads on the Norris-LaGuardia Act
drew much comment* on the floor of the House, but
nevertheless prevailed. Seizure was also contemplated,
and criminal sanctions were made available in this situa-
tion, without specifically authorizing the use of injunec-
tions by the United States. The latter issue was not
raised, not debated and not commented upon in the
House. ' But the fact that the House version did not
provide for the issuance of injunctions to aid in the opera-
tion of seized plants is not the issue here. Rather, it is
whether the House expressed any intent to restrict the
existing authority of the courts. We find not the slight-
est suggestion to that effect in either the House substitute
bill or the debates concerning it.

Nor can the action of the conference committee be con-
strued as a Congressional proseription of issuing injunc-
tions to aid the United States in dealing with employees
in seized plants. Neither the House nor Senate version,
as these bills went to conference, in any way placed this
issue before the conferees. The conference committee
simply struck the broader provisions of the House bill
allowing injunctions to issue in private labor disputes and

had no occasion to consider the narrower question we

have before us now. The conferees, in producing the
Act in its final form, did nothing which suggests that the
Congress intended to bar injunctions sought by the Gov-
ernment to aid in the operation of seized plants. We
thus find nothing in the legislative background of the
War Labor Disputes Act which constitutes an authorita-

44 80 Cong. Rec. 5382.

15 See, for: example, 89 Cong. Rec. 5241, 5243, 5299, 5305, 5321.

5325.
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tive expression of Congress directing the courts to with-
hold from the TUnited States injunctive relief in
connection with an Act designed to strengthen the hand
of the Government in serious labor disputes.

The defendants contend, however, that workers in mines
seized by the Government are not employees of the fed-
eral Government: that in operating the mines thus seized,
the Government is not engaged in a sovereign function;
and that, consequently, the situation in this case does not
fall within the area which we have indicated as lying out-
side the scope of the Norris-LaGuardia Act. It is clear,
however, that workers in the mines sei~ed by the Govern-
ment under the authority of the War Labor Disputes Act
stand in an entirely different relationship to the federal
Government with respect to their employment from that
which existed before the sei ure was effected. That Con-
oress intended such was to be the case is apparent both
from the terms of the statute and from the legislative
deliberations preceding its enactment. Section 3 of the
War Labor Disputes Act calls for the seizure of any plant,
mine, or facility when the President finds that the opera-
tion thereof is threatened by strike or other labor dis-
turbance and that an interruption in production will un-
duly impede the war effort. Congress intended that by
virtue of Government seizure, a mine should become, for
purposes of production and operation, a Government facil-
ity in as complete a sense as if the Government held full
title and ownership.*® Consistent with that view, crimi-
nal penalties were provided for interference with the oper-

46 Thus in the legislative debates Senator Connally stated: . . .
but it does seem to me that the power and authority and sovereignty
of the Government of the United States are so comprehensive that
when we are engaged in war and a plant is not producing, we can take
it over, and that when we do take it over, it is a Government plant,
just as much as if we bad a fee simple title to it, . . .” 89 Cong.

Rec. 3811-3812. See also Id. at 3809, 3884-3885, 5722
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ation of such facilities.# Also included were procedures
for adjusting wages and conditions of employment of the
workers in such a manner as to avoid interruptions in pro-
duction.®®* The question with which we are confronted
is not whether the workers in mines under Government
seizure are “employees”’ of the federal Government for
every purpose which might be conceived,” but whether,
for the purposes of this case, the incidents of the relation-
ship existing between the Government and the workers

are those of governmental employer and employee.

47 War Labor Disputes Act, § 6, provided:

“(a) Whenever any plant, mine, or facility is in the possession
of the United States, it shall be unlawful for any person (1) to coerce,
insticate, induce, conspire with, or encourage any person, to interfere,
by lock-out, strike, slow-down, or other interruption, with the opera-
tion of such plant, mine, or facility. or (2) to aid any such lock-out,
strike. slow-down, or other interruption interfering with the operation
of such plant, mine, or facility by giving direction or guidance in the
conduct of such interruption, or by providing funds for the conduct
or direction thereof or for the payment of strike, unemployment, or
other benefits to those participating therein. No individual shall be
deemed to have violated the provisions of this section by reason only
of his having ceased work or having refused to continue to work or
to accept employment.

“(h) Any person who willfully violates any provision of this section
shall be subject to a fine of not more than $5,000, or to imprisonment
for not more than one year, or both.”

43 7d.'8'5.

49 Thus according to § 23 of the Revised Regulations for the Opera-
tion of the Coal Mines Under Government Control, issued by the Coal
Mines Administrator on July 8, 1946: “. . . nothing in these regula-
tions shall be construed as recognizing such personnel as officers and
employees of the Federal Government within the meaning of the
statutes relating to Federal employment.” And see § 16. . Section 23
also provides, however: “All personnel of the mines, both officers
and employees, shall be considered as called upon by Executive Order
No. 9728, to serve the Government of the United States. . . .”




Executive Order 9728, in pursuance of which the Gov-
ernment seized possession of the mines, authorized the
Secretary of the Interior to negotiate with the representa-
tives of the miners, and thereafter to apply to the National
Wage Stabilization Board for appropriate changes in terms
and conditions of employment for the period of govern-
mental operation. Such negotiations were undertaken
and resulted in the Krug-Lewis agreement. That agree-
ment contains many basic departures from the earlier con-
tract entered into between the mine workers and the pri-
vate operators on April 11, 1945, which, except as amended
and supplemented by the Krug-Lewis agreement, was
continued in effect for the period of Government posses-
sion. Among the terms of the Krug-Lewis agreement
were provisions for a new mine safety code. Operating
managers were directed to provide the mine employees
with the protection and benefits of Workmen’s Compensa-
tion and Occupational Disease Laws. Provision was made
for a Welfare ‘n<I Retirement Fund and a Medical and
Hospital Fund. The agreement granted substantial wage
increases and contained terms relating to vacations and
vacation pay. Included were provisions calling for
changes in equitable grievance procedures.

should be observed 11::1 the I\HW—I ewis agreement
was one solely between the Government and the union.
The private mine operators were not pm'iws to the con-
tract nor were they made parties to any of its subsequent
modifications. It should also be observed that the provi-
sions relate to matters which normally constitute the sub-

ject matter of collective bargaining between employer and
employee. Many of the provisions incorporated into the

% After the negotiation of the Krug-Lewis agreement, the changes
agreed upon therein were approved by the National Wage Sta-
bilization Act and thereafter by the President. This procedure is
provided for in § 5 of the War Labor Disputes Act.
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agreement for the period of Government operation had
theretofore been vigorously opposed by the private opera-
tors and have not subsequently received their approval.

It is descriptive of the situation to state that the Gov-
ernment, in order to maintain production and to accom-
plish the purposes of the seizure, has substituted itself for
the private employer in dealing with those matters which
formerly were the subject of collective bargaining be-
tween the union an /’. the operators. The defendants by
their conduct have given practical recognition to this fact.
The union negotiated a collective agreement with the
Government and has made use of the procedures provided
by the War Labor Disputes Act to modify its terms and
conditions. The union has -’111»‘." ntly regarded the
Krug-Lewis agreement as a sufficient contract of employ-
ment to satisfy the mine workers’ traditional demand of
a contract as a condition precedent to their work. The
defendant Lewis, in responding to a suggestion of the Sec-
retary m" the Interior that certain union demands should
be taken to the private operators with the view of making
possible the termination of (.(,)\'('-1'11111("-m possession, stated
in a letter dated November 15, 1946 : “The Government of
the United States seized 111(\ min(‘r\' and entered into a con-
tract. The mine workers do not propose to deal with
parties who have no status under the contract.” The
defendant Lewis in the same letter referred to the oper-
ators as “strangers to the Krug-Lewis Agreement” and to
the miners as the 400,000 men who now serve the Govern-
ment of the United States in the bituminous coal
mines.”

The defendants, however, point to the fact that the
private managers of the mines have been retained by the
Government in the role of operating managers with sub-
stantially \]m same functions and authority. It is true

that the regulations for the operation of the mines issued
by the Coal Mines Administrator provide for the reten-
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tion of the private managers to assist in the realization of
the objects of Government seizure and operation.” The
regulations, however, also provide for the removal of such
operating managers at the discretion of the-Coal Mines
Administrator.® Thus the Government, though utiliz-
ing the services of the private managers, has nevertheless
retained 111111 ate control.

The defendants u]~u point to the regulations which
provide that none of the earnings or liabilities resulting
from the operation of the mines, while under seizure,
are for { lw account or at the risk or expense of the Gov-
ernment ; * that the companies continue to be liable for all
Federal, State, and local taxes; * and that the mining com-
panies remain subject to suit.®® The regulations on which
defendants rely represent an attempt on the part of the
Coal Mines Administrator to define the respective powers:

S
and obligations of the Government and private operators
during the period of Government control. We do not
at this time express any opinion as to the validity of these

regulations. It is sufficient to state that, in any event,
the matters to which they refer have little persuasive
weight in determining the nature of the relation existing
between the Government and the mine workers.

We do not find convineing the contention of the defend-
ants that in seizing and operating the coal mines the Gov-
ernment was not exercising a sovereign function and that,
hence, this is not a situation which can be excluded from
the terms of the Norris-LaGuardia ‘(1 In 11(‘ Execu-
tive Order which directed the seizur the mines, the
President found a roclaimed that “the coal produced

51 Revised Regulations for the Operation of the Coal Mines under
Government C

% Regulations, §§ 16
% Regulations, §§
54 Regulations,

5 Jbiud.
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by such mines is required for the war effort and is indis-
pensable for the continued operation of the national econ-
omy during the transition from war to peace; that the war
effort will be unduly impeded or delayed by . . . inter-
ruptions [in production]; and that the exercise . . . of
the powers vested in me is necessary to insure the operation
of such mines in the interest of the war effort and to pre-
serve the national economic structure in the present emer-
gency. . . .” Under the conditions found by the President
to exist, it would f)(‘ <iiﬁi:<'lll1 to conceive of a more vital and
urgent funection of the Government than the seizure and
operation of the bituminous coal mines. We hold that
in a case such as this, where the Government has seized
ssession of the mines, or other facilities, and is
‘ and the relationship between the Govern-
ment and the workers is that of employer and employee,
the Norris-LaGuardia Act does not apply.

IT.

Although we have held that the Norris-LaGuardia Act
did not render injunctive relief hf;\'m.d the jurisdiction of
the District Court, there are alternative grounds which
support the power of the District Court to punish viola-
tions of its orders as criminal '-()I\lw'w])l.

Attention must Im directed to the situation obtaining
on November 18. The (!ux'mlu;wn:',\' complaint sought

a <l<-rll:'|':xtm'.\' judgment in respect to the right of the de-

fendants to terminate the contract l)}.‘ unilateral action.

What amounted to a strike call, effective at midnight on
November 20, had been issued by the defendant Lewis as
an “official notice”. Pending a determination of defend-
ants’ right to take this action, the Government requested a
temporary restraining order and injunctive relief. The

memorandum in support of the restraining order seriously
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urged the inapplicability of the Norris-LaGuardia Act to
the facts of this case, and the power of the District Court
to grant the ancillary relief depended in great part upon
the resolution of this jurisdictional question. In these
circumstances, the District Court unquestionably had the
power to issue a restraining order for the purpose of pre-
serving existing conditions pending a decision upon its own
jurisdiction.

The temporary restraining order was served on Novem-
ber 18. This was roughly two and one-half days before
the strike was to begin. The defendants filed no motion to
vacate the order. Rather, they ignored it, and allowed a
nationwide coal strike to become an accomplished fact.
This Court has used unequivocal language in condemning
such conduct,® and has in United States v. Shipp, 203

U. S. 563 (1906), provided protection for judicial author-
ity in situations of this kind. In that case this Court
had allowed an appeal from a denial of a writ of habeas
corpus by the Circuit Court of Tennessee. The petition
had been filed by Johnson, then confined under a sentence
of death imposed by a state court. Pending the appeal,
this Court issued an order staying all proceedings against
Johnson. However, the prisoner was taken from jail
and lynched. Shipp, the sheriff having custody of John-
son, was charged with conspiring with others for the pur-
pose of lynching Johnson, with intent to show contempt
for the order of this Court. Shipp denied the jurisdiction
of this Court to punish for contempt on the ground that
the stay order was issued pending an appeal over which

% “Tf a party can make himself a judge of the validity of orders
which have been issued, and by his own act of disobedience set them
aside, then are the courts impotent, and what the Constitution now
fittingly calls the ‘judicial power of the United States’ would be a
mere mockery.” Gompers v. Bucks Stove & Range Co., 221 U. S.
418, 450 (1911).
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this Court had no jurisdiction because the constitutional
questions alleged were frivolous and only a pretense. The
Court, through Mr. Justice Holmes, rejected the conten-
tion as to want of jurisdiction, and in ordering the
eontempt to be tried, stated:

“We regard this argument as unsound. It has been
held, it is true, that orders made by a court having no
jurisdiction to make them may be disregarded with-
out liability to process for contempt. In re Sawyer,
124 U. S. 200; Ex parte Fisk, 113 U. S. 713; Ex parte
Rowland, 104 U. S. 604. But even if the Circuit
Court had no jurisdiction to entertain Johnson’s peti-
tion, and if this court had no jurisdiction of the ap-
peal, this court. and this court alone, could decide
that such was the law. It and it alone necessarily
had jurisdiction to decide whether the case was prop-
erly before it. On that question, at least, it was its
duty to permit argument and to take the time re-
quired for such consideration as it might need. See
Mansfield, Coldwater & Lake Michigan Ry. Co. V.
Swan, 111 U. S. 379, 387. Until its judgment declin-
ing jurisdiction should be announced, it had author-
ity from the necessity of the case to make orders to
preserve the existing conditions and the subject of the
petition, just as the state court was bound to refrain
from further proceedings until the same time. Rev.
Stat. § 766; act of March 3, 1893, ¢. 226, 27 Stat. 751.
The fact that the petitioner was entitled to argue his
case shows what needs no proof, that the law con-
templates the possibility of a decision either way, and
therefore must provide for it.” 203 U. S. 573.

If this Court did not have jurisdiction to hear the appeal
in the Shipp case, its order would have had to be vacated.
But it was ruled that only the Court itself could determine
that question of law. Until it was found that the Court
had no jurisdiction, “. . . it had authority from the
necessity of the case to make orders to preserve the
existing conditions and the subject of the petition . . .”
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Application of the rule laid down in United States v.
Shipp, supra, is apparent in Carter v. United States, 135
F. 2d 858 (1943). There a district court, after making
the findings required by the Norris-LaGuardia Act, issued
a temporary restraining order. An injunction followed
after a hearing in which the court affirmatively decided
that it had jurisdiction and overruled the defendants’
objections based upon the absence of diversity and the
absence of a case arising under a statute of the United
States. These objections of the defendants prevailed on
appeal, and the injunction was set aside. Brown v. Cou-
manis, 135 F. 2d 163 (1943). But in Carter, a companion
case, violations of the temporary restraining order were
held punishable as eriminal contempt. Pending a de-
cision on a doubtful question of jurisdiction, the District
Court was held to have power to maintain the status quo
and punish violations as contempt.”

In the case before us, the Distriet Court had the power
to preserve existing conditions while it was determining 1ts
own authority to grant injunctive relief. The defend-

ants, in making their private determination of the law,
acted at their peril. Their disobedience is punishable as
eriminal contempt.

57 “Tt cannot now be broadly asserted that a judgment is alwavs a
nullity if jurisdiction of some sort or other is wanting. Tt is now held
that, except in case of plain usurpation. a court has jurisdiction to
determine its own jurisdiction, and if it be contested and on due
hearing it is upheld, the decision unreversed binds the parties as a
thine adjudeed. Tremes v. Sunshine Minina Co.. 308 U. S. 66, 60
S. Ct. 44, 84 1. Ed. 85; Sunshine Anthracite Coal Co. v. Adkins,
310 U. S. 381, 403, 60 S. Ct. 907, 84 L. BEd. 1263; Stoll v. Gottlieb,
305 U. S. 165, 59 S. Ct. 134, 83 L. Ed. 104. So in the matter of federal
jurisdiction, which is often a close question, the federal court may
either have to determine the facts, as in contested citizenship, or the
law. as whether the case alleged arises under a law of the United

States.”




759, 760, 781, 782 & 811
32 U. S. v. UNITED MINE WORKERS.

Although a different result would follow were the ques-
tion of jurisdiction frivolous and not substantial, such
contention would be idle here. The applicability of the
Norris-LaGuardia Act to the United States in a case such
as this had not previously received judicial consideration,
and both the language of the Act and its legislative history
indicated the substantial nature of the problem with which
the District Court was faced.

Proceeding further, we find impressive authority for the
proposition that an order issued by a court with jurisdie-
tion over the subject matter and person must be obeyed
by the parties until it is reversed by orderly and proper
proceedings.”® This is true without regard even for the
constitutionality of the Act under which the order is is-
sued. In Howat v. Kansas, 258 U. S. 181, 189-90 (1922
this Court said:

“An injunction duly issuing out of a court of general
jurisdiction with equity powers upon pleadings prop-
erly invoking its action, and served upon persons
made parties therein and within the jurisdiction, must
be obeyed by them however erroneous the action of
the court may be, even if the error be in the assump-
tion of the validity of a seeming but void law going
to the merits of the case. Tt is for the court of first
instance to determine the question of the validity
of the law, and until its decision is reversed for error
by orderly review, either by itself or by a higher court,
its orders based on its decision are to be respected,
and disobedience of them is contempt of its lawful
authority, to be punished.” ®

% Howat v. Kansas, 258 U. 8. 181 (1922) ; Russell v. United States,
86 F. 2d 389 (1936); Locke v. United States. 75 F. 2d 157 (1935) ;
O’Hearne v. United States, 66 F. 2d 933 (1933): Schwartz v. United
States, 217 F. 866 (1914) ; Brougham v. Oceanic Steam Navigation
Co., 205 F. 857 (1913); Blake v. Nesbet, 144 F. 279 (1905) ; sce Ale-
mite Mfg. Corp. v. Staff, 42 F. 2d 832, 833 (1930).

% See Alemite Mfg. Corp. v. Staff, 42 F. 2d 832, 833 (1930).
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Violations of an order are punishable as eriminal contempt
even though the order is set aside on appeal, Worden v.
Searls, 121 U. S. 14 (1887),% or though the basic action has
become moot. Gompers v. Bucks Stove & Range Co.,
221 U.S.418 (1911).

We insist upon the same duty of obedience where, as
here, the subject matter of the suit, as well as the parties,
was properly before the court; where the elements of fed-
eral jurisdiction were clearly shown ; and where the author-
ity of the court of first instance to issue an order ancillary
to the main suit depended upon a statute, the scope and ap-
plicability of which were subject to substantial doubt.
The District Court on November 29 affirmatively decided
that the Norris-LaGuardia Act was of no force in this
case and that injunctive relief was therefore authorized.
Orders outstanding or issued after that date were to be
obeyed until they expired or were set aside by appropriate
proceedings, appellate or otherwise. Convictions for
criminal contempt intervening before that time may
stand.

It does not follow, of course, that simply because a de-
fendant may be punished for eriminal contempt for dis-
obedience of an order later set aside on appeal, that the
plaintiff in the action may profit by way of a fine imposed
in a simultaneous proceeding for civil contempt based
upon a violation of the same order. The right to reme-
dial relief falls with an injunction which events prove

was erroneously issued, Worden v. Searls, supra at 25, 26;
Salvage Process Corp. v. Aeme Tank Cleaning Process
Corp., 86 F. 2d 727 (1936) ; S. Anargyros v. Anargyros &
Co., 191 F. 208 (1911); ®* and a fortiori when the injunec-

80 See Salvaae Process Corp. v. Acme Tank Cleaning Process Corp.,
86 F. 2d 727 (1936).

61 See Leman v. Krentler-Arnold Co., 284 U. S. 448, 453 (1932);
Bessette v. W. B. Conkey Co., 194 U. S. 324, 329 (1904) ; McCann v.




759, 760, 781, 782 & 811
34 U. S. v. UNITED MINE WORKERS.

tion or restraining order was beyond the jurisdiction of
the court. Nor does the reason underlying United States
v. Shipp, supra, compel a different result. If the Norris-
LaGuardia Act were applicable in this case, the conviction
for civil contempt would be reversed in its entirety.
Assuming, then, that the Norris-LaGuardia Act ap-
plied to this case and prohibited injunctive relief at the
request of the United States, we would set aside the pre-
liminary injunction of December 4 and the judgment for
civil contempt; but we would, subject to any infirmities in
the contempt proceedings or in the fines imposed, affirm
the judgments for criminal contempt as validly punishing
violations of an order then outstanding and unreversed.

III.

The defendants have pressed upon us the procedural
aspects of their trial and allege error so prejudicial as to
require reversal of the judgments for eivil and criminal
contempt. But we have not been persuaded.

The question is whether the proceedings will support
judgments for both eriminal and civil contempt; and our
attention is directed to Rule 42 (b) of the Rules of Crim-
inal Procedure.”” The rule requires criminal contempt

New York Stock Exchange, 80 F. 2d 211, 214 (1935). TIn accord
in the case of settlement is Gompers v. Bucks Stove & Range Co.,

221 U. S. 418, 451-2 (1911): “. . . when the main cause was termi-
nated . . . between the parties, the complainant did not require and
was not entitled to any compensation or relief of any other
character.”

218 U. S. C. A. following § 687. Rule 42 (b) regulates various
aspects of a proceeding for criminal contempt where the contempt
is not committed in the actual presence of the court:

“DisposirioN UpoN Norrce AND HEARING. A criminal contempt
except as provided in subdivision (a) of this rule shall be prosecuted
on notice. The notice shall state the time and place of hearing, allow-
ing a reasonable time for the preparation of the defense, and shall
state the essential facts constituting the criminal contempt charged
and describe it as such. The notice shall be given orally by the judge
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to be prosecuted on notice stating the essential facts con-
stituting the contempt charged. In thisrespect, there was
compliance wi‘h the rule here. Notice was given by a rule
to show cause served upon defendants together with the
Government’s petition and supporting affidavit. The
pleadings rested only upon information and belief, but
Rule 42 (b) was not designed to cast doubt upon the pro-
priety of instituting eriminal contempt proceedings in this
manner.” The petition itself charged a violation of the
outstanding restraining order, and the affidavit alleged in
detail a failure to withdraw the notice of November 15,
the cessation of work in the mines, and the consequent
interference with governmental functions and the juris-
diction of the court. The defendants were fairly and
completely apprised of the events and conduct constituting
the contempt charged.

However, Rule 42 (b) requires that the notice issuing
to the defendants describe the eriminal contempt charged
as such. The defendants urge a failure to comply with
this rule. The petition alleged a willful violation of the re-
straining order, and both the petition and the rule to show
cause inquired as to why the defendants should not be
“punished as and for a contempt” of court. But nowhere

in open court in the presence of the defendant or, on application of
the United States attorney or of an attorney appointed by the court
for that purpose, by an order to show cause or an order of arrest.
The defendant is entitled to a trial by jury in any case in which an
act of Congress so provides. He is entitled to admission to bail as
provided in these rules. If the contempt charged involves disrespect
to or criticism of a judge, that judge is disqualified from presiding
at the trial or hearing except with the defendant’s consent. Upon a

verdict or finding of guilt the court shall enter an order fixing the
punishment.”
63 Conley v. United States, 59 F. 2d 929 (1932): K¢ 7"'7/ V. (‘)//./I’/]

States, 250 F. 947 (1918): see National Labor Relations Board v.
]

Arcade-Sunshine Co., 122 F. 2d 964, 965 (1941).
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was the contempt described as eriminal as required by the
rule.

Nevertheless, the defendants were quite aware that a
criminal contempt was charged.* In their motion to dis-
charge and vacate the rule to show cause, the contempt
charged was referred to as eriminal.®® And in argument on
the motion the defendants stated and were expressly in-
formed that a eriminal contempt was to be tried. = Yet it is
now urged that the omission of the words “criminal con-
tempt” from the petition and rule to show cause was preju-
dicial error. Rule 42 (b) requires no such rigorous appli-
cation, for it was designed to-insure a realization by
contemnors that a prosecution for criminal contempt is
contemplated.”® Its purpose was sufficiently fulfilled here,
for this failure to observe the rule in all respects has not
resulted in substantial prejudice to the defendants.

Not only were the defendants fully informed that
a criminal contempt was charged, but we think they
enjoyed during the trial itself all the enhanced pro-

¢ It could be well argued that the use of the word “punished” in
the petition and rule to show cause was in itself adequate notice,

for “punishment” has been said to be the magic word indicatine a
proceeding in criminal, rather than civil, contempt. Moskovitz, Con-
tempt of Injunctions, Civil and Criminal, 43 Col. L. Rev. 780, 789—
90 (1943). But “punishment” as used in contempt cases is ambigu-
ous. “It is not the fact of punishment, but rather its character and
purpose . . .” Gompers v. Bucks Stove & Range Co., 221 U. S. 418,
441 (1911).

Noteworthy also is the allegation in the affidavit that the defend-
ants’ violation of the restraining order had “interfered with this
Court’s jurisdiction.” And the charge in the petition of “willfully

. and deliberately” disobeying the restraining order indicates an
intention to prosecute criminal contempt.

% See point 4, note 14, supra. The points and authorities in sup-
port of the motion used similar language.

¢ The rule in this respect follows the suggestion made in McCann
v. New York Stock Exchange, 80 F. 2d 211, 214-215 (1935). Notes
to the Rules of Criminal Procedure, Advisory Committee, March,
1945, p. 34.
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teetions accorded defendants in eriminal contempt pro-
ceedings.”” We need not treat these at length, for
defendants, in this respect, urge only their right to a jury
trial as provided in § 11 of the Norris-LaGuardia Act. But
§ 11 is not operative here, for it applies only to cases “aris-
ing under this Act”.*® and we have already held that the
restriction upon injunctions imposed by the Act do not
govern this case.” The defendants, we think, were
properly tried by the court without a jury.

If the defendants were thus accorded all the rights
and privileges owing to defendants in ecriminal contempt
cases, they are put in no better position to complain
because their trial included a proceeding in civil contempt
and was carried on in the main equity suit. Common
sense would recognize that conduct can amount to both
civil and eriminal contempt. The same acts may justify

a court in resorting to coercive and to punitive
measures.”” Disposing of both aspects of the contempt in
a single proceeding would seem at least a convenient
practice. Litigation in patent cases has frequently fol-

7 Cooke v. United States, 267 U. S. 517, 537 (1925) ; see Michaelson
v. United States, 266 U. S. 42, 66-67 (1924).

% Section 11 provides in part: “In all cases arising under this Act
in which a person shall be charged with contempt in a court of the
United States (as herein defined), the accused shall enjoy the right
to a speedy and public trial by an impartial jury of the State and
district wherein the contempt shall have been committed . . .”

8 We believe, and the Government admits, that the defendants
would have been entitled to a jury trial if § 11 applied to the instant
contempt proceeding and if this case arose under the Norris-LaGuardia
Act.

" “Tt may not be always easy to classify a particular act as belonging
to either one of these two classes. Tt may partake of the character-
istics of both.” Bessette v. W. B. Conkey Co., 194 U. S. 324, 329
(1904). See Lamb v. Cramer, 285 U. S. 217, 221 (1932) ; Merchants
Stock & Grain Co. v. Board of Trade of Chicago, 201 F. 20, 24
(1912).
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lowed this course,” and the same method can be noted in
other situations in both federal and state courts.”
Rule 42 (b), while demanding fair notice and recog-
nition of the criminal aspects of the case, contains
nothing precluding a simultaneous disposition of the reme-
dial aspects of the contempt tried. Even if it be the better
practice to try criminal contempt alone and so avoid
obscuring the defendant’s privileges in any manner, a

mingling of civil and eriminal contempt proceedings must
nevertheless be shown to result in substantial prejudice
before a reversal will be required.® That the contempt

™ “In patent cases it has been usual to embrace in one proceeding
the public and private remedy—to punish the defendant if found
worthy of punishment, and, at the same time, or as an alternative,
to assess damages and costs for the benefit of the plaintiff . . .”
Hendryz-v. Fitzpatrick, 19 F. 810, 813 (1884). Examples of this
procedure appear in Union Tool Co. v. Wilson, 259 U. S. 107 (1922) ;
Matter of Christensen Engineering Co., 194 U. S. 458 (1904) : Wilson
v. Byron Jackson Co., 93 F. 2d 577 (1937); Kreplik v. Couch Patents
Co., 190 F. 565 (1911).

™ Farmers Nat'l Bank v. Wilkinson, 266 U. S. 503 (1925): In re
Swan, Petitioner, 150 U. S. 637 (1893); In re Ayers, 123 U. S. 443
(1887) ; Merchants Stock & Grain Co. v. Board of Trade of Chicago,
201 F. 20 (1912). See Phillips Sheet & Tin Plate Co. v. Amalga-
mated Ass'n. of Iron & Tin Workers, 208 F. 335, 340 (1913). In-
stances in the state courts include Carey v. District Court of Jasper
County, 226 Towa 717, 285 N. W. 236 (1939): Holloway v. Peoples
Water Co., 100 Kans. 414, 167 P. 265 (1917) : Grand Lodge, K. P. of
New Jersey v. Jansen, 62 N. J. Eq. 737, 48 Atl. 526 (1901).

™ We are not impressed with defendants’ attack on the pleadings as
insufficient to support a judgment for civil contempt. The petition,
affidavit, and rule to show cause did not expressly mention civil con-
tempt or remedial relief, but the affidavit contained allegations of
interference with the operation of the mines and with governmental
functions. These claims do not negative remedial or coercive relief.
More significantly, the affidavit charged disobedience of the restraining
order by failing to withdraw the notice of Nov. 15. We will not
assume that the defendants were not instantly aware that a usual
remedy in such a situation is to impose coercive sanctions until the
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proceeding carried the number and name of the equity
suit ™ does not alter this conclusion, especially where, as
here, the United States would have been the complaining
party in whatever suit the contempt was tried. In so far
“as the criminal nature of the double proceeding domi-
nates ® and in so far as the defendants’ rights in the
criminal trial are not diluted by the mixing of civil with
criminal econtempt, to that extent is prejudice avoided.™
Here, as we have indicated, all rights and privileges of
the defendants were fully respected, and there has been
no showing of substantial prejudice flowing from the
formal peculiarities of defendants’ trial.

act is performéd. This is a function of civil contempt. Lamb v.
Cramer. 225 U. S 217. 221 (1932): Michaelson v. United States. 266
U. S. 42, 66 (1924) ; Gompers v. Bucks Stove & Range Co., 221 U. S.
418, 449 (1911). Furthermore, defendants’ counsel, in argument
on the motion to vacate, remarked that the United States was pro-
ceeding upon the theory of civil contempt, and attempted only to
demonstrate the inability of the United States to seek this relief. And
when the Government’s suggestions for fines were before the Court,
defendants’ counsel argued the excessiveness of the fines for either
civil or eriminal contempt.

™ Criminal contempt was apparently tried out in the equity suit

in the patent cases in Note 71) supra. And this was the practice fol-
lowed in Matter of Christensen Engineering Co., 194 U. S. 458 (1904) ;
Bessette v. W. B. Conkey Co., 194 U. S. 324 (1904) : New Orleans v.
Steamship Co., 20 Wall. 387 (1874). Tn none of these cases in this

Court, however, has there been an affirmative discussion of the pro-

priety of proceeding in this manner. Compare Gompers v. Bucks
Stove & Range Co., 221 U. S. 418, 445 (1911) ; United States v. Bitt-
ner, 11 F. 2d 93, 95 (1926), with Nye v. United States, 313 U. S. 33,
42 (1941).

5 Cf. Nye v. United States, 313 U. S. 33, 42 (1941) ; Union Tool Co.
v. Wilson, 259 U. 8. 107, 110 (1922) ; In re Merchants Stock & Grain
Co., Petitioner, 223 U. S. 639, 642 (1911); Matter of Christensen
Engineering Co., 194 U. S. 458, 461 (1904).

% In Federal Trade Commission v. A. McLean & Son, 94 F. 2d
802 (1938), it could not be said that the criminal element had been
dominant and clear from the very outset of the case. The same is
true of Norstrom v. Wahl, 41 F. 2d 910 (1930).
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Lastly, the defendants have assigned as error and
argued in their brief that the District Court improperly
extended the restraining order on November 27 for another
ten days. There was then in progress argument on de-
fendants’ motion to vacate the rule to show cause. a part
of the contempt proceedings. In the circumstances of
this case, we think there was good cause shown for
extending the order.”

10V

Apart from their contentions concerning the formal
aspects of the proceedings below, defendants insist upon
the inability of the United States to secure relief by way
of civil contempt in this case, and would limit the right
to proceed by civil contempt to situations in which the
United States is enforcing a statute expressly allowing
resort to the courts for enforcement of statutory orders.
McCrone v. United States, 307 U. S. 61 (1939), however,
rests upon no such narrow ground, for the Court there
said that “Article 3, § 2, of the Constitution. expressly con-
templates the United States as.a party to eivil proceedings
by extending the jurisdiction of the federal judiciary ‘to
Controversies to which the United States shall be a
party.”” Id.at63. The United States was fully entitled
to bring the present suit and to benefit from orders en-
tered in its behalf.® We will not reduce the practical

8

Rule 65 (b) of the Federal Rules of Civil Procedure provides
that a temporary restraining order should expire according to its

terms “unless within the time so fixed the order, for cood cause shown,
is extended for a like period . . .” There beine sufficient cause for
the extension, there is no conflict with the subsequent clause of Rule
65 (b) requiring that “the motion for a preliminary injunction
shall be set down for hearing at the earliest possible time and
takes precedence of all matters except older matters of the same
character . . .

® Section 24 of the Judicial Code, 28 U. S. C. § 41, extends the juris-
diction of the District Courts to “all suits of a civil nature, at common
law or in equity, brought by the United States . . .
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value of the relief granted by limiting the United States,
when the orders have been disobeyed, to a proceeding in
criminal contempt, and by denying to the Government the
civil remedies enjoyed by other litigants, including
the opportunity to demonstrate that disobedience has
occasioned loss.™

V.

Tt is urged that, in any event, the amount of the fine of
$10,000 imposed on the defendant Lewis and of the fine of
$3.,500,000 imposed on the defendant Union were arbitrary,
excessive, and in no way related to the evidence adduced at
the hearing.

Sentences for criminal contempt are punitive in their
nature and are imposed for the purpose of vindicating the
authority of the court. Gompers v. Bucks Stove & Range
Co., supra at 441. The interests of orderly government
demand that respect and compliance be given to orders
issued by courts possessed of jurisdiction of persons and
subject matter. One who defies the public authority and
willfully refuzes his obedience, does so at his peril. In
imposing a fine for criminal contempt, the trial judge may
properly take into consideration the extent of the willful
and deliberate defiance of the court’s order, the seriousness
of the consequences of the contumacious behavior, the
necessity of effectively terminating the defendant’s defi-
ance as required by the public interest, and the importance
of deterring such acts in the future. Because of the nature
of these standards, great reliance must be placed upon the
discretion of the trial judge.

The trial court properly found the defendants guilty
of eriminal contempt. Such contempt had continued for

®The Court in the McCrone case affirmed 100 F. 2d 322 and
noted, 307 U. S. 61, 63, note 4, the conflict with Federal Trade Com-

mission V. A. McClean & Son, 94 F. 2d 802, 804 (1938), upon which
defendants now rely.
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15 days from the issuance of the restraining order until the
finding of guilty. Its willfulness had not been qualified by
any concurrent attempt on defendants’ part to challenge
the order by motion to vacate or other appropriate pro-
cedures. Immediately following the finding of guilty, de-
fendant Lewis stated openly in court that defendants
would adhere to their policy of defiance. This policy, as
the evidence showed, was the germ center of an economic
paralysis which was rapidly extending itself from the bi-
tuminous coal mines into practically every other major
industry of the United States. It was an attempt to repu-
diate and override the instrument of lawful government
in the very situation in which governmental action was
indispensable.

The trial court also properly found the defendants
guilty of civil contempt. Judicial sanctions in eivil con-
tempt proceedings may, in a proper case, be employed for
either or both of two purposes: to coerce the defendant
into compliance with the court’s order, and to compensate
the complainant for losses sustained. Gompers v. Bucks
Stove & Range Co., supra, at 448, 449. Where compen-
sation is intended, a fine is imposed, payable to the com-
plainant. Such fine must of course be based unon
evidence of complainant’s actual loss, and his right, as
a civil liticant, to the compensatory fine is dependent
upon the outcome of the basic controversy.®

But where the purpose is to make the defendant com-
ply, the court’s discretion is otherwise exercised. It must
then consider the character and magnitude of the harm

80 Leman v. Krentler-Arnold Co., 284 U. S. 448, 455-456 (1932);
Gompers v. Bucks Stove & Range Co., 221 U. S. 418, 443-444 (1911) ;
Parker v. United States, 126 F. 2d 370, 380 (1942); Judelshon v.
Black, 64 F. 2d 116 (1933); Norstrom v. Wahl, 41 F. 2d 910, 914
(1930).

81 See
!
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threatened by continued contumacy, and the probable
effectiveness of any suggested sanction in bringing about
the result desired.®

Tt is a corollarv of the above vrinciples that a court
which has returned a convietion for contempt must, in
fixing the amount of a fine to be imnosed as a punishment
or as a means of seeuring future compliance, consider the
amount of defendant’s financial resources and the conse-
auent seriousness of the burden to that particular
defendant.

Tn the licht of these nrinecinles, we think the record
clearly warrants a fine of $10.000 against defendant Lewis
for criminal contemnt. A majority of the Court, how-
ever. does not think that it warrants the uncondi-
tional imposition of a fine of $3.500.000 against the
defendant union. A majority feels that, if the court
below had assessed a fine of $700.000 against the defend-
ant union. this. under the circumstances, would not be
excessive as punishment for the eriminal contempt there-
tofore committed: and feels that. in order to coerce the
defendant union into a future comnliance with the court’s
order. it would have been effective to make the other
%2.200.000 of the fine conditional on the defendant’s
failure to purge itself within a reasonable time. Accord-
ingly, the judgment against the defendant union is held
to be excessive. It will be modified so as to recuire the
defendant union to pav a fine of $700.000, and further,
to pay an additional fine of $2,800,000 unless the defend-
ant union. within five davs after the issuance of the
mandate herein, shows that it has fully complied with
the temmnorary restraining order issued November 18,

1946, and the nreliminary injunction issued December 4,

1946. The defendant union can effeet full compliance

82 Cf. /‘),,//,H V. London Guarantee Co., 204 U. S. 599 (I"“t-) S(’C‘
also In re Chiles, 22 Wall. 157, 168 (1874).
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only by withdrawing unconditionally the notice given by
it, siened John L. Lewis, President, on November 15,
1946, to J. A. Krug, Secretary of the Interior, terminat-
i"”" ”‘:” T‘vI'H”'AT “\\‘i< “”'1‘\/‘(‘]?\(\]‘{ as “f T‘\'(‘ ve ”‘("”(’]' ”]i‘l‘
night, Wednesday, November 20, 1946, and by notifying

at the same time, its members of such withdrawal in
substantially the same manner as the members of the de-
fendant union were notified of the notice to the Secre-
tary of the Interior above-mentioned; and by withdraw-
ine and similarly instructing the members of the
defendant union of the withdrawal of any other notice
to ﬂxr' effect that the Krug-Lewis agreement is not in
full force and effect until the final determination of the
I)ﬂ*‘l" issues arising under the said agreement.

We well realize the serious proportions of the fines here
imposed upon the defendant union. But a majority feels
that the course taken by the union ecarried with it f\‘l?(‘ll a
serious threat to orderly constitutional government, and
to the economie and social welfare of the nation, that a fine
of substantial size is required in order to emphasize the
gravity of the offense of which the union was found guilty.
The defendant Lewis, it is true; was the aggressive leader
in the studied and deliberate non-compliance with the
order of the District Court; but, as the record shows, he
stated in open court prior to imposition of the fines that
“the rep-esentatives of the United Mine Workers deter-
mined that the so-called Krug-Lewis agreement was
breached”, and that it was the union’s “representatives”
who “notified the Secretary of the Interior ?]‘wat the con-
tract was terminated as of November 20th”. And cer-
tainly it was the members of the defendant union who
executed the nationwide strike. Loyalty in responding
to the orders of their leader may, in some minds, minimize
the gravity of the miners’ conduct; but we ecannot ignore

the effect of their action upon the rights of other citizens,
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or the effect of their action upon our system of government.
The gains, social and economic, which the miners and
other citizens have realized in the past, are ultimately due
to the fact that they enjoy the rights of free men under
our system of government. Upon the maintenance of
that system depends all future progress to which they may
justly aspire. In our complex society, there is a great
variety of limited loyalties, but the overriding loyalty of
all is to our country and to the institutions under which
a particular interest may be pursued.

We are aware that the defendants may have sincerely
believed that the restraining order was ineffective and
would finally be vacated. However, the Government had
sought a declaration of its contractual rights under the
Krug-Lewis agreement, effective since May 29, 1946, and
solemnly subseribed by the Government and the defendant
union. The restraining order sought to preserve condi-
tions until the cause could be determined, and obedience
by the defendants would have secured this result. They
had full opportunity to comply with the order of the Dis-
trict Court, but they deliberately refused obedience and
determined for themselves the validity of the order.
When the rule to show cause was issued, provision was
made for a hearing as to whether or not the alleged con-
tempt was sufficiently purged. At that hearing the de-
fendants stated to the court that their position remained
then in the status which existed at the time of the issuance
of the restraining order. Their conduct showed a total
lack of respect for the judicial process. Punishment in
this case is for that which the defendants had done prior
to imposition of the judgment in the Distriect Court,
coupled with a coercive imposition upon the defendant
union to compel obedience with the court’s outstanding
order. :
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We have examined the other contentions advanced by
the defendants but have found them to be without merit.
The temporary restraining order and the preliminary in-
junction were properly issued, and the actions of the Dis-
trict Court in these respects are affirmed. The judgment
against the defendant Lewis is affirmed. The judgment
against the defendant union is modified in accordance with
this opinion, and, as modified, that judgment is affirmed.

So ordered.

MRg. JusticE JACKSON joins in this opinion except as
to the Norris-LaGuardia Act which he thinks relieved
the courts of jurisdiction to issue injunctions in this class
of case.




Suprente Conrt of the Ynited States
Warshington, 2. C.

CHAMBERS OF
JUSTICE HAROLD H. BURTON

March 5, 1947

MEMORANDUM TO THE CHIEF JUSTICE

In re: Noe. 759, etc. Lewis case

I agree with your recirculation of March L.
In the new sentence on page 28, I assume,

however, that the words "We held" should read "We hold."

\ Ao AL

v Harold H. Burton




W L
@W W =

47/«/ 27‘ ;;57 42 a._,/,;«f

SUPREME COURT OF THE UNITED STATES

Nos. 759, 760; 781, 782 Axp 811.—OcToBER TERNr, 1946.

The United States of America,
Petitioner,
759 V.

United Mine Workers of America, an
Unincorporated Association.

The United States of Ameriea,
Petitioner,
760 . ;
John L. Lewis, Individually and as
President of the United Mine Work-
ers of America.

United Mine Workers of America, an On Writs of Cer-

=7 | S g tiorari to the

}i(l)lllllggorporated Association, Peti Ut d ot
781 { ) Court of Ap-
: ; . als for th
The United States of America. %eistrictoof C(lf

John L. Lewis, Individually and as lumbia.

President of ‘the United Mine W mk—
ers of America, Petitioner, ;
782 .

The United States of America.

United Mine Workers of America, an:
Unincorporated Association, and
John L. Lewis, Individually and as
President of the United Mine Work-
ers of America, Petitioners,

811 .

The United States of America.

[March —, 1947.]

Mg. Cuier Justice VinsoN delivered the opinion of
the Court.




759, 760, 781, 782 & 811

U. S. v. UNITED MINE WORKERS.

In October, 1946, the United States was in possession of,
and operating, the major portion of the country’s bitumi-
nous coal mines.! Terms and conditions of employment
were controlled “for the period of Government possession”
by an agreement * entered into on May 29, 1946, between
Secretary of Interior Krug, as Coal Mines Administrator,
and John L. Lewis, as President of the United Mine Work-
ers of America.® The Krug-Lewis agreement embodied

1 The United States had taken possession of the mines pursuant to
Executive Order 9728 of May 21, 1946, 11 F. R. 5593, in which the
President, after determining that labor disturbances were interrupting
the production of bituminous coal necessary for the operation of the
national economy during the transition from war to peace, directed
the Secretary of Interior to take possession of and operate the mines
and to negotiate with representatives of the miners concerning the
terms and conditions of employment.

The President’s action was taken under the Constitution, as Presi-
dent of the United States and Commander in Chief of the Army and
Navy, and by virtue of the authority. conferred upon him by the War
Labor Disputes Act, 57 Stat. 163, 50 U. S. C. App. §§ 1501-1511.
Section 3 of the Act authorizes the seizure of facilities necessary
for the war effort if and when the President finds and proclaims that:
strikes or other labor disturbances are interrupting the operation of
such facilities.

Section 3 directs that the authority under that section to take
possession of the specified facilities will terminate with the ending
of hostilities and that the authority under that section to operate
facilities seized will terminate six months after the ending of hostilities.
The President on December 31, 1946, proclaimed that hostilities were
terminated on that day. 12F.R.1.

2 The initial paragraph of the contract provided:

“This agreement between the Secretary of the Interior, acting as
Coal Mines Administrator under the authority of Executive Order No.
9728 (dated May 21, 1946, 11 F. R. 5593), and the United Mine
Workers of America, covers for the period of Government possession.
the terms and conditions of employment in respect to all mines in
Government possession which were as of March 31, 1946, subject to
the National Bituminous Coal Wage Agreement, dated April 11,
1945.”

3 In compliance with Executive Order No. 9728 and § 5 of the War
Labor Disputes Act, the agreement had been submitted to and ap-
proved by the National Wage Stabilization Board.
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far reaching changes favorable to the miners; * and, ex-

cept as amended and supplemented therein, the agree-
ment carried forward the terms and conditions of the
National Bituminous Coal Wage Agreement of April 11,
1945.°

On October 21, 1946, the defendant Lewis directed a let-
ter to Secretary Krug and presented issues which led
directly to the present controversy. According to the
defendant Lewis, the Krug-TLewis agreement carried for-
ward § 15 of the National Bituminous Coal Wage Agree-
ment of April 11,1945. Under that section either party to
the contract was privileged to give ten days’ notice in
writing of a desire for a negotiating conference which the
other party was required to attend; fifteen days after the
beginning of the conference either party might give notice
in writing of the termination of the agreement, effective
five days after receipt of such notice. Asserting authority
under this clause, the defendant Lewis in his letter of
October 21 requested that a conference begin November 1
for the purpose of negotiating new arrangements concern-
ing wages, hours, practices, and other pertinent matters
appertaining to the bituminous coal industry.®

Captain N. H. Collisson, then Coal Mines Administra-
tor, answered for Secretary Krug. Any contractual basis
for requiring negotiations for revision of the Krug-Lewis

4 See infra p. 25.

5 The saving clause was in the following form:

“Except as amended and supplemented herein, this agreement
carries forward and preserves the terms and conditions contained in
all joint wage agreements effective April 1, 1941, through March 31,
1943, the supplemental agreement providing for the six (6) day
workweek, and all the various district agreements executed between
the United Mine Workers and the various Coal Associations and Coal
Companies (based upon the aforesaid basic agreement) as they existed
on March 31, 1943, and the National Bituminous Coal Wage Agree-
ment, dated April 11, 1945.”

¢ The letter also charged certain breaches of contract by the Govern-
ment and asserted significant changes in Government wage policy.
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agreement was denied.” In the opinion of the Govern-
ment, § 15 of the 1945 agreement had not been preserved
by the Krug-Lewis agreement; indeed, § 15 had been ex-
pressly nullified by the clause of the latter contract pro-
viding that the terms contained therein were to cover the
period of Government possession. Although suggesting
that any negotiations looking toward a new agreement
be carried on with the mine owners, the Government
expressed willingness to discuss matters affecting the
operation of the mines under the terms of the Krug-Lewis
agreement.

Conferences were scheduled and began in Washington.
on November 1, both the union and the Government ad-
hering to their opposing views regarding the right of either
party to terminate the contract.® At the fifth meeting;
held on November 11, the union for the first time offered
specific proposals for changes in wages and other conditions:
of employment. On November 13 Secretary Krug re-
quested the union to negotiate with the mine owners.
This suggestion was rejected.” On November 15 the
union, by John L. Lewis, notified Secretary Krug that
“Fifteen days having now elapsed since the beginning of’
said conference, the United Mine Workers of America,
exercising its option hereby terminates said Krug-Lewis
Agreement as of 12:00 o’clock P. M., Midnight,
Wednesday, November 20, 1946.”

Secretary Krug again notified the defendant Lewis that
he had no power under the Krug-Lewis agreement or under
the law to terminate the contract by unilateral declara--

sy s

" Captain Collisson also specifically denied breaches of contract
on the part of the Government.

8 Conferences were carried on without prejudice to the claims of
either party in this respect.

? Secretary Krug and defendant Lewis met privately on November
13 and again on November 14.
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tion.® ‘The President of the United States announced
his strong support of the Government’s position and re-
quested reconsideration by the union in order to avoid a
national crisis. However, the defendant Lewis, as union
president, circulated to the mine workers copies of the,/_‘."
November 15 letter to Secretary Krug. This communi-
cation was for the “official information” of union
members.

The United States on November 18 filed a complaint
in the District Court for the Distriet of Columbia against
the United Mine Workers of America and John L. Lewis,
individually and as president of the union. The suit was
brought under the Declaratory Judgment Act™ and
sought judgment to the effect that the defendants had no {‘:
power unilaterally to terminate the Krug-Lewis agree-" \\
ment. And. alleging that the November 15 notice was in
reality a strike notice, the United States, pending the final
determination of the cause, requested a temporary .
restraining order and preliminary injunctive relief.

The court, immediately and without notice to the de-
fendants, issued a temporary order' restraining the

10 Secretary Krug had been advised by the Attorney General, whose
opinion had been sought, that § 15 of the 1945 agreement was no longer
in force.

1 Tidicial Code, § 274d, 28 U. S. C. § 400.

12 The pertinent part of the order was as follows:

“Now, Therefore, 11 18 BY THE Court this 18th day of November,
1946,

“Orperep, that the defendants and each of them and their agents,
servants, employees, and attorneys, and all persons in active concert
or participation with them, be and they are hereby restrained pending
further order of this Court from permitting to continue in effect the
notice heretofore given by the defendant, John L. Lewis, to the Secre-
tary of Interior dated November 15, 1946; and from issuing or other-
wise giving publicity to any notice that or to the effect that the Krug-
Lewis Agreement has been, is, or will at some future date be termi-
nated, or that said agreement is or shall at some future date be
nugatory or void at any time during Government possession of the
bituminous coal mines; and from breaching any of their obligations
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defendants from continuing in effect the notice of Novem-
ber 15. from encouraging the mine workers to interfere
with the operation of the mines by strike or cessation of
work, and from taking any action which would interfere
with the court’s jurisdiction and its determination of the
ease. The order by its terms was to expire at 3:00 p. m.
on November 27 unless extended for good cause shown. A
hearing on the preliminary injunction was set for 10:00
2. m. on the same date. The-order and complaint-were
served on the defendants on November 18.

A gradual walkout by the miners commenced on Novem-
ber 18, and, by midnight of November 20, consistent with
the miners’ “no contract, no work” policy, a full-blown
strike was in progress. Mines furnishing the major part
of the nation’s bituminous coal production were idle.

On November 21 the United States filed a petition for
a rule to show cause W hy the defendants should not be
punished as and for contempt, alleging a willful violation
of thé testraining order. The rule issued, setting Novem-

under said Krug-Lewis Agreement; and from coercing, instigating,
inducing, or encouraging the mine workers at the bituminous coal
mines in the Government’s possession, or-any of them, or any person,
to interfere by strike, slow down, walkout, cessation of work, or other-
wise, with the operation of said mines by continuing in effect the
aforesaid notice or by issuing any notice of termination of agreement

through any other means or device; and from interfering with or
obstructing the exercise by the Secretary of the Interior of his func-
tions under Executive Order 9728; and from taking any action which
would interfere with this Court’s jurisdietion or which would impair,
obstruct, or render fruitless, the determination of this case by the
Court;

“AND IT IS FURTHER ORDERED- that this trestraining order shall
expire at 3 o’clock p. m. on November 27th, 1946, unless before such
time the order for good cause shown is extended, or unless the
defendants consent that it may be extended for a longer period;

“AND IT IS FURTHER ORDERED that plaintiff’s motion for preliminary
injunction be set down for hearing on November 27th, 1946, at 10:00
o’clock a. m.”
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ber 25 as the return day and, if at that time the contempt
was not sufficiently purged, setting November 27 as the
day for trial on the contempt charge.

On the return day, defendants, by counsel, informed
the court that no action had been taken concerning the
November 15 notice, and denied the jurisdiction of the
court to issue the restraining order and rule to show cause.
Trial on the contempt charge was thereupon ordered to
begin as scheduled on November 27. On November 26
the defendants filed a motion to discharge and vacate the
rule to show cause. Their motion challenged the juris-
diction of the court, and raised the grave question of
whether the Norris-LaGuardia Act ** prohibited the grant-
ing of the temporary restraining order at the instance of
the United States.*

13 47 Stat. 70,29 U. S: C. § 101.

14 The grounds offered for the motion were:

“l. The Temporary Restraining Order is void in that this case in-
volves and grows out of a labor dispute. Under the provisions of the
Norris-LaGuardia Act (47 Stat. 70), and the provisions of Section 20
of the Clayton Act (38 U. S. Stat. C. 323, 730), this Honorable Court
1s without jurisdiction over the subject-matter of this cause.

“2. Equity acts only where there is no plain, adequate, and complete
remedy at law. The allegations of the Petition for the Rule purport to
show a violation of the War Labor Disputes Act—a serious offense—
in which field there is no place for equity intervention.

“3. Observance of all the strict rules of criminal procedure is re-
quired to establish eriminal contempt. It is apparent that the alleged
facts set out in the unverified Petition and in the affidavit of Captain
Collisson, filed in support of the Rule, are based wholly upon hearsay,
information and belief and are not sufficient to sustain the Rule to
Show Cause.

“4. The object of the Petition for the Rule is necessarily punitive
and not compensatory. Accordingly, it being for eriminal contempt,

the Petition should have been presented as an independent proceeding
and not as supplemental to the original cause.

“5. The Temporary Restraining Order is beyond the jurisdiction of
this Honorable Court and therefore void because it contravenes the
First, Fifth, and Thirteenth Amendments to the Constitution of the
United States.”
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After extending the temporary restraining order on
November 27, and after full argument on November 27
and November 29, the court, on the latter date, overruled
the motion and held that its power to issue the restraining
order in this case was not affected by either the Norris-
LaGuardia Act or the Clayton Act.’

The defendants thereupon pleaded not guilty and
waived an advisory jury. Trial on the contempt charge
proceeded. The Government presented eight witnesses,
the defendants none. At the conclusion of the trial on
December 3, the court found that the defendants had per-
mitted the November 15 notice to remain outstanding,
had encouraged the miners to interfere by a strike with
the operation of the mines and with the performance of

governmental functions, and had interfered with the juris- 1

diction of the Court.- Both defendants were found guilty
beyond reasonable doubt of both eriminal and eivil con-
tempt dating from November 18. The Court entered
judgment on December 4, fining the defendant Lewis
$10,000, and the defendant union $3,500,000. On the
same day a preliminary injunction, effective until a final
determination of the case, was issued in terms similar to
those of the restraining order.

)n December 5 the defendants filed notices of appeal
from the judgments of contempt. The judgments were
stayed pending the appeals. The United States on De-
cember 6 filed a petition for certiorari in both cases.
Section 240 (a) of the Judicial Code authorizes a petition
for certiorari by any party and the granting of certiorari
prior to judgment in the Circuit Court of Appeals.
Prompt settlement of this case being in the public interest,
we granted certiorari on December 9, and subsequently,
for similar reasons, granted petitions for certiorari filed
by the defendants, — U. S. —. The cases were

consolidated for argument.

15 38 Stat. 730, 738, § 20, 29 U. S. C. § 52
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Defendants’ first and prineipal contention is that the
restraining order and preliminary injunction were issued
in violation of the Clayton and Norris-LaGuardia Acts.
We have come to a contrary deecision.

It is true that Congress deereed in § 20 of the Clayton
Act that “no such restraining order or injunction shall
prohibit any person or persons . . . from recommending,
advising, or persuading others . . .” tostrike. But by the
Act itself this provision was made applicable only to cases -
“between an employer and employees, or between
employers and employees, or between employees, or be-
tween persons employed and persons seeking employ-
ment. 1% For reasons which will be explained at
greater length in discussing the applicability of the Nor-
ris-LaGuardia Act, we cannot construe the general term
“employer” to include the United States, where there is
no express reference to the United States and no evident
affirmative grounds for believing that Congress intended
to withhold an otherwise available remedy from the Gov-
ernment as well as from a specified class of private
persons.

Moreover, it seems never to have been suggested that
the proscription on injunctions found in the Clayton Act
is in any respect broader than that in the Norris-

LaGuardia Act. Defendants do not suggest in their argu-
ment that it is. This Court, on the contrary, has stated
that the Norris-LaGuardia Act “still further . . . [nar-
rowed | the circumstances under which the federal courts
could grant injunctions in labor disputes.” Conse-
quently, we would feel justified in this case to consider the
application of the Norris-LaGuardia Act alone. If it does

16 American Foundries v. Tri-City Council, 257 U. S. 184 202
(1921) ; Duplex Printing Press Co. v. Deering, 254 U. S. 443, 470
(1921).

7 United States v. Hutcheson, 312 U. 8. 219, 231 (1941).
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not apply, neither does the less comprehensive proscription
of the Clayton Act; *if it does, defendant’s reliance on the
Clayton Act is unnecessary.

By the Norris-LLaGuardia Act, Congress divested the
federal courts of jurisdiction to issue injunctions in a
specified class of cases. It would probably be conceded
that the characteristics of the present case would be such
as to bring it within that class if the basic dispute
had remained one between defendants and a private
employer, and the latter had been the plaintiff below. So
much seems to be found in the express terms of §§ 4 and 13
of the Act, set out in the margin.”® The specifications in
United States v. Hutcheson, 312 U. S. 219, 235, 236 (1941).

19 “Spc. 4. No court of the United States shall have jurisdiction to
issue any restraining order or temporary or permanent injunction in
any case involving or growing out of any labor dispute to prohibit
any person or persons participating or interested in such dispute (as

18 See also Allen Bradley Co. v. Union, 325 U. S. 797, 805 (1945) ;

these terms .are herein defined) from doing, whether singly or in
concert, any of the following acts:

“(a) Ceasing or refusing to perform any work or to remain in any
relation of employment;

“(b) Becoming or rerraining a member of any labor organization
or of any employer organization, regardless of any such undertaking
or promise as is described in section 3 of this Act;

“(c) Paying or giving to, or withholding from, any person partici-
pating or interested in such labor dispute, any strike or unemploy-
ment benefits or insurance, or other moneys or things of value;

“(d) By all lawful means aiding any person participating or inter-
ested in any labor dispute who is being proceeded against in, or is
prosecuting, any action or suit in any court of the United States or
of any State;

“(e) Giving publicity to the existence of, or the facts involved in,
any labor dispute, whether by advertising, speaking, patrolling, or
by any other method not involving fraud or violence;

“(f) Assembling peaceably to act or to organize to act in promotion
of their interests in a labor dispute;

“(g) Advising or notifying any person of an intention to do any
of the acts heretofore specified;

“(h) Agreeing with other persons to do or not to do any of the
acts heretofore specified; and
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§ 13 are in general terms and make no express exception
for the United States. From these premises, defendants
argue that the restraining order and injunction were
forbidden by the Act and were wrongfully issued.

Even if our examination of the Act stopped here, we
could hardly assent to this conclusion. There is an old

and well-known rule that statutes which in general terms

“(1) Advising, urging, or otherwise causing or inducing without
fraud or violence the acts heretofore specified, regardless of any such
undertaking or promise as is described in section 3 of this Act.”

“Skc. 13. When used in this Act, and for the purposes of this Act—

“(a) A case shall be held to involve or to grow out of a labor dispute
when the case involves persons who are engaged in the same industry,
trade, craft, or occupation; or have direct or indirect interests therein;
or who are employees of the same employer; or who are members of
the same or an affiliated organization of employers or employees;
whether such dispute is (1) between one or more employers or associ-
ations of employers and one or more employees or associations of
employees; (2) between one or more employers or associations of
employers and one or more employers or associations of employers;
or (3) between one or more employees or ciations of employees
and one pr more employees or associations of employees; or when the
case involves any conflicting or competing interests in a ‘labor dispute’
(as hereinafter defined) of ‘persons participating or interested’ therein
(as hereinafter defined).

“(b) A person or association shall be held to be a person partici-
pating or interested in a labor dispute if relief is sought against him
or it, and if he or it is engaged in the same industry, trade, craft, or
occupation in which such dispute occurs, or has a direct or indirect
interest therein, or is a member, officer, or agent of any association
composed in whole or in part of employers or employees engaged in
such industry, trade, craft, or occupation.

“(c) The term ‘labor dispute’ includes any controversy concerning
terms or conditions of employment, or concerning the association or
representation of persons in negotiating, fixing, maintaining, changing,
or seeking to arrange terms or conditions of employment, regardless of
whether or not the disputants stand in the proximate relation of
employer and employee.

“(d) The term ‘court of the United States’ means any court of the
United States whose jurisdiction has been or may be conferred or
defined or limited by Act of Congress, including the courts of the Dis-
trict of Columbia.”
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divest pre-existing rights or privileges will not be applied
to the sovereign without express words to that effect.® It
has been stated, in cases in which there were extraneous
should also be deemed subject to a restrictive statute, that
this rule was a rule of construction only.® Though that
may be true, the rule has been invoked successfully in cases
so closely similar to the present one,” and the statement of
the rule in those cases has been so explicit,® that we are
inclined to give it much weight here.  Congress was not
ignorant of the rule which those cases reiterated; and,
with knowledge of that rule, Congress would not, in writ-
ing the Norris-LaGuardia Act, omit to use “clear and spe-
cific [language] to that effect” if it actually intended to
reach the Government in all cases.

and affirmative reasons for believing that the sovereign

But we need not place entire reliance in this exclusionary
rule. Section 2, which declared the public policy of the

20 Lew:is, Trustee v. United States, 92 U. S. 618. 622 (1875) : United

States v: Herron, 20 Wall. 251, 263 (1873) ; see Guarantee Co. v. Title
Guaranty Co., 224 U. S. 152, 155 (1912).

2 United States v. California, 297 U. S. 175, 186 (1936) ; Green v.
United States, 9 Wall. 655, 658 (1869).

22 United States v. Stevenson, 215 U. S. 190, 197 (1909): - United
States v. Americcn Bell Tele ‘,‘r/,u//r’ Co.. 159 U. S. J"—l\‘ DD3=DDD( 1\”-'.));

Pyy B

Dollar Savings Bank v. United States, 19 Wall. 227 238, 239 (1873).

2 “The most general words that can be devised (for example, any
person or persons, bodies politic or corporate) affect not him [the
sovereign| in the least, if they may tend to restrain or diminish any

of his rights or interests.” Dollar Savings Bank v. United States, 19
I; 22777 “If such prohibition is intended to reach the

> use of known rights and remedies, the language 1%

I specific to that effect.” United States v.Stevenson,
197 (1909).
se cases the question, as in the present case, was whether
tates was divested of a certain remedy by a statute or a
which, without express reference to the United States,
t remedy generally unavailable.
.2. In the interpretation of this Act and in determining the
Jjurisdiction and authority of the courts of the United States, as such




759, 760, 781, 782 & 811
U. S. v. UNITED MINE WORKERS. 13

United States as a guide to the Act’s interpretation, car-
ries indications as to the scope of the Act. It predicates
the purpose of the Act on the contrast between the position
of the “individual unorganized worker” and that of the
“owners of property” who have been permitted to “organ-
ize in the corporate and other forms of ownership associa-
tion”, and on the consequent helplessness of the worker
“to exercise actual liberty of contract . . . and thereby to
obtain aceeptable terms and conditions of employment.”
The purpose of the Act is said to be to contribute to the
worker’s “full freedom of association, self-organization,
and designation of representatives of his own choosing, to
negotiate the terms and conditions of his employment, and
that he shall be free from the interference, restraint, or co-
ercion of employers of labor, or.their agents,in.the.designa-
tion of such representatives . . . for the purpose of collec-
These considerations, on their face,
obviously do not apply to the Government as an em-

tive bargaining. 2

ployer or to relations between the Government and its
employees.

jurisdiction and authority are herein defined and limited, the public
policy of the United States is hereby declared as follows:

“Whereas under prevailing economic conditions, developed with the
aid of governmental authority for owners of property to organize in
the corporate and other forms of ownership association, the individual
unorganized worker is commonly helpless to exercise actual liberty
of contract and to protect his freedom of labor, and thereby to obtain
acceptable terms and conditions of employment, wherefore, though
he should be free to decline to associate with his fellows, it is necessary

» have full freedom of association, self-organization, and desig-

tion of representatives of his own choosing, to negotiate the terms

| conditions of his employment, and that he shall be free from the
‘erence, restraint, or coercion of employers of labor, or their
agents, in the designation of such representatives or in self-organization
or in otheér concerted activities for the purpose of collective bargaining
or othier mutual aid or protection; therefore, the following definitions

) | limitations upon, the jurisdiction and authority of the courts

of the United States are hereby enacted.”
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If we examine §§ 4 and 13, on which defendants rely,
we note that they do not purport to strip completely from
the federal courts all their pre-existing powers to issue in-
junctions, that they withdraw this power only in a speci-
fied type of case, and that this type is a case “involving or
growing out of any labor dispute,” Section 13, in the first
‘ ‘in- !

¢

instance, declares a case to be of this type when it
volves persons’” or “involves any conflicting or competing
interests” in a labor dispute of “persons” who stand in any
one of several defined economic relationships. And “per-

sons” must be involved on both sides of the case, or the

conflicting interests of “persons’” on both sides of the dis-

pute. The Act does not define “persons”. In common
usage that term does not include the sovereign, and stat-
utes employing it will ordinarily not be construed to do
s0.? Congress made express provision, R. S. §1, 1
U.S.C. § 1, for the term to extend to partnerships and cor-
porations, and in § 13 of the Act itself for it to extend to
associations. The absence of any comparable provision
extending the term to sovereign governments implies that
Congress did not desire the term to extend to them.

Those clauses in § 13 (a) and (b) spelling out the posi-
tion of “persons” relative to the employer-employee rela-
tionship affirmatively suggest that the United States, as
an employer, was not meant to be included. Those
clauses require thaf the case involve persons “who are
engaged in the same industry, trade, craft or occupation”,
who “have direct or indirect interests therein”, who are
“members of
the same or an affiliated organization of employers or em-

“employees of the same employer”, who are

ployees”, or who stand in some one of other specified posi-
tions relative to a dispute over the employer-employee
relationship. - Every one of these qualificationsin § 13 (a)
and (b) we think relates to an economic role ordinarily
filled by a private individual or corporation, and not by a

% United States v. Cooper Corp., 312 U. S. 600, 604, 1941; United
States v. Fox, 94 U. 8. 315, 321 (1876).
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sovereign government. None of them is at all suggestive
of any part played by the United States in its relations
with its own employees. We think that Cn)l\ﬂ)(‘ 58’ failure
to refer to the United States or to specify any role which
1t mi'_:}w! commonly be thought to fill'is strong indication
that it did not intend that the Aet should apply to situa-
11<m~ in which United States appears as employer.

Tn he type of case to which the Act applies, § 7 requires

certain findings of fact as conditions precedent to the issu-
ance mf injunctions even for the limited purposes recog-
nized by the Act. One such required finding is that “the
public officers charged with the duty to protect complain- _
ant’s property are unable or unwilling to furnish adequate
protection.” Oby 1HU\]}'. such finding could never be made
if the complainant were the United States, and federal
property were threatened by federal employees, as the
responsibilit j\' of protection would then rest not only on
state officers, but also on all federal civil and military
forces. If hr‘w failed, a federal injunction would be a
meaningless form. This provision, like those in §§ 2, 4
and 13, already discussed, indicates that the Act was not
intended to affect the relations between the United States
1d 1ts employees.

I)( fendants maintain that certain faets in the legislative
history of the Act so clearly indicate an intent to restrict
the Government'’s use of injunctions that all the foregoing
arguments to the contrary must be rejected.

Representative Beck of Pennsylvania indicated in the
course of the House debates that he thought the Govern-
ment would be included within the prohibitions of the
Act.** Mr. Beck was not a member of the Judiciary
Committee which reported the bill, and did not vote
for its passage. We do not accept his views as ex-

%675 Cong. Rec. 5473. An amendment by Representative Beck,
designed to save to the United States the right to intervene by injunc-
tion in private labor disputes, was defeated. 75 Cong. Rec. 5503,
5505.




759, 760, 781, 782 & 811
16 U. S. v. UNITED MINE WORKERS.

pressive of the attitude of Congress relative to the status
of the United States under the Act.

Representative Blanton of Texas introduced an amend-
ment to the bill which would have made an exception
to the provision limiting the injunctive power “where the
United States Government is the petitioner”, and this
amendment was defeated by the House.”” But the first
comment made on this amendment, after its introduc-
tion, was that of Representative LaGuardia, the House
sponsor of the bill, who opposed it, not on. the ground

that such an exception should not be made, but rather

on the ground that the express exception was unneces-$
sary. Mr. LaGuardia read the definition of a person
“participating or interested in a labor dispute” in § 13 (b),
referred to the provisions of § 13 (a), and then added:
“I do not see how in any possible way the United States
can be brought in under the provisions of this bill.” "When
Mr. Blanton thereupon suggested the necessity. of allow-
ing the Government to use injunctions to maintain dis-
ipline in the army and navy, Mr. LaGuardia pointed out
that these services are not “a trade, craft or occupation”.
Mr. Blanton’s only answer to Mr. LaGuardia’s opposition
was that the latter “does not know what extensions will
be made.” A vote was then taken and the amendment
defeated.” Obviously this incident does not reveal a Con-
gressional intent to legislate concerning the relationship
between the United States and its employees.

In the debates in both Houses of Congress numerous
references were made to previous instances in which the
United States had resorted to the injunctive process in
labor disputes between private employers and private em-
ployees,” where some public interest was thought to have

2175 Cong. Rec. 5503.
28 I'bid

Vlost frequently mentioned was the Government action in con-
nection with the railway strikes of 1894 and 1922.
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become involved. These instances were offered as illus-
trations of the abuses flowing from the use of injunctions
in l:rl or disputes and the desirability of placing a limita-
tion thereon. The frequency of these references and the
att«mmn directed to their subject matter are compelling
circumstances. We agree that they indicate that Con-
gress, in passing the Act, did not intend to permit the
United States to continue to intervene by injunction in
purely private labor disputes.

e
€

But whether Congress so intended or not is a question
different from the one before us now. Here we are
concerned only with the Government’s right to injunc-
tive relief in a dispute with its own (\-mploy(‘v(\s. Although
we recognize that Congress intended to withdraw such
remedy in the former situation, it does not follow that it
intended to do so in the latter. The circumstances in
which the Government sought such remedy in 1894 and
1922 were vastly different from those in which the Gov-
ernment is seeking to carry out its responsibilities by tak-
ing legal action against its own employees, and we think
that the references in question have only the most distant
nnrl uncertain bearing on our present problem. Indeed,
when we look further into the history of the Act, we
find other events which unequivocally demonstrate
that injunctive relief was not intended to be withdrawn
in the latter situation.

When the House had before it a rule for the considera-
tion of the bill, Representative Michener, a ranking mi
nority member of the Judiciary ('ui nmittee
man for the minority party on the Rules Committee, ma 410
a general ‘\‘;zh‘mwnt in the House concerning *'.p subject
matter of the bill and advocating its imn te consid-
eration. In this survey he clearly >1-.tw1 that ‘\}w Gov-

ernment’s rights \1Lh respect to its own employees would

not be u:"l'v\'-u'fl.

75 Cong. Rec. 5464.




759, 760, 781, 782 & 811
18 U. S. v». UNITED MINE WORKERS.

“Be it remembered that this bill does not attempt to
legislate concerning Government employees. I do
not believe that the enactment of this bill into law
will take away from the Federal Government any
richts which it has under existing law, to seek and
obtain injunctive relief where the same is necessary
for the functioning of the Government.”

In a later stage of the debate, Representative Michener
repeated this view in the following terms:

“This deals with labor disputes between individuals,
not where the Government is involved. It is my
notion that under this bill the Government can fune-
tion with an injunction, if that is necessary in order
to carry out the purpose of the Government. I
should like to see this clarified, but I want to go on
record as saying that under my interpretation of this
bill the Federal Government will not at any time be
prevented from applying for an injunction, if
one is necessary in order that the Government may
function.”

Representatives Michener and LaGuardia were mem-
bers of the Judiciary Committee which reported and ree-
ommended the bill to the House. They were the most
active spokesmen for the Committee, both in explaining
the bill and advocating its passage. - No member of the
House who voted for the bill challenged theilr exj

- k

#}Z‘:’.‘.Li'
tions. At least one other member expressed a like under-
standing.”* We cannot but believe that the House ae-
cepted these authoritative representations as to the proper

8175 Cong. Ree. 5509.
82 Representative Schneider, at 75 Cong. Ree. 5514, state

has also been pointed out that the enactment of this |

away from the Federal Government any rights wl

existing law to seek and obtain injunctive relief

deemed by Government officials to be necessary for the f

of the Government.

“In other words, a tremendous field

can still be used effectively will remain after the enactment
bill.”
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construction of the bill.*® The Senate expressed no con-
trary understanding,” and we must conclude that Con-
gress, in passing the Act, did not intend to withdraw
the Government’s existing rights to injunctive relief
against its own employees.

ficulty in
accepting the decision of the 1?1:;11'1(-1’ (,umt upon the
scope of the Act. And the cases in this Court

[f we were to stop here, there would be little dif

consistent views concerning the types of situations
vhich the Act applies.”” They have gone no farther than
to follow Congressional desires by regarding as beyond

the jurisdiction of the District Courts the issuance of in-

T

1
junctions sought by the United States and directed to

persons who are not employees of the United States.
None of these cases dealt with the narrow segment of the
employer-employee relationship now before us.
But regardless of the determinative guidance so offered,
defendants rely he opinions of several Senators
\Vi!

uttered in May, '.".f,. vhile debating the Senate version of

the War Labor Disputes Act.** The debate at that time

d States v. Wrightwood Dairy Co. 315 U. S. 110. 125

/)////v% Printing Press Co. v. Deering, 254 U. S. 444 475

% We have been cited to no instances in which the consideration of
the Senate was directed to the specific issue of the relationship between
the United States and its own employees. The use of the injunction
by the Government was in question, but primarily in respect to those
instances in which the United States had taken action in private labor
disputes, e. g., 75 Cong. Rec. 4509, 4619, 4620, 4693. 5001. 5005.
Silence upon the status of the Government as employer is not incon-

vith the desires of the use to exclude from the Act those
in which the United States is seeking relief against its own

[ States v. American Federation of M sicians, 318 U. S. 741
United tes v. Hutcheson, 3 (1941). In
accord is United States v. Weirton Steel Co., 7 F. Supp. 255 (1934)
cf. Anderson v. Bigelow, 130 F. (¢ 160 (1942).

12 U. 8. 219, 227
(

% It was upon § 3 of th 't that the President based in part the
seizure of the bituminous coal mines. See note 1, supra.
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centered around a substitute for the bill, S. 796, as
originally introduced.” Section 5 of the ‘substitute, as
amended, provided, “The district courts of the United
States and the United States Courts of the Territories or
possessions shall have jurisdiction, for cause shown, but
solely upon application by the Attorney General or under
his direction . . . to restrain violations or threatened
violations of is act.” *® Following the 1‘(\i<\(‘ti<m of

other :nll“mhm‘m:: aimed at permitting a much wider use
1

of injunections and characterized as con
|BY:

1
§5

rary to the Norris-
Guardia Act,* several Senators were of the opinion that

itself would remove some of the protection given em-
ployees by that

A 10

Act,” a view contrary to what we have just
determined to be the scope of the Act as passed in 1932.
Section 5 was defeated and no injunctive provisions were
contained in the Senate bill.

We have considered these opinions, but cannot accept
them as ;1111]1(::‘11:111\.'@ guides to the construction of the
Norris-LaGuardia Act. They were expressed by Sena-
tors, some of whom were not members of the Senate in
1932, and none of whom was on the Senate Judiciary
Committee which reported the bill. They were ex-
pressed eleven years after the Act was passed and cannot

1

be accorded even 'the sanie weight as if made by the same

individuals in the course of the Norris-LaGuardia de-

789 Cong. Ree. 3812. The substitute bill embodied two amend-
ments proposed by Senator Connally on the floor of the Senate. 89
Cong. Rec. 3809.

S Section 5 of the substitute bill originally did not limit the issu-
ance of injunctions to those sought by the Attorney General, but
Senator Wagner’s proposal to insert “but solely upon application by
the Attorney General or under his direction” was accepted. 89 Cong.
Rec. 3986.

great number of the references to the Norris-LaGuardia Act
1ade in connection with the proposed’ Taft and Reed amend-
89 Cong. Rec. 07, 3984, 3985, 3986.
1ators Connally and Danahar expressed this view and other
Senators were apparently in accord. 89 Cong. Ree. 3988-9.




759, 760, 781, 782 & 811

U. S. v. UNITED MINE WORKERS. 21

bates. Moreover, these opinions were given by indi-
viduals striving to write legislation from the floor of the
Senate and working without the benefit of hearings and
committee reports on the issues cruecial to us here.* We
fail to see how the remarks of these Senators in 1943 can
serve to change the legislative intent of Congress expressed
in 1932, and we accordingly adhere to our conclusion that
the Norris-LaGuardia Act did not affect the jurisdie-
tion of the Courts to issue injunctions when sought by
the United States in a labor dispute with its own
employees.

It has been suggested, however, that Congress, in
passing the War Labor Disputes Act, effectively re-
stricted the theretofore existing authority of the Courts
to issue injunctions in connection with labor disputes
in plants seized by the United States. Chief reliance
is placed upon the rejection by the Senate of § 5 of the
Connally substitute bill.* But it is clear that no com-

1 See United States v. Wrightwood Dairy Co., 315 U. S. 110, 125
(1942) ; McCaughn v. Hershey Chocolate Co., 283 U. S. 488, 493
(1931) ; Duplex Printing Press Co. v. Deering, 254 U. S. 444, 474
(1921).

4289 Cong. Rec. 3889, 3890, 3904—5.

3 Section 5, as we have noted before, would have permitted issuing
injunctions to restrain violations of the Act. It is not at all clear
that the rejection of a proposal in this form should, in any event, be
of determinative significance in the case at bar. Here the United
States resorted to the District Court for vindication of its right under
a formal contract, said to be operative “for the period of Government
possession” and mutually adopted by the parties concerned as a
satisfactory solution to a grave situation. The District Court, to
preserve existing conditions, issued a restraining order and a pre-
liminary injunction, effective until contractual rights could be ascer-
tained. True, the action of the defendant Lewis in calling a strike,
in addition to terminating the contract, suggests a violation of § 6 of
the War Labor Disputes Act. But Senate disapproval of using in-
junctions to avert the latter event does not necessarily imply a desire
ito diminish the contractual rights and remedies of the United States.
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parable action transpired in the House. Indeed, pro-
posals in the House and the House substitute * for S. 796
authorized the use of injunctions in connection with
private plants- not yet seized by the United States.
These admitted inroads on the Norris-LaGuardia Act
drew much comment* on the floor of the House, but
mevertheless prevailed. Seizure was also contemplated
and criminal sanctions were made available in this situa-
tion, without specifically authorizing the use of injunc-
tions by the United States. The latter issue was not
raised, not debated and not commented upon in the
House. But the fact that the House version did not
provide for the issuance of injunctions to aid in the opera-
tion of seized: plants is not the issue here. Rather, it is
whether the House expressed any intent to restrict the
existing authority of:the courts. We find not the slight-
est suggestion to that effect.in either the House substitute
bill or the debates concerning it.

Nor can the action of the conference committee be con-
strued as a Congressional proseription of issuing injunc-
tions to aid the United States in dealing with employees
in seized plants. Neither the House nor Senate version,

as these bills went to conference, in any way placed this ]

issue before the conferees.” The conféerence committee
simply struck the broader provisions of the House bill
allowing injunctions to issue in private labor disputes and
had no occasion to consider the narrower question we
have before us now. The conferees, in producing the
Act 1n its final form, did nothing which suggests that the
Congress intended to bar injunctions sought by the Gov-
ernment to aid in the operation of seized plants. We
thus find nothing in the legislative background of the
War Labor Disputes Act which constitutes an authorita-

44 80 Cong. Rec. 5382
15 See, for example, 89 Cong. Rec. 5241, 5243, 5299, 5305

oD

5325.

, 532L
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tive expression of Congress directing’ the courts to with-
hold from the United States injunctive relief in
connection with an Act desighéd to strengthen the hand
of the Government in serious labor disputes.

1

The defendants contend, however, that workers in mines
seized by the Government are not employees of the fed-
¢ral Government ; that in operating the mines thus seized,
the Giovernment is not engaged in a sovereign function;
and that, conséquently, the situation in this case does not
fall within the area which we have indicated as lying out~
side the scope of the Norris-LaGuardia Act. It is clear,
however, that workers in the mines seized by the Govern-
ment under the authority of the War Labor Disputes Act
stand in an entirely different relationship to the federal
Government with respect to their employment from that
which existed before the seizure was effected. That Con-
gress intended such was to be the case is apparent both
from the terms of the statute and from the legislative
deliberations preceding its enactment. Section 3 of the
War Labor Disputes Act calls for the seizure of any plant,
mine, or facility when the President finds that the opera-
tion thereof is threatened by strike or other labor dis-
turbance and that an interruption in production will un-
duly impede the war effort. Congress intended that by
virtue of Government seizure, a mine should become, for
purposes of production and operation, a Government facil-
ity in as complete a sense as if the Government held full
title and ownership.®® Consistent with that view, erimi-
nal penalties were provided for interference with the oper-

46 Thus in the legislative debates Senator Connally stated: “. . .
but it does seem to me that the power and authority and sovereignty
of the Government of the United States are so comprehensive that
when we are engaged in war and a plant is not producing, we can take _J|
it over, and that when we do take it over, it is a Government plant, ===
just as much as if we had a fee simple title to it, . . .” 89 Cong.
Rec. 3811-3812. See also Id. at 3809, 3884-3885, 5722.
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ation of such facilities.*” Also included were procedures
for adjusting wages and conditions of employment of the
workers in such a manner as to avoid interruptions in pro-
duction.”®* The question with which we are confronted
is not whether the workers in mines under Government
seizure are “employees” of the federal Government for
every purpose which might be conceived,* but whether,
for the purposes-of this case, the incidents of the relation-
ship existing between the Government and the workers
are-those of governmental employer and employee.

47"War Labor Disputes Act, § 6, provided:

“(a) Whenever any plant, mine, or facility is in the possession
of the United States, it shall be unlawful for any person (1) to coerce,
instigate, induce, conspire with, or encourage any person, to interfere,
by lock-out, strike, slow-down, or other interruption, with the opera-
tion of such plant, mine, or facility, or (2) to aid any such lock-out,
strike, slow-down, or other interruption interfering with the operation
of such plant, mine; or facility by giving direction or guidance in the
conduct of such interruption, or by providing funds for the conduct
or direction thereof or for the payment of strike, unemployment, or
other benefits to those participating therein. No individual shall be
deemed to have violated the provisions of this section by reason only
of his having ceased work or having refused to continue to work or
to accept employment.

“(b) Any person who willfully violates any provision of this section
shall be subject to a fine of not more than $5,000, or to imprisonment
for not more than one year, or both.”

57 dNISIS:

4 Thus according to § 23 of the Revised Regulations for the Opera-~
tion of the Coal Mines Under Government Control, issued by the Coal
Mines Administrator on July 8, 1946: . . . nothing in these regula-
tions shall be construed as recognizing such personnel as officers and
employees of the Federal Government within the meaning of the
statutes relating to Federal employment.” And see § 16. Section 23
also provides, however: “All personnel of the mines, both officers
and employees, shall be considered as called upon by Executive Order
No. 9728, to serve the Government of the United States. . . .”
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Executive Order 9728, in pursuance of which the Gov-
ernment seized possession of the mines, authorized the
Secretary of the Interior to negotiate with the representa-
tives of the miners, and thereafter to apply to the \T‘ltlonal
Wage Stabilization Board for appropr iate (’hfmoeQ in terms:
and conditions of employment for the period of govern-
mental operation. Such negotiations were undertaken
and resulted in the Krug-Lewis agreement. That agree-
ment contains many “basic de ep »artures from the earlier con-
tract entered into between the mine workers and the pri-
vate operators on April 11, 1945, which, except as amended
and supplemented by the Krug-Lewis agreement, was
continued in effect for the period of Government posses-
sion. Among the terms of the Krug-Lewis agreement
were provisions for a new mine safety code. Operating
managers were directed to provide the mine employees
with the protection and benefits of Workmen’s Compensa-
tion and Occupational Disease Laws. Provision was made
for a Welfare and Retirement Fund and a Medical and
Hospital Fund. The agreement granted substantial wage
increases and contained tonm 101\’[1110 to \acatlons “and

vacation pay. Included “were provisions calhng for
changes in equitable grievanee procedures.

It should be observed that the Krug-Lewis agreement
was one solely between the Government and the union,
The private mine operators were not parties to the con-
tract nor were they made parties to any of its subsequent
modifications. It should also be observed that the provi-
sions relate to matters which normally constitute the sub-
ject matter of collective bargaining between employer and
employee. Many of the provisions incorporated into the

5 After the negotiation of the Krug-Lewis agreement, the changes
agreed upon therein were approved by the National Wage Sta-
bilization Act ‘m(l thereafter by the President. This procedure is
provided for in § 5 of the War Labor Disputes Act.
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agreement for the period of Government operation had

theretofore been vigorously opposed by the private opera-

tors and have not subsequently received their approval.

It is descriptive of the situation to state that the Gov-
ernment, in order to' maintain production and to accom-
plish the purposes of the seizure, has substituted itself for
the private employer in dealing with those matters which
formerly were the subject of collective bargaining be-
tween the union and the operators. The defendants by
their conduct have given practical recognition to this fact.
The union negotiated a collective agreement with the
Government and has made use of the procedures proyided
by the War Labor Disputes Act to modify its terms and
conditions. The union has apparently regarded the
Krug-Lewis agreement as a sufficient contract of employ-
ment to satisfy the mine workers’ traditional demand of
a contract as a condition precedent to their work. The
defendant Lewis, in responding to a suggestion of the Sec-
retary of the Interior that certain union demands should
be taken to the private operators with the view of making
~ possible the, termination of Government possession, stated
in a letter dated November 15, 1946: “TheGovernment of
the United States seized the mines and entered into a con-
tract. The mine workers do not propose to deal with
parties who have no status under the contract.” The
defendant Lewis in the same letter referred to the oper-
ators as “strangers to the Krug-Lewis Agreement” and to
the miners as the “400,000 men who now serye the Govern-
ment of the United States in the bituminous coal
mines.” e

The defendants, however, point to the fact that the
private managers of the mines have been retained by the
Government in the role of operating managers with sub-
stantially the same functions and authority. It is true

that the regulations for the operation of the mines issued

by the Coal Mines Administrator provide for the reten-

o T —
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tion of the private managers to assist in the realization of
the objects of Government seizure and operation.” The
regulations, however, also provide for the removal of such
operating managers at the discretion of the Coal Mines
Administrator.® Thus the Government, though utiliz-
ing the services of the private managers, has nevertheless
retained ultimate control.

The defendants also point to the regulations which
provide that none of the earnings or liabilities resulting:
from the operation of the mines, while under seizure,
are for the account or at the risk or expense of the Gov-
ernment ; * that the companies continue to be liable for all
Federal, State, and local taxes; * and that the mining com-
panies remain subject to suit.”® The regulations on which
defendants rely represent an attempt on the part of the
Coal Mines Administrator to define the respective powers
and obligations of the Government and private operators
during the period of Government control. We do not:
at this time express any opinion as to the validity of these
regulations. It is sufficient to state that, in any event,
the matters to which they refer have little persuasive
weight in determining the nature of the relation existing
between the Government and the mine workers.

We do not find convincing the contention of the defend-
ants that in seizing and operating the coal mines the Gov-
ernment was not exercising a sovereign function and that,
hence, this is not a situation which can be excluded from
the terms of the Norris-LaGuardia Act. In the Execu-
tive Order which directed the seizure of the mines, the
President found and proclaimed that “the coal produced

® Revised Regulations for the Operation of the Coal Mines under

Government Control, § 15. '
%2 Regulations, §§ 16, 31.
5 Regulations, §§ 17, 40.
5 Regulations, § 24.

5 [bid.
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by such mines is fequired for the war effort and is indis-
pensable for the continued operation of the national econ-
omy during thé transition from war to peace; that the war
effort will be unduly impeded or delayed by . . . inter-
ruptionis [in production]; and that the exercise . . . of
the powers vésted in me is necessary to insure the operation
of such minés in the interest of the war effort and to pre-
serve the national economic structure in the present emer-
gency. . . .” Under the conditions found by the President
to exist, it would be difficult to conceive of a more vital and
urgent function of the Government than the seizure and
operation of the bituminous coal mines. We held that
in a case such as this, where the Government has seized
actual possession of the mines, or other facilities, and is
operating them, and the relationship between the Govern-|
ment and the workers is that of employer and employee,}
the Norris-LaGuardia Act does not apply.

1L

Although we have held that the Norris-LaGuardia Act
did not render injunctive relief beyond the jurisdiction of
the District Court, there are alternative grounds which
support the power of the District Court to punish viola-
tions of its orders as eriminal contempt.

Attention must be directed to the situation obtaining
on November 18. The Government’s complaint sought
a declaratory judgment in Tespect to the right of the de-
fendants to terminate the contract by unilateral action.
What amounted to a strike call, effective at midnight on
November 20, had been issued by the defendant Lewis as
an “official notice”, Pending a determination of defend-
ants’ right to take this action, the Government requested a
temporary restraining order and injunctive relief. The
memorandum in support of the restraining order seriously
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arged the inapplicability of the Norris-LaGuardia Act to
the facts of this case, and the power of the District Court
to grant the ancillary relief depended in great part upon
the resolution of this jurisdictional question. In these
circumstances, the District Court unquestionably had the
power to issue a restraining order for the purpose of pre-
serving existing conditions pending a decision upon its own
jurisdiction.

The temporary restraining order was served on Novem-
ber 18. This was roughly two and one-half days before
the strike was to begin. The defendants filed no motion to
vacate the order. Rather, they ignored 1t, and allowed a
nationwide coal strike to become an accomplished fact.
This Court has used unequivocal language in condemning
such conduct,® and has in United States v. Shipp, 203
U. S. 563 (1906), provided protection for judicial author-
ity in situations of fhis kind. In that case this Court
had allowed an @ppeal-from a denial of a writ of habeas
corpus by the Circuit Court of Tennessee, The petition
had been filed by Johnson, then confined under a sentence
of death imposed by a state court. Pending the appeal,
this Court issued an order staying all proceedings against
Johnson. However, the prisoner was taken from jail
and lynched. Shipp, the sheriff having custody of John-
son, was charged with conspiring with others for the pur-
pose of lynching Johnson, with intent to show contempt
for the order of this Court. Shipp denied the jurisdiction
of this Court to punish for contemp.t’bn the ground that
the stay order was issued pending an appeal over which

5 “Tf a party can make himself a judge of the validity of orders
which have been issued, and by his own act of disobedience set them
aside, then are the courts impotent, and what the Constitution now
fittingly calls the ‘judicial power of the United States’ would be a
mere mockery.” Gompers v. Bucks Stove & Range Co., 221 U. 8.
418, 450 (1911).
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this Court had no jurisdiction because the constitutional
questions alleged were frivolous and only a pretense. The
Court, through Mr. Justice Holmes, rejected the conten-
tion as to want of jurisdiction, and in ordering the
contempt to be tried, stated:

“We regard this argument as unsound. It has been
held, it is true, that orders made by a court having no
jurisdiction to make them may be disregarded with-
out liability to process for contempt. In re Sawyer,
124 U. S. 200; Ez parte Fisk, 113 U. S. 713; Ex parte
Rowland, 104 U. S. 604. But even if the Circuit
Court had no jurisdiction to entertain Johnson’s peti-
tion, and if this eourt had no jurisdiction of the ap-
peal, this court, and this court alone, could decide
that:such was the law. - It and it alone necessarily
had jurisdiction to decide whether the case was prop-
erly before it. On that question, at least, it was its
duty to permit argument and to take the time re-
quired for such consideration as it might need. See
Mansfield, Coldwater & Lake Michigan Ry. Co. v.
Swan, 111 U. S. 379, 387. Until its judgment declin-
ing jurisdiction should be announced, it had author-
ity from the necessity of the case to make orders to
preserve the existing conditions and the subject of the
petition, just as the state court was bound to refrain
from further proceedings until the same time. Rev.
otat. § 766; act of March 3, 1893, c. 226, 27 Stat. 751.
The fact that the petitioner was entitled to argue his
case shows what needs no proof, that the law con-
teniplates the possibility of a decision either way, and
therefore must provide for it.” 203 U. S. 573.

If this Court did not have jurisdiction to hear the appeal
in the Shipp case, its order would have had to be vacated.
But it was ruled that only the Court itself could determine
that ‘question of law, Until it was found that the Court .

had no jurisdiction, “, . . it had authority from the
necessity of the case to make orders to preserve the

existing conditions and the subject of the petition . . .”




759, 760, 781, 782 & 811
U. S. v. UNITED MINE WORKERS. 31

Application of the rule laid down in United States V.
Shipp, supra, is apparent in Carter v. United States, 135
F. 2d 858 (1943). There a district court, after making
the findings required by the Norris-LaGuardia Act, issued
a temporary restraining order. An injunction followed
after a hearing in which the court affirmatively decided
that it had jurisdiction and overruled the defendants’
objections based upon the absence of diversity and the
absence of a case arising under a statute of the United
States. These objections of the defendants prevailed on
appeal, and the injunction was set aside. Brown v. Cou-
manis, 135 F. 2d 163 (1943). But in Carter, a companion
case, violations of the temporary restraining order were
held punishable as criminal contempt. Pending a de-
cision on a doubtful question of jurisdiction; the District
Court was held to have power to maintain the status quo
and punish violations as contempt.”

In the case before us, the District Court had the power
to preserve existing conditions while it was determining its
own authority to grant injunctive relief. The defend-

ants, in making their private determination of the law,
acted at their peril. Their disobedience is punishable as
criminal contempt.

57 “Tt cannot now be broadly asserted that a judgment is always a
nullity if jurisdiction of some sort or other is wanting. It is now held
that, except in case of plain usurpation, a court has jurisdiction to
determine its own jurisdiction, and if it be contested and on due
hearing it is upheld, the decision unreversed binds the parties as a
thing adjudged. Treines v. Sunshine Mining Co., 308 U. S. 66, 60
S. Ct. 44, 84 L. Ed. 85; Sunshine Anthracite Coal Co. v. Adkins,
310 U. S. 381, 403, 60 S. Ct. 907, 84 L. Ed. 1263; Stoll v. Gottlied,
305 U. S. 165, 59 S. Ct. 134, 83 L. Ed. 104. ‘So in the matter of federal
jurisdiction, which is often a close question, the federal court may
either have to determine the facts, as in contested citizenship, or the
law, as whether the case alleged arises under a law of the United
States.”
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Although a different result would follow were the ques-
tion of jurisdiction frivolous and not substantial, such
contention would be idle here. The applicability of the
Norris-LaGuardia Act to the United States in a case such
as this had not previously received judicial consideration,
and both the language of the Act and its legislative history
indicated the substantial nature of the problem with which
the District Court was faced.

Proceeding further, we find impressive authority for the
proposition that an order issued by a court with jurisdiec-
tion over the subject matter and person must be obeyed
by the parties until it is reversed by orderly and proper
proceedings.® This is true without regard even for the
constitutionality of the Act under which the order is is-
sued. In Howat v. Kansas, 258 U. S. 181, 189-90 (1922)
this Court said:

“An injunction duly issuing out of a court of general
jurisdiction with equity powers upon pleadings prop-
erly invoking its action, and served upon persons
made parties therein and within the jurisdiction, must
be obeyed by them however erroneous the action of
the court may be, even if the error be in the assump-
tion of the validity of a seeming but void law going
to the merits of the case. It is for the court of first
instance to determine the question of the validity
of the law, and until its decision is reversed for error
by orderly review, either by itself or by a higher court,
its orders based on its decision are to be respected,
and disobedience of them is contempt of its lawful
authority, to be punished.” ®

8 Howat v. Kansas, 258 U. S. 181 (1922); Russell v. United States,
86 F. 2d 389 (1936); Locke v. United States, 75 F. 2d 157 (1935);
O’Hearne v. United States, 66 F. 2d 933 (1933); Schwartz v. United
States, 217 F. 866 (1914); Brougham v. Oceanic Steam Navigation
Co., 205 F. 857 (1913): Blake v. Nesbet, 144 F. 279 (1905) ; see Ale-
mite Mfg. Corp.v. Staff, 42 F. 2d 832, 833 (1930).

5 See Alemite Mfg. Corp. v. Staff, 42 F. 2d 832, 833 (1930).
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Violations of an order are punishable as eriminal contempt
even though the order is set aside on appeal, Worden v.
Searls, 121 U. S. 14 (1887),% or though the basic action has
become moot, Gompers v. Bucks Stove & Range Co.,
221 U.S.418 (1911).

We insist upon the same duty of obedience where, as
here, the subject matter of the suit, as well as the parties,
was properly before the court; where the elements of fed-
eral jurisdiction were clearly shown ; and where the author-
ity of the court of first instance to issue an order ancillary
to the main suit depended upon a statute, the scope and ap-
plicability of which were stubject to substantial doubt.
The District Court on November 29 affirmatively decided
that the Norris-LaGuardia Act was of no force in this
case and that injunctive relief was therefore authorized.
Orders outstanding or issued after that date were to be
obeyed until they expired or were set aside by appropriate
proceedings, appellate or otherwise. Convictions for
criminal eontempt intervening before that time may
stand.

It does not follow, of course, that simply because a de-
fendant may be punished for criminal contempt for dis-
obedience of an order later set aside on appeal, that the
plaintiff in the action may profit by way of a fine imposed |
in a simultaneous’ proceeding for civil contempt based
upon a violation of the same order. The right to reme-

dial relief falls with an injunction which events prove

was erroneously issued, Worden v. Searls, supra at 25, 26;
Salvage Process Corp. v. Acme Tank Cleaning Process
Corp., 86 F. 2d 727 (1936) ; S. Anargyros v. Anargyros &
Co., 191 F. 208 (1911); * and a fortiori when the injunc-

80 See Salvage Process Corp. v. Acme Tank Cleaning Process Corp.,
86 F. 2d 727 (1936).

61 See Leman v. Krentler-Arnold Co., 284 TU. S. 448, 453 (]‘.),'}‘_2);
Bessette v. W. B. Conkey Co., 194 U. S. 324, 329 (1904) ; McCann v.
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tion or restraining order was beyond the jurisdiction of
the court. Nor does the reason underlying United States
v. Shipp, supra, compel a different result. If the Norris-
LaGuardia Act were applicable in this case, the conviction
for civil contemnt would be reversed in its entirety.
Assuming, then, that the Norris-LaGuardia Act ap-
plied to this case and prohibited injunctive relief at the
request of the United States, we would set aside the pre-
liminary injunction of December 4 and the judgment for
civil contempt; but we would, subject to any infirmities in
the contempt proceedings or in the fines imposed, affirm
the judgments for criminal contempt as validly punishing
violations of an order then outstanding and unreversed.

160L

The defendants have pressed upon us the procedural
aspects of their trial and allege error so prejudicial as to
require reversal of the judgments for civil and criminal
contempt. But we have not been persuaded.

The question is whether the proceedings will support
judgments for both criminal and civil contempt; and our
attention is directed to Rule 42 (b) of the Rules of Crim-
inal Procedure.”” The rule requires eriminal contempt

New York Stock Exchange, 80 F. 2d 211, 214 (1935). In accord
in the case of settlement is Gompers v. Bucks Stove & Range Co.,
221 U. S. 418, 451-2 (1911): ¢. . . when the main cause was termi-
nated . . . between the parties, the complainant did not require and
was not entitled to any compensation or relief of any other
character.”

%218 U. 8. C. A. following § 687. Rule 42 (b) regulates various
aspects of a proceeding for criminal contempt where the contempt
is not committed in the actual presence of the court:

“DisprositioN UpoN NoriceE AND HEARING. A criminal contempt
except as provided in subdivision (a) of this rule shall be prosecuted
on notice. The notice shall state the time and place of hearing, allow-
ing a reasonable time for the preparation of the defense, and shall
state the essential facts constituting the criminal contempt charged
and describe it as such. The notice shall be given orally by the judge
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to be prosecuted on notice stating the essential facts con-
stituting the contempt charged. In thisrespect, there was
compliance with the rule here. Notice was given by a rule
to show cause served upon defendants together with the
Government’s petition and supporting affidavit. The
pleadings rested only upon information and belief, but
Rule 42 (b) was not designed to cast doubt upon the pro-
priety of instituting eriminal contempt proceedings in this
manner.* The petition itself charged a violation of the
outstanding restraining order, and the affidavit alleged in
detail a failure to withdraw the notice of November 15,
the cessation of work in the mines, and the consequent
interferencé with governmental functions and the juris-
diction of the court. The defendants were fairly and
completely apprised of the events and conduct constituting
the contempt charged.

However, Rule 42 (b) requires that the notice issuing
to the defendants describe the eriminal contempt charged
as such. The defendants urge a failure to comply with
thisrule. The petition alleged a willful violation of the re-
straining order, and both the petition and the rule to show
cause inquired as to why the defendants should not be
“punished as and for a contempt” of court, But nowhere

in open court in the presence of the defendant or, on application of
the United States attorney or of an attorney appointed by the court
for that purpose, by an order to show cause or an order of arrest.
The defendant is entitled to a trial by jury in any case in which an
act of Congress so provides. He is entitled to admission to bail as
provided in these rules. If the contempt charged involves disrespect
to or criticism of a judge, that judge is disqualified from presiding
at the trial or hearing except with the defendant’s consent. Upon a
verdict or finding of guilt the court shall enter an order fixing the
punishment.”

8 Conley v. United States, 59 F. 2d 929 (1932); Kelly v. United
States, 250 F. 947 (1918); see National Labor Relations Board v.
Arcade-Sunshine Co., 122 F. 2d 964, 965 (1941).
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was the contempt described as eriminal as required by the
rule.

Nevertheless, the defendants were quite aware that a
criminal contempt was charged.* In their motion to dis-
charge and vacate the rule to show cause, the contempt
charged was referred to as eriminal.®® And in argunient on
the motion the defendants stated and were expressly in-
formed that a eriminal contempt was to be tried. Yetitis
now urged that the omission of the words “criminal con-
tempt” from the petition and rule to show cause was preju-
dicial error. Rule 42 (b) requires no such rigorous appli-
cation, for it was designed to insure a realization by
contemnors that a prosecution for criminal eontempt. is
contemplated.”® Its purpose was sufficiently fulfilled here,
for this failure to observe the rule in all respects has not
resulted in substantial prejudice to the defendants.

Not only were the defendants fully informed that
a criminal contempt was charged, but we ‘think they
enjoyed during the trial itself all the enhanced pro-

84Tt could be well argued that the use of the word “punished” in
the petition and rule to show cause was in itself adequate notice,
for “punishment” has been said to be the magic word indicating a
proceeding in criminal, rather than civil, contempt. Moskovitz, Con-
tempt of Injunctions, Civil and Criminal, 43 Col. L. Rev. 780, 789—

90 (1943). But “punishment” as used in contempt cases is ambigu-
ous. “It i1s not the fact of punishment, but rather its character and
purpose . . .” Gompers v. Bucks Stove & Range Co., 221 U..S. 418,
441 (1911).

Noteworthy also is the allegation in the affidavit that the defend-
ants’ violation of the restraining order had “interfered with this
Court’s jurisdiction.” And the charge in the petition of “willfully

. and deliberately” disobeying the restraining order indicates an
intention to prosecute eriminal contempt.

6 See point 4, note 14, supra. The points and authorities in sup-
port of the motion used similar language.

86 The rule in this respect follows the suggestion made in McCann
v. New York Stock Exchange, 80 F. 2d 211, 214-215 (1935). Notes
to the Rules of Criminal Procedure, Advisory’ Committee, March,
1945, p. 34.
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tections accorded defendants in eriminal contempt pro-
ceedings.”” We need not treat these at length, for
defendants, in this respect, urge only their right to a jury
trial as provided in § 11 of the Norris-LaGuardia Act. But
§ 11 is not operative here, for it applies only to cases “aris-
and we have already held that the
restriction upon injunctions imposed by the Act do not

ing under this Act”,

govern this case.”” The defendants, we think, were
properly tried by the Court without a jury.

If the defendants were thus accorded all the rights
and privileges owing to defendants in ceriminal contempt
cases, they are put in no better position to complain
because their trial included a proceeding in civil contempt
and was carried on in the main equity suit. Common
sense would recognize that conduct can amount to both
civil and eriminal contempt. The same acts may justify
a court in resorting to coercive and to punitive
measures.” Disposing of both aspects of the contempt in
a single proceeding would seem at least a convenient
practice. Litigation in patent cases has frequently fol-

67 Cooke v. United States, 267 U. S. —)IT, 537 (I(]_)-;) ; See J[{’(‘]l([(’[h’()n
)¢

v. United States, 266 U. S. 42, 66-67 (1924). -
% Section 11 provides in part: “In all cases arising under this Act
in which a person shall be charged with contempt in a court of the
United States (as herein defined), the aceused shall enjoy the right
to a speedy and public trial by an impartial jury of the State and
district wherein the contempt shall have been committed . .%”

% We believe, and the Government admits, that the defendants
would have been entitled to a jury trial if § 11 applied to the instant
contempt proceeding and if this case arose under the Norris-LaGuardia
Act.

0 “Tt may not be always easy to classify a particular act as belonging
to either one of these two classes. It may partake of the eharacter-
istics of both.” Bessette v. W. B. Conkey Co., 194 U. S. 324, 329
(1904). See Lamb v. Cramer, 285 U, S. 217, 221 (1932) ; Merchants
Stock & Gramm Co. v. Board of Trade of Chicago, 201 F. 20, 24
(1912).
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JTowed this course,” and the same method can be noted in
other situations in both federal and state courts.”
ule 42 (b), while demanding fair notice and recog-
nition of the ecriminal aspects of the case, contains
nothing precluding a simultaneous disposition of the reme-
dial aspects of the contempt tried. Even if it be the better
practice to try criminal contempt alone and so avoid
obscuring the defendant’s privileges in any manner, a

mingling of civil and eriminal contempt proceedings must,
nevertheless be shown to result in substantial prejudice
before a reversal will be required.” That the contempt

7 “Tp patent cases it has been usual to embrace in one proceeding
the public and private remedy—to punish the defendant if found
worthy of punishment, and, at the same time, or as an alternative,
to assess damages and costs for the benefit of the plantiff . . .”
Hendryx v. Fitzpatrick, 19 F. 810, 813 (1884). Examples of this
procedure appear in Union Tool Co. v: Wilson, 259 U.S. 107 (1922);
Matter of Christensen Engineering Co., 194 U. S. 458 (1904) ; Wilson
v. Byron Jackson Co,, 93 F. 2d 577 (1937); Kreplik v. Couch Patents
Co., 190 E. 565 (1911).

2 Farmers Nat’l Bank v. Wilkinson, 266 U. S. 503 (1925); In re
Swan, Petitioner, 150 U. S. 637 (1893)-; In re Ayers, 123 U. S. 443
(1887): Merchants Stock & Grain Co. v. Board of Trade of Chicago,
201 F. 20 (1912). See Phillips Sheet & Tin Plate Co. v. Amalga-
mated Ass'n. of Iron & Tin Workers, 208 F. 335, 340 (1913). In-
stances in the state courts include Carey v. District Court of Jasper
County, 226 Towa 717, 285 N. W. 236 (1939); Holloway v. Peoples
Water Co., 100 Kans. 414, 167 P. 265 (1917); Grand Lodge, K. P. of
New Jersey v. Jansen, 62 N, J. Eq. 737, 48 Atl. 526 (1901).

7 We are not impressed with defendants’ attack on the pleadings as
insufficient to support a judgment for civil contempt.  The petition,
affidavit, and rule to show’ cause did not expressly mention civil con-
tempt or remedial relief, but the affidavit contained allegations of
interference with the operation of the mines and with governmental
functions. These claims do not negative remedial or coercive relief.
More significantly, the affidavit charged disobedience of the restraining
order by failing to withdraw,the notice of Nov. 15. We will not
assume that the defendants were not instantly aware that a usual
remedy in such a situation is I()\llllpu.\(‘ coercive sanctions until the
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proceeding carried the number and name of the equity
suit ™ does not alter this conclusion, especially where, as
here, the United States would have been the complaining
party in whatever suit the contempt was tried. In so far
as the criminal nature of the double proceeding domi-
nates ™ and in so far as the defendants’ rights in the
criminal trial are not diluted by the mixing of civil with
criminal contempt, to that extent is prejudice avoided.™
Here, as we have indicated, all rights and privileges of
the defendants were fully respected, and there has been
no showing of substantial prejudice flowing from .the_,
formal peculiarities of defendants’ trial.

act is performed. This is a function of civil contempt. Lamb v.
Cramer. 285 U. S. 217, 221 (1932); Michaelson v. United States, 266
U. S. 42, 66 (1924) : Gompers v. Bucks Stove & Range Co., 221 U. S.
418, 449 (1911). Furthermore, defendants’ counsel, in argument
on the motion to vacaté, remarked that the United States was pro-
ceeding upon the theory of civil econtempt, and attempted only to
demonstrate the irability of the United States to seek this relief. And
when the Government’s suggestions for fines were before the Court,

defendants’ ‘counsel argued the excessiveness of the fines for either
civil or criminal contempt. ;

% Criminal contempt was apparently tried out in the equity suit
in the patent cases in Note 71, supra. And this was the practice fol-
lowed in Matter of Christensen Engineering Co., 194 U. S. 458 (1904) ;
Bessette v. W. B. Conkey Co., 194 U. S.- 324 (1904) ; New Orleans v.
Steamship Co., 20 Wall. 387 (1874). In none of these cases in this
Court, however, has there been an affirmative discussion of the pro-
priety of proceeding in this manner. Compare Gompers v. Bucks
Stove & Range Co., 221 U. S. 418, 445 (1911) ; United States v. Bitt-
ner, 11 F. 2d 93, 95 (1926), with Nye v. United States, 313 U. S. 33,
42 (1941).

% Cf. Nye v. United States, 313 U. S. 33, 42 (1941) ; Union Tool Co.
v. Wilson, 259 U. S. 107, 110 (1922) ; In re Merchants Stock & Grain
Co., Petitioner, 223 U. S. 639, 642 (1911); Matter of Christensen
Engineering Co., 194 U. S. 458, 461 (1904).

% In Federal Trade Commission v. A. McLean & Son, 94 F. 2d
802 (1938), it could not be said that the criminal element had been
dominant and clear from the very outset of the case. The same is
true of Norstrom v. Wahl, 41 F. 2d 910 (1930).
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Lastly, the defendants have assigned as error and
argued in their brief that the District Court improperly
extended the restraining order on November 27 for another
ten days. There was then in progress argument on de-
fendants’ motion to vacate the rule to show cause, a part
of the contempt proceedings. In the circumstances of
this case, we think there was good cause shown for
extending the order.”

TV

Apart from their contentions concerning the formal
aspects of the proceedings below, defendants insist upon
the inability of the United States to secure relief by way
of civil contempt in this case, and would limit the right
to proceed by civil contempt to situations in which the
United States is enforcing a statute expressly allowing
resort to the courts for enforcement of-statutory orders.
McCrone v. United States, 307 U. S. 61 (1939), however,
rests upon no such narrow ground, for the Court there
said that “Article 3, § 2, of the Constitution, expressly con-
templates the United States as a party to eivil proceedings
by extending the jurisdiction of the federal judiciary ‘to
Controversies to which the United States shall be a
party.’” *Id.at 63. The United States was fully entitled
to bring the present suit and to benefit from orders en-
tered in its behalf.® We will not reduce the practical
that a (mn]nﬁ':ll‘_y restraining order should expire according to its
terms “unless within the time so fixed the order, for good cause shown,

77 Rule 65 (b) of the Federal Rules of Civil Procedure provides

is extended for a like period . . .” There being sufficient cause for
the extension, there is no conflict with the subsequent clause of Rule
65 (b) requiring that “the motion for a preliminary injunction
shall be set down for hearing at the earliest possible time and
takes precedence of all matters except older matters of the same
character . . .”

8 Section 24 of the Judicial Code, 28 U. S. C. § 41, extends the juris-
diction of the District Courts to “all suits of a civil nature, at common
law or in equity, brought by the United States . . .”
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value of the relief granted by limiting the United States,
when the orders have been disobeyed, to a proceeding in
criminal contempt, and by denying to the Government the
civil remedies enjoyed by other litigants, including
the opportunity to demonstrate that disobedience has
occasioned loss.™

V.

Tt is urged that, in any event, the amount of the fine of
$10,000 imposed on the defendant Lewis and of the fine of
$3,500,000 imposed on the defendant Union were arbitrary,
excessive, and in no way related to, the evidence adduced at
the hearing.

Sentences for eriminal contempt are punitive in their
nature and are imposed for the purpose of vindicating the
authority of the Court. Gompersv. Bucks Stove & Range
Co., supra at 441. The interests of orderly government
demand that respect and compliance be given to orders
issued by courts possessed of jurisdiction of persons and
subject matter. One who defies the public authority and
willfully refuses his obedience, does so at his peril. In
imposing a fine for eriminal contempt, the trial judge may
properly take into consideration the extent of the willful
and deliberate defiance of the court’s order, the seriousness
of the consequences of the contumacious behavior, the
necessity of effectively terminating the defendant’s defi-
ance as required by the public interest, and the importance
of deterring such acts in the future. Because of the nature
of these standards, great reliance must be placed upon the
discretion of the trial judge.

The trial court properly found the defendants guilty
of eriminal contempt. Such contempt had continued for

®The Court in the McCrone case affirmed 100 F. 2d 322 and
noted, 307 U. S. 61, 63, note 4, the conflict with Federal Trade Com-
nussion V. A. McClean & Son, 94 F. 2d 802, 804 (1938), upon which
defendants now rely.
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15 days from the issuance of the restraining order until the
finding of guilty. Its willfulness had not been qualified by
any concurrent attempt on defendants’ part to challenge
the order by motion to vacate or other appropriate pro-
cedures. Immediately following the finding of guilty, de-
fendant Lewis stated openly in court that defendants
would adhere to their policy of defiance. This policy, as
the evidence showed, was the germ center of an economic
paralysis which was rapidly extending itself from the bi-
tuminous coal mines into practically every other major
industry of the United States. It was an attempt to repu-
diate and override the instrument of lawful government
in the very situation in which governmental action was
indispensable.

The trial- court also properly found the defendants
guilty of civil contempt. Judicial sanctions in civil con-
tempt proceedings may, in a proper case, be employed for
either or both of two purposes: to coerce the defendant
into compliance with the court’s order, and to compensate
the complainant for losses sustained. Gompers v. Bucks
Stove & Range Co., supra, at 448, 449. Where compen-
sation is intended, a fine is imposed, payable to the com-
plainant. . Such fine must of course be based unon
evidence of complainant’s actual loss,” and his right, as
a civil litigant, to the compensatory fine is dependent
upon the outcome of the basic controversy.*

3ut where the purpose is to make the defendant com-

ply, the eourt’s discretion is otherwise exercised. It must” |
then consider the character and magnitude of the harm

8 Leman v. Krentler-Arnold Co., 284 U. S. 448, 455456 (1932);
Gompers v. Bucks Stove & Range Co., 221 U. S. 418, 443444 (1911) ;
Parker v. United States, 126 F. 2d 370, 380 (1942): Judelshon v.
Black, 64 E. 2d 116 (1933); Norstrom v. Wahl, 41 F. 2d 910, 914
(1930).

81 See page 34

, Supra.

]
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threatened by continued contumacy, and the probable
effectiveness of any suggested sanction in bringing about
the result desired.*

It is a corollary of the above principles that a court
which has returned a conviction for contempt must, in
fixing the amount of a fine to be imposed as a punishment
or as a means of securing future compliance, consider the
amount of defendant’s financial resources and the conse-
quent seriousness of the burden to that particular
defendant.

In the light of these principles, we think the record
clearly warrants a fine of $10,000 against defendant Lewis
for eriminal contempt. A majority of the Court, how-
ever, does not think that it warrants the uncondi-
tional imposition of a fine of $3.500.000 against the
defendant union. A majority feels that, if the court
below had assessed a fine of $700,000 against the defend-
ant union, this, under the circumstances, would not be
excessive as punishment for the eriminal contempt there-
tofore committed; and feels that, in order to coerce the
defendant union into a future compliance with the Court’s
order, it would have been effective to make the other
$2,800,000 of the fine conditional on the defendant’s

failure to purge itself within a reasonable time. Accord-
ingly, the judgment against the defendant union is held
to be excessive. It will be modified so as to require the

defendant union to pay a fine of $700,000, and further,
to pay an additional fine of $2,800,000 unless the defend-
ant union, within five days after the issuance of the
mandate herein, shows that it has fully complied with
the temporary restraining order issued November 18,
1946, and the preliminary injunction issued December 4,
1946. The defendant union can effect full compliance

82Cf. Doyle v. London Guarantee Co., 204 U. S. 599 (1907). See
also In re Chiles, 22 Wall. 157, 168 (1874).




59, 760, 781, 782 & 811
44 U. S. ». UNITED MINE WORKERS.

only by withdrawing unconditionally the notice given by
it, signed John L. Lewis, President, on November 15,
1946, to J. A. Krug, Secretary of the Interior, terminat-
ing the Krug-Lewis agreement as of twelve o’clock mid-
night, Wednesday, November 20, 1946, and by notifying,
at the same time, its members of such withdrawal in
substantially the same manner as the members of the de-
fendant union were notified of the notice to the Secre-
tary of the Interior above-mentioned; and by withdraw-
ing and similarly instructing the members of the
defendant union of the withdrawal of any other notice
to the effect that the Krug-Lewis agreement is not in
full force and effect until the final determination of the
basic issues arising under the said agreement.

We well realize the serious proportions of the fines here
imposed upon the defendant union. But a majority feels
that, the course taken by the union carried with it such a
serious threat to orderly constitutional government, and
to the economic and social welfare of the nation, that a fine
of substantial size is required in order to emphasize the
gravity of the offense of which the union was found guilty.
The defendant Lewis, it is true, was the aggressive leader
in the studied and deliberate non-compliance with the
order of the District Court; but, as the record shows, he
stated in open court prior to imposition of the fines that
“the representatives of the United Mine Workers deter-
mined that the so-called Krug-Lewis agreement was

breached”, and that it was the union’s ‘representatives”
who ‘“notified the Secretary of the Interior that the con-
tract was terminated as of November 20th”. And cer-

tainly it was the members of the defendant union who
executed the nationwide strike. Loyalty in responding
to the orders of their leader may, in some minds, minimize
the gravity of the miners’ conduct; but we cannot ignore
the effect of their action upon the rights of other citizens,
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or the effect of their action upon our system of government.
The gains, social and economie, which the miners and
other citizens have realized in the past, are ultimately due
to the fact that they enjoy the rights of free men under
our system of government. Upon the maintenance of
that system depends all future progress to which they may
justly aspire. In our complex society, there is a great
variety of limited loyalties, but the overriding loyalty of
all is to our country and to the institutions under which
a particular interest may be pursued.

We are aware that the defendants may have sincerely
believed that the restraining order was ineffective and
would finally be vacated. However, the Government had
sought a declaration of its contractual rights under the
Krug-Lewis agreement, effective since May 29, 1946, and
solemnly subseribed by the Government and the defendant
union. The restraining order sought to preserve condi-
tions until the cause could be determined, and obedience
by the defendants would have secured this result. They
had full opportunity to comply with the order of the Dis-
trict Court, but they deliberately refused .obedience and
determined for themselves the validity of the order.
When the rule to show cause was issued, provision was} j
made for a hearing as to whether or not the alleged (*(m—}
tempt was sufficiently purged. At that hearing the de- |

\

fendants stated to the court that their position remained
then in the status which existed at the time of the issuance

K

1

1
'

of the restraining order. Their conduct showed a total
lack of respect for the judicial process. Punishment in
this case is for that which the defendants had done prior
to imposition of the judgment in the District Court,
coupled with a coercive imposition upon the defendant
union to compel obedience with the court’s outstanding
order.
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We have examined the other contentions advanced by
the defendants but have found them to be without merit.
The temporary restraining order and the preliminary n-
junction were properly issued, and the actions of the Dis-
trict Court in these respects are affirmed. The judgment
against the defendant Lewis is affirmed. The judgment,
against the defendant union is modified in accordance with
this opinion, and, as modified, that judgment is affirmed.

So ordered.




Supreme Court of the Umted States.

Memorandum.

Satrunwy 20, 191 7

0B« 799, 760, 781, 782 & 611

- T —_—— — ERVTR I T Ve
Ve Se T UHITED U LI A T
- B '-u‘. L & P BN ke T ¥ ¥ S Ju-‘fi‘ -isﬁ::"-\ R

Stylistic changes throughout.
Jthor chances narked on Pases
2y 2y 31y 37y 39, b0y 13, 15,
L6, and k7.

200 Chilef Justice,




SUPREME COURT OF THE UNITED STATES

Nos. 782 AxD 811.—OctoBER TERM, 1946.

The United States of/America,
Petitioner,
759 V.
United Mine Workers of America,
Unincorporated Association.

The United States of America,
Petitioner,
760 .
John L. Lewis, Individually and as
President of the United Mine Work-
ers of America.

On Writs of Cer-
tiorari to the
United States

United Mine Workers of America, an
Unincorporated Association, Peti-
fioner,

731 i Court of Ap-

s L o ¢ eals for the
The United States of America. %f)i:\'tl'i('t )of Cos

: 5 lumbia.
John L. Lewis, Individually and as

President of the United Mine Work-
ers of America, Petitioner,
782 V.

The United States of America.

United Mine Workers of America, an
Unincorporated Association, and
John L. Lewis, Individually and as
President of the United Mine Work-
ers of America, Petitioners,

811 V.

The United States of America.

[March—, 1947.]

Curer Jusrice Vinson delivered the opinion of the’
Court.




759, 760, 781, 782 & 811
U. S. ». UNITED MINE WORKERS.

In October, 1946, the United States was in possession of,
and operating, the major portion of the country’s bitumi-
nous coal mines.! Terms and conditions of employment

were controlled “for the period of Government possession”
by an agreement ? entered into on May 29, 1946, between
Secretary of Interior Krug, as Coal Mines Administrator,
and John L. Lewis, as President of the United Mine Work-
ers of America.® The Krug-Lewis agreement embodied

1 The United States had taken possession of the mines pursuant to
Executive Order 9728 of May 21, 1946. 11 F. R. 5593, in which they
President, after determining that labor disturbances were interrupting
the production of bituminous coal necessary for the operation of the
national economy during the transition from war to peace, directed
the Secretary of Interior to take possession of and operate the mines
and to negotiate with representatives of the miners concerning the
terms and conditions of employment.

The President’s action was taken under the Constitution, as Presi-
dent of the United States and Commander in Chief of the Army and
Navy, and by virtue of the authority conferred upon him by the War
Labor Disputes Act, 57 Stat. 163, 50 U. S. C. App. §§ 1501-1511.
Section 3 of the Aet authorizes the seizure of facilities necessary
for the war effort if and when the President finds and proclaims that
strikes or other labor disturbances are interrupting the operation of
such facilities.

Section 3 directs that the authority under that section to take
possession of the specified facilities will terminate with +the ending
of hostilities and that the authority under that section to operate
facilities seized will terminate six months after the ending of hostilities.
The President on December 31, 1946, proclaimed that hostilities were
terminated on that day. 12 F.R.1.

2The initial paragraph of the contract provided:

“This agreement between the Secretary of the Interior, acting as
Coal Mines Administrator under the authority of Executive Order No.
9728 (dated May 21, 1946, 11 F. R. 5593), and the United Mine
Workers of America, covers for the period of Government possession
the terms and conditions of employment in respect to all mines in
Government possession which were as of March 31, 1946, subject to
the National Bituminous Coal Wage Agreement, dated April 11,
1945.”

8 In compliance with Executive Order No. 9728 and § 5 of the War
Labor Disputes Act, the agreement had been submitted to and ap-
proved by the National Wage Stabilization Board.
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* and, ex-

cept as amended and supplemented therein, the agree-
ment carried forward the terms and conditions of the
National Bituminous Coal Wage Agreement of April 11,
19457

On October 21, 1946, the defendant Lewis directed a let-
ter to Secretary Krug and presented issues which led
directly to the present controversy. According to the

far reaching changes favorable to the miners;

defendant Lewis, the Krug-T.ewis agreement carried for-
ward § 15 of the National Bituminous Coal Wage Agree-
ment of April 11,1945. - Under that section either party to
the contract was privileged to give ten days’ notice in
writing of a desire for a negotiating conference which the
other party was required to attend; fifteen days after the
beginning of the conference either party might give notiee
i writing of the termination of the agreement, effective

five days after receipt of such notice. Asserting authority
under this clause, the defendant Lewis in his letter of
October 21 requested that a conference begin November 1
for the purpose of negotiating new arrangements concern-

ing wages, hours, practices, and other pertinent matters
appertaining to the bituminous coal industry.°®

Captain N. H. Collisson, then Coal Mines Administra-
tor, answered for Secretary Krug. Any contractual basis
for requiring negotiations for revision of the Krug-Lewis

4 See infra p. 25.

5 The saving clause was in the following form:

“Except as amended and supplemented herein, this agreement
carries forward and preserves the terms and conditions contained in
all joint wage agreements effective April 1, 1941, through March 31,
1943, the supplemental agreement providing for the six (6) day
workweek, and all the various district agreements executed between
the United Mine Workers and the various Coal Associations and Coal
Companies (based upon the aforesaid basic agreement) as they existed
on March 31, 1943, and the National Bituminous Coal Wage Agree-
ment, dated April 11, 1945.”

¢ The letter also charged certain breaches of contract by the Govern-
ment and asserted significant changes in Government wage policy.
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agreement was denied.” In the opinion of the Govern-
ment. § 15 of the 1945 agreement had not been preserved
by the Krug-Lewis agreement; indeed, § 15 had been ex-
pressly nullified by the clause of the latter contract pro-
viding that the terms contained therein were to cover the
period of Government possession. Although suggesting
that any negotiations looking toward a new agreement
be carried on with the mine owners, the Government
expressed willingness to discuss matters affecting the
operation of the mines under the terms of the Krug-Lewis
agreement.

Conferences were scheduled and began in Washington
on November 1, both the union and the Government ad-
hering to their opposing views regarding the right of either
party to terminate the contract.® At the fifth meeting,
held on November 11, the union for the first time offered
speeific proposals for changes in wages and other conditions
of employment. On November 13 Secretary Krug re-

quested the union to negotiate with the mine owners.
This suggestion was rejected.” On November 15 the
union, by John L. Lewis, notified Secretary Krug that
“Fifteen days having now elapsed since the beginning of
said conference, the United Mine Workers of America,
exercising its option hereby terminates said Krug-Lewis
Agreement as of 12:00 o’clock P. M. Midnight,
Wednesday, November 20, 1946.”

Secretary Krug again notified the defendant Lewis that
he had no power under the Krug-Lewis agreement or under
the law to terminate the contract by unilateral declara-

" Captain Collisson also specifically denied breaches of contract

on the part of the Government.

8 Conferences were carried on without prejudice to the claims of
either party in this respect.

9 Secretary Krug and defendant Lewis met privately on November
13 and again on November 14.
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tion.”® The President of the United States announced
his strong support of the Government’s position and re-
quested reconsideration by the union in order to avoid a
national crisis. However, the defendant Lewis, as union
president, circulated to the mine workers copies of the
November 15-letter to Secretary Krug. This communi-
cation was for the “official information” of wunion
members.

The United States on November 18 filed a complaint
in the Distriet Court for the District of Columbia against
the United Mine Workers of America and John L. Lewis,
individually and as president of the union. The suit was
brought under the Declaratory Judement Act™ and
sought judgment to the effect that the defendants had no
power unilaterally to terminate the Krug-Lewis agree-
ment. And, alleging that the November 15 notice was in
reality a strike notice, the United States, pending the final

determination of the cause, requested a temporary
restraining order and preliminary injunctive relief.

The court, immediately and without notice to the de-
fendants, issued a temporary order** restraining the

10 Secretary Krug had been advised by the Attorney General, whose
opinion had been sought, that § 15 of the 1945 agreement was no longer
in force.

1 Judicial Code, § 274d,28 U. S. C. § 400.

12 The pertinent part of the order was as follows:

“Now, Therefore, 17 158 BY THE Courr this 18th day of November,
1946,

“Orprrep, that the defendants and each of them and their agents,
servants, employees, and attorneys, and all persons in active concert
or participation with them, be and they are hereby restrained pending
further order of this Court from permitting to continue in effect the
notice heretofore given by the defendant, John L. Lewis, to the Secre-
tary of Interior dated November 15, 1946; and from issuing or other-
wise giving publicity to any notice that or to the effect that the Krug-
Lewis Agreement has been, is, or will at some future date be termi-
nated, or that said agreement is or shall at some future date be
nugatory or void at any time during Government possession of the

bituminous coal mines; and from breaching any of their obligations
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defendants from continuing in effect the notice of Novem-
ber 15, from encouraging the mine workers to interfere
with the operation of the mines by strike or cessation of
work, and from taking any action which would interfere
with the court’s jurisdic:ion and its determination of the
case. The order by its terms was to ‘expire at 3:00 p. m.
on November 27 unless extended for good cause shown. A
hearing on the preliminary injunction was set for 10:00
a. m. on the same date. The order and complaint were
served on the defendants on November 18.

A gradual walkout by the miners commenced on Novem-
ber 18, and, by midnight of November 20, consistent with
the miners’ “no contract, no work” policy, a full-blown
strike was in progress. Mines furnishing the major part
of the nation’s bituminous coal production were idle.

On November 21 the United States filed a petition for
a rule to show cause why the defendants should not be
punished as and for contempt, alleging a willful violation
of the restraining order. The rule issued, setting Novem-

under said Krug-Lewis Agreement; and from coercing, instigating,
inducing, or encouraging the mine workers at the bituminous coal
mines in the Government’s possession, or any of them, or any person,
to interfere by strike, slow down, walkout, cessation of work, or other-
wise, with the operation of said mines by continuing in effect the
aforesaid notice or by issuing any notice of termination of agreement
or through any other means or device; and from interfering with or
obstructing the exercise by the Secretary of the Interior of his fune-
tions under Executive Order 9728; and from taking any action which
would interfere with this Court’s jurisdiction or which would impair,
obstruct, or render fruitless, the determination of this case by the
Court;

“AND IT IS FURTHER ORDERED that this restraining order shall
expire at 3 o’clock p. m. on November 27th, 1946, unless before such
time the order for good cause shown is extended, or unless the
defendants consent that it may be extended for a longer period;

“AND IT IS FURTHER ORDERED that plaintiff’s motion for preliminary
injunction be set down for hearing on November 27th, 1946, at 10:00
o’clock a. m.”
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ber 25 as the return day and, if at that time the contempt
was not sufficiently purged, setting November 27 as the
day for trial on the contempt charge.

On the return day, defendants, by counsel, informed
the court that no action had been taken concerning the
November 15 notice, and denied the jurisdiction of’ the
court to issue the restraining order and rule to show cause.
Trial on the contempt charge was thereupon ordered to
begin as scheduled on November 27. On November 26
the defendants filed a motion to discharge and vacate the
rule to show cause. Their motion challenged the juris-
diction of the court, and raised the grave question of
whether th~ Norris-LaGuardia Act ** prohibited the grant-
ing of the temporary restraining order at the instance of
the United States.™

13 47 Stat. 70,29 U. S. C. § 101.

14 The ‘orounds offered for the motion were:

“1. The Temporary Restraining Order is void in that this case in-
volves and grows out of a labor dispute. Under the provisions of the
Norris-LaGuardia Act (47 Stat. 70), and the provisions of Section 20
of the Clayton Act (38 U. S. C. Stat. 323, 730), this Honorable Court
1s without jurisdiction over the subject-matter of this cause.

“2. Bquity acts only where there is no plain, adequate, and complete
remedy at law. The allegations of the Petition for the Rule purport te
show a violation of the War Labor Disputes Act—a serious offense—
in which field there is no place for equity intervention.

“3. Observance of all the strict rules of criminal procedure is re-
quired to establish eriminal contempt. It is apparent that the alleged
facts set out in the unverified Petition and in the affidavit of Captain
Collisson, filed in support of the Rule, are based wholly upon hearsay,
information and belief and are not sufficient to sustain the Rule to
Show Cause.

“4. The object of the Petition for the Rule is necessarily punitive
and not compensatory. Accordingly, it being for criminal contempt,

the Petition should have been presented as an independent proceeding
and not as supplemental to the original cause.

“5. The Temporary Restraining Order is beyond the jurisdiction of
this Honorable Court and therefore void because it contravenes the
First, Fifth, and Thirteenth Amendments to the Constitution of the
United States.”
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After extending the temporary restraining order on
November 27, and after full argument on November 27
and November 29, the court, on the latter date, overruled
the motion and held that its power to issue the restraining
order in this case was not affected by either the Norris-
LaGuardia Act or the Clayton Act.”

The defendants thereupon pleaded not guilty and
walved an advisory jury. Trial on the contempt charge
proceeded. The Government presented eight witnesses,
the defendants none. At the:conclusion of the trial on
December 3, the court found that the defendants had per-
mitted the November 15 notice to remain outstanding,
had encouraged the miners to interfere by a strike with
the operation of the mines and with the performance of
governmental functions, and had interfered with the juris-
diction of the Court. Both defendants were found guilty
beyond reasonable doubt of both criminal and ecivil con-
tempt dating from November 18. The Court entered
judgment on December 4, fining the defendant Lewis
$10,000, and the defendant union $3,500,000. On the
same day a preliminary injunction, effective until a final
determination of the case, was issued in terms similar to
those of the restraining order.

On December 5 the defendants filed notices of appeal
from the judgments of contempt. The judgments were
stayed pending the appeals.. The United States on De-
cember 6 filed a petition for certiorari in both cases.
Section 240 (a) of the Judicial Code authorizes a petition
for certiorari by any party and the granting of certiorari
prior to judgment in the Circuit Court of Appeals.
Prompt settlement of this case being in the public interest,
we granted certiorari on December 9, and subsequently,

for similar reasons, granted petitions for certiorari filed

S

by the defendants, — U. S. —. The

0.

cases were
consolidated for argument.

5 38 Stat. 730, 738, § 20,29 U. S. C. § 52.
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Defendants’ first and principal contention is-that the
restraining order and preliminary injunction were issued
in violation of the Clayton and Norris-LaGuardia Acts.
We have come to a contrary decision.

Tt is true that Congress decreed in § 20 of the Clayton
Act that “no such restraining order or injunction shall
prohibit any person or persons . . . from recommending,
advising, or persuading others . . .” tostrike. But by the
Act itself this provision was made applicable only to cases
“between an employer and employees, or between
employers and employees, or between employees, or be-
tween persons employed and persons seeking. employ-
ment. . . .”** For reasons which will be explained at
greater length in discussing the applicability of the Nor-
ris-LaGuardia Act, we cannot construe the general term
“employer” to include the United States, where there is
no express reference to the United States and no evident
affirmative grounds for beli=ving that Congress intended
to withhold an otherwise available remedy from the Gov-
ernment as well as from a specified class of private
persons.

Moreover, it seems never to have been suggested that
the proseription on injunctions found in the Clayton Act
1s In any respect broader than that in the Norris-
LaGuardia Act. Defendants do not suggest in their argu-
ment that it is. This Court, on the contrary, has stated
that the Norris-LaGuardia Act “still further . . . [nar-
rowed | the circumstances under which the federal courts
could grant injunctions in labor disputes.”* Conse-
quently, we would feel justified in this case to consider the
application of the Norris-LaGuardia Act alone. If it does

16 American Foundries v. Tri-City Council, 257 U. S: 184, 202
(1921); Duplex Printing Press Co: v. Deering, 254 U. S. 443, 470
(1921).

1" United States v. Hutcheson, 312 U. S. 219, 231 (1941).
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not apply, neither does the less comprehensive proseription
of the Clayton Act; ®if it does, defendant’s reliance on the
Clayton Act is unnecessary.

By the Norris-LaGuardia Act, Congress divested the
federal courts of jurisdiction to issue injunctions in a
specified class of cases. It would probably be conceded
that the characteristics of the present case would be such
as to bring it within that class if the basic dispute
had remained one between defendants and a private
employer, and the latter had been the plaintiff below. So
much seems to be found in the express terms of §§ 4 and 13
of the Act, set out in the margin.”* The specifications in

18 See also Allen Bradley Co. v. -Union, 325 U. S. 797, 805 (1945) ;

United States v. Hutcheson, 312 U. S. 219, 235, 236 (1941).

19 “Spe. 4. No court of the United States shall have jurisdiction to
issue any restraining order or temporary or permanent injunction in
any case involving or growing out of any labor dispute to prohibit
any person or persons participating or interested in such dispute (as
these terms are herein defined) from doing, whether singly or in
concert, any of the following acts:

“(a) Ceasing or refusing to perform any work or to remain in any
relation of employment;

“(b) Becoming or remaining a member of any labor organization
or of any employer organization, regardless of any such undertaking
or promise as is described in section 3 of this Act;

“(c¢) Paying or giving to, or withholding from, any person partici-
pating or interested in such labor dispute, any strike or unemploy-
ment benefits or insurance, or other moneys or things of value;

“(d) By all lawful means aiding any person participating or inter-
ested in any labor dispute who is being proceeded against in, or is
prosecuting, any action or suit in any court of the United States or
of any State;

“(e) Giving publicity to the existence of, or the facts involved in,
any labor dispute, whether by advertising, speaking, patrolling, or
by any other method not involving fraud or violence;

“(f) Assembling peaceably to act or to organize to act in promotion
of their interests in a labor dispute;

“(2) Advising or notifying any person of an intention to do any
of the acts heretofore specified

“(h) Agreeing with other persons to do or not to do any of the
acts heretofore specified; and
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§ 13 are in general terms and make no express exception
for the United States. From these premises, defendants
argue that the restraining order and injunction were
forbidden by the Act and were wrongfully issued.

Even if our examination of the Act stopped here, we
could hardly assent to this conclusion. There is‘an old
and well known rule that statutes which in general terms

“(1) Advising, urging, or otherwise causing or inducing without
fraud or violence the acts heretofore specified, regardless of any such
undertaking or'promise as is described in section 3 of this Act.”

“Sec. 13. When used in this Act, and for the purposes of this Act—

“(a) A case shall be held to involve or to grow out of a labor dispute
when the case involves persons:who are engaged in the same industry,
trade, ¢raft, or occupation; or have direct or indirect interests therein;
or who are employees of the same employer; or who are members of
the same or an affiliated organization of employers or employees;
whether such dispute is (1) between one or more employers or associ-
ations of employers and one or more employees or associations of
employees; (2) between one or more employers or associations of
employers and one or more employers or associations of employers;
or (3) between one or more employees or associations of employees
and one or more employees or associations of employees; or when the
case involves any conflicting or competing interests in a ‘labor dispute’
(as hereinafter defined) of ‘persons participating or interested’ therein
(as hereinafter defined).

“(b) A person or association shall be held to be a person partici-
pating or interested in a labor dispute if relief is sought against him
or it, and if he or it is engaged in the same industry, trade, craft, or
occupation in which such dispute occurs, or has a direct or indirect
interest therein, or is a member, officer, or agent of any association
composed in whole or in part of employers or employees engaged in
such industry, trade, eraft, or occupation.

“(c) The term ‘labor dispute’ includes any controversy concerning
terms or conditions of employment, or concerning the association or
representation of persons in negotiating, fixing, maintaining, changing,
or seeking to arrange terms or conditions of employment, regardless of
whether or not the disputants stand in the proximate relation of
employer and employee.

“(d) The term ‘court of the United States’ means any court of the
United States whose jurisdiction has been or may be conferred or
defined or hmited by Act of Congress, including the courts of the Dis-
trict of Columbia.”
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divest pre-existing rights or privileges will not be applied
to the sovereign without express words to that effect.® It
has been stated, in cases in which there were extraneous
and affirmative reasons for believing that the sovereign
should also be deemed subject to a restrictive statute, that
this rule was a rule of construction only.” Though that
may be true, the rule has been invoked successfully in cases
so closely similar to the present one,” and the statement of
the rule in those cases has been so explicit,® that we are
inclined to give it much weight here. Congress was not
ignorant of the rule which those cases reiterated; and,
with knowledge of that rule, Congress would not, in writ-
ing th'e Norris-LaGuardia Act, omit to use “clear and spe-
cific [language] to that effect” if it actually. intended to
reach the Government in all cases.

3ut we need not place entire reliance in this exclusionary

rule. Section 2,* which declared the public policy of. the

20 See Guarantee Co. v. Title Guaranty Co., 224 U. S. 152, 155
(1912) ; Leuns; Trustee v. United States, 92 U. S. 618, 622 (1875);
United States v. Herron; 20 Wall, 261, 263 (1873).

2 United States v. Califormia, 297 U.-S. 175, 186 (1936); Green v.
United States, 9 Wall. 655, 658 (1869).

22 United States-v. Stevenson, 215 U. S. 190, 197 (1909): United
States v. American Bell Telephone Co., 159 U. S. 548. 553-555 (1895) 3
Dollar Savings Bank v. United States, 19 Wall. 227, 238, 239 (1873).

28 “The most general words that can be devised (for example, any
person or persons; bodies politic or corporate) affect not him [the
sovereign] in the least, if they may tend to restrain or diminish any
of his rights or anterests.” Dollar Savings Banlk v. United States, 19
Wall. 227, 239 (1873). “If such prohibition is intended to reach the
Government in the use of known rights and remedies, the language
must be clear and specific to that effect.” United: States v. Stevenson,
215 U. S. 190, 197 (1909).

In both these cases the question, as in the present case, was whether
the United States was divested of a certain remedy by a statute or a
rule of law which, without express reference to the United States,
made that remedy generally unavailable.

2 “Spe. 2. In the interpretation of this Aet and in determining the
jurisdiction’ and authority of the courts of the United States, as such
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TUnited States as a guide to the Act’s interpretation, car-
ries indications as to the scope of the Act. It predicates
the purpose of the Act on the contrast between the position
of the “individual unorganized worker” and that of the
“owners of property’”” who have been permitted to “organ=z
ize in the corporate and other forms of ownership associa-
tion”, and on the consequent helplessness of the worker
“to exercise actual liberty of contract . . . and thereby to
obtain acceptable terms and conditions of employment.”
The purpose of the Act is said to be to contribute to the
worker’s “full freedom of association, self-organization,
and designation of representatives of his own choosing, to
negotiate the terms and conditions of his employment, and
that he shall be free fiom the interference, restraint, or co-
ercion of employers of labor, or their agents, in the designa-
tion of such representatives . . . for the purpose of collec-
tive bargaining. . These considerations, on their face,
obviously do not apply to the Government as an em-
ployer or to relations between the Government and its
employees.

jurisdiction and authority are herein defined and limited, the public
policy of the United States is hereby declared as follows:

“Whereas under prevailing economic conditions, developed with the
aid of governmental authority for owners of property to organize in
the corporate and other forms of ownership association, the individual
unorganized worker is commonly helpless to exercise actual liberty
of contract and to protect his freedom of labor, and thereby to obtain
acceptable terms and conditions of employment, wherefore, though

he should be free to decline to associate with his fellows, it is necessary

that he have full freedom of association, self-organization, and desig-
nation of representatives of his own choosing, to negotiate the terms
and conditions of his employment, and that he shall be free from the
interference, restraint, or coercion of employers of labor, or their
agents, in the designation of such representatives or in self-organization
or in other concerted activities for the purpose of collective bargaining
or other mutual aid or protection; therefore, the following definitions
of, and limitations upon, the jurisdiction and authority of the courts
of the United States are hereby enacted.”
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If we examine §§4 and 13, on which defendants rely,
we note that they do not purport to strip completely from
the federal courts all their pre-existing powers to issue in-
junctions, that they withdraw this power only in a speci-
fied type of case, and that this type is a case “involving or
growing out of any labor dispute.” Section 13, in the first
instance, declares a case to be of this type when 1t “in-
volves persons” or ‘“involves any conflicting or competing
interests” in a labor dispute of “persons” who stand in any
one of several defined economic relationships. And “per-
sons” must be involved on both sides of the case, or the
conflicting interests of “persons’ on both sides of the dis-
pute. The Act does not define “persons”. In common
usage that term does not include the sovereign, and stat-
utes employing it will ordinarily not be construed to do
SO (‘ung';'(&s.\' made express 1»1'()\'1\'1()11 R st gl el

§ 1, for the term to extend to partnerships and cor-
porations, and in § 13 of the Act 11\(»“ for 1t to extend to
associations. The absence of any comparable provision
extending the term to sovereign governments implies that
Congress did not desire the term to extend to them.

Those clauses in § 13 (a) and (b) spelling out the posi-
tion of “persons’” relative to the employer-employee rela-
tionship affirmatively suggest that the United States, as
an employer, was not meant to be inecluded. Those
clauses require that the case involve persons “who are
engaged in the same industry, trade, craft or occupation”,
who “have direct or indirect interests therein”, who are

“employees of the same employer”, who are “members of

the same or an affiliated organization of employers or em-
ployees”, or who stand in some one of other specified posi-
tions relative to a dispute over the employer-employee
relationship. Every one of these qualificationsin § 13 (a)
and (b) we think relates to an economic role ordinarily
filled by a private individual or corporation, and not by .a

2 United States v. Fox, 94 U. S. 315, 321 (1876); United States v.
Cooper Corp., 312 U. S. 600, 604 (1941).
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sovereign government. None of them is at all suggestive
of anv part played by the United States in its relations
with its own employees. We think that Congress’ failure
to refer to the United States or to specify any role which
it might commonly be thought to fill is strong indication
that it did not intend that the Act should apply to situa-
tions in which United States appears as employer.

In the type of case to which the Act applies, § 7 requires
t

certain ﬁmlmg'.\‘ of fact as conditions precedent to the issu-
ance of injunctions even for the limited purposes recog-
nized by the Act. One such required finding is that “the
public officers charged with the duty to protect complain-
ant’s property are unable or unwilling to furnish adequate
protection.” Obviously, such finding ecould never be made
if the complainant were the United States, and federal
property were threatened by federal employees, as the
responsibility of n‘otooﬁ()n would then rest not only on
state officers, lm‘r also on all federal civil and military
forces. If these failed, a federal injunction would be a
meaningless form. ll|1< provision, like those in §§ 2, 4
and 13, already discussed, indicates that the Act was not
intended to affect the relations between the United States
and its employees.

Defendants maintain that certain facts in the legislative
history of the Act so clearly indicate an intent to restrict
the Government’s use of injunctions that all the foregoing
arguments to the contrary must be rejected.

Representative Beck of Pennsylvania indicated in the
course of the House debates that he thought the (iovm‘n-
ment would be included within the prohibitions of the
Act.®* Mr. Beck was not a member of the Judiciary
Committee which reported the bill, and did not vote
for its passage. We do not accept his views as ex-

2076 Eono il

Rec. 5473. An amendment by Representative Beck,
designed to save to the United States the right to intervene by injune-
tion in private labor disputes, was def .lLul 75 Cong. Ree. 5503,
5505.
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pressive of the'attitude of Congress relative to the status
of the United States under the Act.

Representative Blanton of Texas introduced an amend-
ment to the bill which would have made an oxv(‘mion
to the provision limiting the injunctive power “where the
United States Government is the potiiiunol‘". and this
amendment was defeated by the House.”® But the first
comment, made o1

1 this amendment, after its introduc-
tion, was that of Representative LaGuardia, the House
1,

sponsor of the bill, who opposed it, not on the ground
that such an (\.\'('vmirm should not be made, but rather
on the ground that the express exception was unneces-
sary. Mr. LaGuardia read the definition of a person
“participating or interested in a labor dispute” in § 13 (b),
referred to the provisions of $.13 (a). :mtl then added:
“I do not see how in any possible way the United States
can be brought in under the provisions of this bill.” When
Mr. Blanton thereupon suggested the necessity of allow-
ing the Government, to use injunctions to .maintain dis-
(-irlim* in the army and navy, Mr. LaGuardia pointed out
that these services are not “a trade, craft or occupation”
Mr. I Im on’s only answer to Mr. LaGuardia’s opposition
as that the latter “does not know what extensions will
lw made.” A vote as then taken and the amendment
defeated.” Obviously this incident does not reveal a Con-
gressional intent to hw»l-llv concerning the relationship
between the United States and its employees,

In the debates in l)m.l Houses of Congress numerous
references were made to previous instances in which the
United States had resorted to the injunctive process in
labor disputes between private employers and private em-
ployees,” where some public interest was thought to have

275 Cong. Rec. 5503.

28 Ibid.

* Most frequently mentioned was the Government action in con-
nection with the railway strikes of 1894 and 1922.
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become involved. These instances were offered as illus-
trations of the abuses flowing from the use of injunctions
in labor disputes and the desirability of placing a limita-
tion thereon. The frequency of these references and the
attention directed to their subject matter are compelling
circumstances. We agree that they indicate that Con-
gress, in passing the Act, did not intend to permit the
United States to continue to intervene by injunction in
purely private labor disputes.

But whether Congress so intended or not is a question
different from the one before us now. Here we are
concerned only with the Government’s right to injunc-
tive relief in a dispute with its own employees.., Although
we recognize that Congress intended to withdraw such
remedy in the former situation, it does not follow that it
intended to do so in the latter. The circumstances in
which the Government sought such remedy in 1894 and
1922 were vastly different from those in which the Gov-
ernment is seeking to carry out its responsibilities by tak-
ing legal action against its own employees, and we think
that the references in question have only the most distant
and uncertain bearing on our present. problem. Indeed,
when we look further into the history of the Act, we
find other events which unequivocally demonstrate
that injunctive relief was not intended to be withdrawn
in the latter situation.

When the House had before it a rule for the considera-
tion of the bill, Representative Michener, a ranking mi-
nority member of the Judiciary Committee and spokes-
man for the minority party on the Rules Committee, made
a general statement in the House concerning the subject
matter of the bill and advocating its immediate consid-
eration. In this survey he clearly stated that the Gov-
ernment’s rights with respect to its own employees would:
not be affected: ®

8075 Cong. Rec. 5464.
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“Be it remembered that this bill does not attempt to
legislate concerning Government employees. I do
not believe that the enactment of this bill into law
will take away from the Federal Government any
rights which it has under existing law, to seek and
obtain injunctive relief where the same is necessary
for the functioning of the Government.”

In a later stage of the debate, Representative Michener

repeated this view in the following terms: *

“This deals with labor disputes between individuals,
not where the Government is involved. It is my
notion that under this bill the Government can fune-
tion with an injunction, if that is necessary in order
to carry out the purpose of the Government. ‘T
should like fo see this clarified, but I want to go on
record as saying that under my interpretation of this
bill the Federal Government will not at any time be
prevented from applying for an injunction, if
one is necessary in order that the Government may
function.”

Representatives Michener and LaGuardia were mem-
bers of the Judiciary Committee which reported and rec-
ommended the bill to the House. They were the most
active spokesmen for the Committee, both in explaining
the bill and advocating its passage. - No member of the
House who voted for the bill challenged their explana-
tions. At least one other member expressed a like under-
standing.” We cannot but believe that the House ac-
cepted these authoritative representations as to the proper

8175 Cong. Rec. 5509.

 Representative Schneider, at 75 Cong. Rec. 5514, stated: “And it
has also been pointed out that the enactment of this bill will not take
away from the Federal Government any rights which it has under
existing law to seek and obtain injunctive relief where .the same is
deemed by Government officials to be necessary for the functioning
of the Government.

“In other words, a tremendous field in which the injunction
can still be used effectively will remain after the enactment of this
bill.”
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construction of the bill.* The Senate expressed no con-
trary understanding,” and we must conclude that Con-
gress, in passing the Act, did not intend to withdraw
the Government’s existing rights to injunctive relief
against its own employees.

If we were to stop here, there would be little difficulty in
accepting the decision of the District Court upon the
scope of the Act. And the cases in this Court express
consistent views concerning the types of situations to
which the Act applies.” They have gone no farther than
to follow Congressional desires by regarding as beyond
the jurisdiction of the District Courts the issuance of in-
junctions sought by the United States and directed to
persons who are not employees of the United States.
None of these eases dealt with the narrow segment of the
employer-employee relationship now before us.

But regardless of the determinative guidance so offered,
defendants rely upon the opinions of several Senators
uttered in May, 1943, while debating the Senate version of
the War Labor Disputes Act.”* The debate at that time

5 U.S. 110, 125
54 U. S. 444, 475

3 United States v. Wrightwood Dairy Co., 31
(1942); Duplex Printing Press Co. V. Deering, 2
(1921).

% We have been cited to no instances in which the consideration of
the Senate was directed to the specific issue of the relationship between

the United States and its own employees. The use of the injunction
by the Government was in question, but primarily in respect to those
instances in which the United States had taken action in private labor
4“>[Hll|'x, e. g., 75 Cong. Rec. 4509, 4619, 4620, 4693, 5001, 5005.
Silence upon the status of the Government as employer is not incon-
sistent with the desires of the House to exclude from the Act those
disputes in which the United States is seeking relief against its own
(‘IllIt](;_\'(‘w.\p

% United States v. American Federation of Musicians, 318 U. S. 741
(1943) ; see United States v. Hutcheson, 312 U. S. 219, 227 (1941). In
accord is United States v. Weirton Steel Co., 7 F. Supp. 255 (1934) ;
cf. Anderson v. Bigelow, 130 F. (2d) 460 (1942).

% Tt was upon § 3 of this Act that the President based in part the
seizure of the bituminous coal mines. Seemnote 1, supra.
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centered around a substitute for the bill, S. 796, as
originally introduced.”™ Section 5 of the substitute, as
amended, provided, “The district courts of the United
States and the United States Courts of the Territories or”
possessions shall have jurisdiction, for cause shown, but
solely upon application by the Attorney General or under
his direction . . . to restrain violations or threatened
violations of this act.”* TFollowing the rejection of
other amendments aimed at permitting a much wider use
of injunctions and characterized as contrary to the Norris-
LaGuardia Act,* several Senators were of the opinion that
§ 5 itself would remove some of the protection given em-
ployees by that Act,* a view contrary to what we have just
determined to be the scope of the Act as passed in 1932.
Section 5 was defeated and no injunctive provisions were
contained in the Senate bill.

We have considered these opinions, but cannot accept
them as authoritative guides to the construction of the-
Norris-LaGuardia Act. They were expressed by Sena-)
tors, some of whom were not members of the Senate in-
1932, and none of whom was on the Senate Judiciary.
Committee which reported the bill. They were ex-
pressed eleven years after the Act was passed and cannot.
be accorded even the same weight as if made by the same
individuals in the course of the Norris-LaGuardia de-

8780 Cong. Rec. 3812. The substitute bill embodied two amend-)
ments proposed by Senator Connally on the floor of the Senate. 89
Cong. Ree. 3809.

38 Soction 5 of the substitute bill originally did mot limit the issu-
ance of injunctions to those sought by the Attorney General, but
Senator Wagner’s proposal to insert “but solely upon application by
the Attorney General or under his direction” was accepted. 89 Cong.
Ree. 3986.

9 A great part of the references to the Norris-LaGuardia Act were
made in connection with the proposed Taft and Reed amendments.
89 Cong. Rec. 3897, 3984, 3985, 3936.

40 Senators Connally and Danahar expressed this view and other

89 Cong. Rec. 3988-9.
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bates. Moreover, these opinions were given by indi-

viduals striving to write legislation from the floor of the
Senate and working without the benefit of hearings and
committee reports on the issues crucial to us here.* We
fail to see how the remarks of these Senators in 1943 can
serve to change the legislative intent of Congress expressed
in 1932, and we accordingly adhere to our conclusion that
the Norris-LaGuardia Act did not affect the jurisdic-
tion of the Courts to issue injunctions when sought by
the United States in a labor dispute with its own
employees.

It has been suggested, however, that Congress, in
passing the War Labor Disputes Act, effectively re-
stricted the theretofore existing authority of the Courts
to issue injunctions in connection with labor disputes
in plants seized by the United States. Chief reliance
is placed upon the rejection by the Senate of §5 of the
Connally substitute bill.* But it is clear that no com-

4 See Duplex Printing Press Co. v. Deering,
(1921); McCaughn v. Hershey Chocolate Co.,
(1931); United States v. Wrightwood Dairy Co.,
(1942).

4289 Cong. Rec. 3889, 3890, 3904-5.

)
D)

4 U. S. 444 474
Sl

. 488, 493
15 U. S. 110, 125

b}
tol
Q
o

43 Section 5, as we have noted before, would have permitted issuing
injunctions- to restrain violations of the Act. It is not at all clear
that the rejection of a proposal in this form should, in any event, be
of determinative significance in the case at bar. Here the United
States resorted to the District Court for vindication of its right under
a formal contract, said to be operative “for the period of Government
possession” and mutually adopted by the parties concerned as a
satisfactory solution to a grave situation. The District Court, to
preserve existing conditions, issued a restraining order and a pre-
liminary injunction, effective until contractual rights could be ascer-
tained. True, the action of the defendant Tewis in calling a strike,
in addition to terminating the contract, suggests a violation of § 6 of
the War Labcr Disputes Act. But Senate disapproval of using in-
junctions to avert the latter event does not necessarily imply a desire
to diminish the contractual rights and remedies of the United States.
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parable action transpired in the House. Indeed, pro-
posals in the House and the House substitute * for S. 796
authorized the use of injunctions in connection with
private plants not yet seized by the United States.
These admitted inroads on the Norris-LaGuardia Act
drew much comment® on the floor of the House, but
nevertheless prevailed. Seizure was also contemplated,
and criminal sanctions were made available in this situa-
tion, without specifically authorizing the use of injunc-
tions by the United States. The latter issue was not
raised, not debated and not commented upon in the
House. But the fact that the House version did not
provide for the issuance of injunctions to aid in the opera-
tion of seized plants is not the issue here. Rather, it is
whether the House expressed any intent to restrict the
existing authority of the courts. We find not the slight-
est suggestion to that effect in either the House substitute
bill or the debates concerning it.

Nor can the action of the conference committee be con-
strued as a Congressional proscription of issuing injunc-
tions to aid the United States in dealing with employees
in seized plants. Neither the House nor Senate version,
as these bills went to conference, in any way placed this
issue before the conferees. The conference committee
simply struck the broader provisions of the House bill
allowing injunctions to issue in private labor disputes and
had no occasion to consider the narrower question we
have ‘before us now. The conferees, in producing the
Act in its final form, did nothing which suggests that the
Congress intended to bar injunctions sought by the Gov-
ernment to aid in the operation of seized plants. We
thus find nothing in the legislative background of the
War Labor Disputes Act which constitutes an authorita-

4 89 Cong. Rec. 5382.

*See, for example, 89 Cong. Rec. 5241, 5243, 5299, 5305, 5321,

FEQOE
9329,
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tive expression of Congress directing the courts to with-
hold from the United States injunctive relief in
connection with an Act designed to strengthen the hand
of the Government in serious labor disputes.

The defendants contend, however, that workers in mines
seized by the Government are not employees of the fed-
eral Government; that in operating the mines thus séized,
the Government is not engaged in a sovereign function;
and that, consequently, the situation in this case does not
fall within the area which we have indicated as lying out-
side the scope of the Norris-LaGuardia Act. - It is clear,
however, that workers in the mines seized by the Govern-
ment under the authority of the War Labor Disputes Act
stand in an entirely different relationship to the federal
Government with respect to their employment from that
which existed before the sei-ure was effected. That Con-
gress intended such was to be the case is apparent both
from the terms of the statute and from the legislative
deliberations preceding its enactment. Section 3 of the
War Labor Disputes Act calls for the seizure of any plant,
mine, or facility when the President finds that the opera-
tion thereof is threatened by strike or other labor dis-
turbance and that an interruption in production will un-
duly impede the war effort. Congress intended that by
virtue of Government seizure, a mine should become, for
purposes of production and operation, a Government facil-
ity in as complete a sense as if the Government held full
title and ownership.” Consistent with that view, crimi-
nal penalties were provided for interference with the oper-

46 Thus in the legislative debates Senator Connally stated: . . .
but it does seem to me that the power and authority and sovereignty
of the Government of the United States are so comprehensive that
when we are engaged in war and a plant is not producing, we can take
it over, and that when we do take it over, it is a Government plant,
just as much as if we had a fee simple title to it, . . .” 89 Cong.
Rec. 3811-3812. See also Id. at 3809, 3884-3885, 5722.
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ation of such facilities.”” Also included were procedures
for adjusting wages and conditions of employment of the
workers in such a manner as to avoid interruptions in pro-
duction.”® The question with which we are confronted
i1s not whether the workers in mines under Government
seizures are “employees” of the federal Government for
every purpose which might be conceived,” but whether,
for the purposes of this case, the incidents of the relation-
ship-existing between the Government and the workers
are substantially those of governmental employer and
employee.

47 War Labor Disputes Act, § 6, provided:

“(a) Whenever any plant, mine, or facility is in the possession
of the United States, it shall be unlawful for any person (1) to coerce,
instigate, induce, conspire with, or encourage any person, to interfere,
by lock-out, strike, slow-down, or other interruption, with the opera-
tion of such plant, mine, or facility, or (2) to aid any such lock-out,
strike, slow-down, or other interruption interfering with the operation
of such plant, mine, or facility by giving direction or guidance in the
conduct of such interruption, or by providing funds for the conduct
or direction thereof or for the payment of strike, unemployment, or
other benefits to those participating therein. No individual shall be
deemed to have violated the provisions of this section by reason only
of his having ceased work or having refused to continue-to work or
to accept employment.

“(b) Any person who willfully violates any provision of this section
shall be subject to a fine of not more than $5,000, or to imprisonment
for not more than one year, or both.”

8 7., §5:

4 Thus according to § 23 of the Revised Regulations for the Opera-
tion of the Coal Mines Under Government Control, issued by the Coal
Mines Administrator on July 8, 1946: “. . . nothing in these regula-
tions shall be construed as recognizing such personnel as officers and
employees of the Federal Government within the meaning of the
statutes relating to Federal employment.” And see § 16. Section 23
also provides, however: “All personnel of the mines, both officers
and employees, shall be considered as called upon by Executive Order
No. 9728, to serve the Government of the United States. . . .”
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Executive Order 9728, in pursuance of which the Gov-
éernment seized possession of the mines, authorized the
Secretary of the Interior to negotiate with the representa-
tives of the miners, and thereafter to apply to the National
Wage Stabilization Board for appropriate changes in terms
and conditions of employment for the period of govern-
mental operation.” Such negotiations were undertaken
and resulted in the Krug-Lewis agreement. That agree-
ment contains many basic departures from the earlier con-
tract entered into between the mine workers and the pri-

rate operators on April 11, 1945, which, except as amended

and supplemented by the Krug-Lewis agreement, was
continued in effect for the period of Government posses-
sion. Among the terms of the Krug-Lewis agreement
were provisions for a new mine safety code. Operating
managers ‘were directed to provide the mine employees
with the protection and benefits of Workmen’s Compensa-
tion and Occupational Disease Laws. Provision was made
for a Welfare and Retirement Fund and a Medical and
Hospital Fund. The agreement granted substantial wage
increases and contained terms relating to vacations and
vacation pay. Included were provisions calling for
changes in equitable grievance procedures.

[t should be observed that the Krug-Lewis agreement
was one solely between the Government and the union.
The private mine operators were not parties to the con-
tract nor were they made parties to any of its subsequent
modifications. It should also be observed that the provi-
sions relate to matters which normally constitute the sub-
ject matter of collective bargaining between employer and
employee. Many of the provisions incorporated into the

% After the negotiation of the Krug-Lewis agreement, the changes
agreed upon therein were approved by the National Wage Sta-
bilization Act and thereafter by the President. This procedure is
provided for in § 5 of the War Labor Disputes Act.
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agreement for the period of Government operation had
theretofore been vigorously opposed by the private opera-
tors and have not subsequently received their approval.

Tt is descriptive of the situation to state that the Gov-
ernment, in order to maintain production and to accom-
plish the purposes of the seizure, has substituted itself for
the private employer in dealing with those matters which
formerly were the subject of collective bargaining be-
tween the union and the operators. The defendants by
their conduct have given practical recognition to this fact.
The union negotiated a collective agreement with the
Government and has made use of the procedures provided
by the War Labor Disputes Act to modify its terms and
conditions. The union has apparently regarded the
Krug-Lewis agreement as a sufficient contract of employ-
ment to satisfy the mine workers’ traditional demand of
a contract as a condition precedent to their work. The
defendant-Lewis, in responding to a suggestion of the Sec-
retary of the Interior that certain union demands should
be taken to the private operators with the view of making

_possible the termination of Government possession, stated
in a letter dated November 15, 1946: “The Government, of
the United States seized the mines and entered into a con-
tract. The mine workers do not propose to deal with
parties who have no status under the contract.” The
defendant Lewis in the same letter referred to the oper-
ators as ‘“‘strangers to the Krug-Lewis Agreement” and to
the miners as the “400,000 men who now serve the Govern-
ment of the United States in the bituminous coal
mines.”

The defendants, however, point to the fact that the
private managers of the mines have been retained by the
Government in the role of operating managers with sub-
stantially the same functions and authority. It is true
that the regulations for the operation of the mines issued
by the Coal Mines Administrator provide for the reten-
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tion of the private managers to assist in the realization of
the objects of Government seizure and operation. The
regulations, however, also provide for the removal of such
operating managers at the diseretion of the Coal Mines
Administrator.® Thus the Government, though utiliz-
ing the services of the private managers, has nevertheless
retained ultimate control.

The defendants also point to the regulations which
provide that none of the earnings or liabilities resulting
from the operation of the mines, while under seizure,
are for the account or at the risk or expense of the Gov-
ernment; * that the companies continue to be liable for all
Federal, State, and local taxes; * and that the mining com-
panies remain subject to suit.® The regulations on which
defendants rely represent an attempt on the part of the
Coal Mines Administrator to define the respective powers
and obligations of the Government and private operators
during the period of Government control. We do not
at this time express any opinion as to the validity of-these
regulations. It is sufficient to state that, in any event,
the matters to which they refer have little persuasive
weight in determining the nature of the relation existing
between the Government and the mine workers.

We do not find convincing the contention of the defend-
ants that in seizing and operating the coal mines the Gov-
ernment was not exercising a sovereign function and that,
hence, this is not a situation which can be excluded from
the terms of the Norris-LaGuardia Act. In the Execu-
tive Order which directed the seizure of the mines, the
President found and proclaimed that “the coal produced

5 Revised Regulations for the Operation of the Coal Mines under
Government Control, § 15
% Regulations, §§ 16, 31
% Regulations, §§ 17, 40.
5 Regulations, § 24.

% Jbid.
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by such mines is required for the war effort and is indis-
pensable for the continued operation of the national econ-~
omy during the transition from war to peace; that the war
effort will be unduly impeded or delayed by . . . inter-
ruptions [in production]; and that the exercise . . . of
the powers vested in me is necessary to insure the operation
of such mines in the interest of the war effort and to pre-
serve the national economic structure in the present emer-
gency. . . .” Under the conditions found by the President
to exist, it would be difficult to conceive of a more vital and
urgent function of the Government than the seizure and
operation of the bituminous coal mines. While engaged
in this function the relationship between the mine workers
and the Government was substantially that of employer
and employee. We hold that in a case such as this, where
the Government has seized actual possession of mines or
other facilities and where the Government has assumed
the responsibility of maintaining production in the public
interest, the relationship between the workers and the
Government, is such as to place the case outside the
intended scope of the Norris-LaGuardia Act.

106

Although weé have held that the Norris-LaGuardia-Act
did not render injunctive relief beyond the jurisdiction of
the Distriect Court, there are alternative grounds which
support the power of the District Court to punish viola-
tions of its orders as eriminal contempt. -

Attention must be directed to the situation obtaining
on November 18. The Government’s complaint sought
a declaratory judgment in respect to the right of the de-
fendants to terminate the contract by unilateral action.
What amounted to a strike call, effective at midnight on
November 20, had been issued by the defendant Lewis as
an “official notice”. Pending a determination of defend-
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ants’ right to take this action, the Government requested a
temporary restraining order and injunctive relief. The
memorandum in support of the restraining order seriously
urged the inapplicability of the Norris-LaGuardia Act to
the facts of this case, and the power of the District Court
to grant the ancillary relief depended in great part upon
the resolution of this jurisdictional question. In these
circumstances, the District Court unquestionably had the
power to issue a restraining order for the purpose of pre-
serving existing conditions pending a decision upon its own
jurisdiction.

The temporary restraining order was served on Novem-
ber 18. This was roughly two and one-half days before
the strike was to begin. The defendants filed no motion to
vacate the order.  Rather, they ignored it, and allowed a
nationwide coal strike to become an accomplished fact.
This Court has used unequivocal language in condemning
such conduct,”® and has in United States v. Shipp, 203
U. S. 563 (1906), provided protection for judicial author-
ity in situations of this kind. TIn that case this Court
had allowed an appeal from a denial of a writ of habeas
corpus by the Circuit Court of Tennessee. - The petition
had been filed by Johnson, then confined under a sentence
of death imposed by a state court. Pending the appeal,
this Court issued &n order staying all proceedings against
Johnson. However, the prisoner was taken from jail
and lynched. Shipp, the sheriff having custody of John-
son, was charged with conspiring with others for the pur-
pose of lynching Johnson, with intent to show contempt

% “If a party can make himself a judge of the validity of orders
which have been issued, and by his own act of disobedience set them
aside, then are the courts impotent, and what the Constitution now
fittingly calls the ‘judicial power of the United States’ would be a
mere mockery.” Gompers v. Bucks Stove & Range Co., 221 U. S,
418, 450 (1911)
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for the order of this Court. Shipp denied the jurisdiction
of this Court to punish for contempt on the ground that
the stay order was issued pending an appeal over which
this Court had no jurisdiction because the constitutional
questions alleged were frivolous and only a pretense. The
Court, through Mr. Justice Holmes, rejected the conten-
tion as to want of jurisdiction, and in ordering the
contempt to be tried, stated:

“We regard this argument as unsound. It has been
held, it is true, that orders made by a court having no
jurisdic¢tion to make them may be disregarded with-
out liability to process for contempt. In re Sawyer,
124 U. S. 200; Bz parte Fisk, 113 U. S. 713; Ex parte
Rowland, 104 U. S. 604. But even if the Circuit
Court had no jurisdiction te entertain Johnson’s peti-
tion, and 1f this court had ne jurisdiction of the ap-
peal, this court, and this court alone, could decide
that such was the law. It and it alone necessarily
had jurisdiction to decide whether the case was prop-
erly before it. On that question, at least, it was its
duty to permit argument and to take the time re-
quired for such consideration as it might need. See
Mansfield, Coldwater & Lake Michigan Ry. Co. V.
Swan, 111 U. 8. 379, 387. Until its judgment declin-
ing jurisdiction should be announced, it had author-
ity from the necessity of the case to make orders to
preserve the existing conditions and the subject of the
petition, just as the state court was bound to refrain
from further proceedings until the same time. Rev.
Stat. § 766; act of March 3, 1893, e. 226, 27 Stat. 751.
The fact that the petitioner was entitled to argue his
case shows what needs no proof, that the law con-
templates the possibility of a decision éither way, and
therefore must provide for it.” 203 U. S. 573.

If this Court did not have jurisdiction to hear the appeal
in the Shipp case, its order would have had to be vacated.
Jut it was ruled that only the Court itself could determine
that question of law. Until it was found that the Court,

had no jurisdiction, it had authority from the
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necessity of the case to make orders to preserve the
existing conditions and the subject of the petition 2

Application of the rule laid down in United States v.
Shipp, supra, is apparent in Carter v. United States, 135
F. 2d 858 (1943). There a district court, after making
the findings required by the Norris-LaGuardia Act, issued
a temporary restraining order. An injunction followed
after a hearing in which the court affirmatively decided
that 1t had jurisdiction and overruled the defendants’
objections based upon the absence of diversity and the
absence of a case arising under a statute of the United
States. These objections of the defendants prevailed. on
appeal, and the injunction was set aside. Brown v. Cou-
manis, 135 F. 2d 163 (1943). But in Carter, a companion
case, violations of the temporary restraining order were
held punishable as criminal contempt. Pending a de-
cision on a doubtful question of jurisdiction, the District
Court was held to have power to maintain the status quo
and punish violations as contempt.”

[n the case before us, the District Court had the power
to preserve existing conditions while it was determining its
own authority to grant injunctive relief. The defend=
ants, in making their private determination of the law,
acted at their peril. Their disobedience is punishable as
criminal contempt.

57 “Tt cannot now be broadly asserted that a judgment is always a
nullity if jurisdiction of some sort or other is wanting. It is now held
that, except in case of plain usurpation, a court has jurisdiction to
determine its own jurisdiction, and if it be contested and on due
hearing it is upheld, the decision unreversed binds the parties as a
thing adjudged. Treines v. Sunshine Mining Co., 308 U. S. 66, 60
S. Ct. 44, 84 L. Ed. 85; Sunshine Anthracite Coal Co. v. Adkins,
310 U. S. 381, 403, 60 S. Ct. 907, 84 L. Ed. 1263; Stoll v. Gottlieb,
305 U. S. 165, 59 S. Ct. 134, 83 L. Ed. 104. So in the matter of federal
jurisdiction, which is often a close question, the federal court may
either have to determine the facts, as in contested citizenship, or the
law, as whether the case alleged arises under a law of the United
States.”
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Although a different result would follow were the ques-
tion of jurisdiction frivolous and not substantial, such
contention would be idle here. The applicability of the
Norris-LaGuardia Act to the United States in a case such
as this had not previously received judicial consideration,
and both the language of the Act and its legislative history
indicated the substantial nature of the problem with which
the District Court was faced.

Proceeding further, we find impressive authority for the
proposition that an order issued by a court with jurisdic-
tion over the subject matter and person must be obeyed
by the parties until it is reversed by orderly and proper
proceedings.”® This is true without regard even for the
constitutionality of the Act under which the order is is-
sued. In Howat v. Kansas, 258 U. S. 181, 189-90 (1922)
this Court said:

“An injunction duly issuing out of a court of general
jurisdiction with equity powers upon pleadings prop-
erly invoking its action, and served upon persons
made parties therein and within the jurisdiction, must
be obeyed by them however erroneous the action of
the court may be, even if the error be in the assump-
tion of the validity of a seeming but void law going
to the merits of the case. It is for the court of first
instance to determine the question of the validity
of the law, and until its decision is reversed for error
by orderly review, either by itself or by a higher court,
its orders based on its decision are to be respected,
and disobedience of them is contempt of its lawful
authority, to be punished.” *

% Howat v. Kansas, 258 U. S. 181 (1922) ; Russell v. United States,
86 F. 2d 389 (1936); Locke v. United States, 75 E. 2d 157 (1935);
O'Hearne v. United States, 66 F. 2d 933 (1933) : Schwartz v. United
States, 217 F. 866 (1914); Brougham v. Oceanic Steam Navigation
Co., 205 F. 857 (1913); Blake v. Nesbet, 144 F. 279 (1905) : see Ale-
mite Mfg. Corp. v. Staff, 42 F. 2d 832, 833 (1930).

% See Alemate Mfg. Corp. v. Staff, 42 F. 2d 832, 833 (1930).
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Violations of an order are punishable as eriminal contempt
even though the order is set aside on appeal, Worden v.
Searls, 121 U. S. 14 (1887).% or though the basic action has
become moot, Gompers v. Bucks Stove & Range Co.,
221 U. S. 418 (1911).

We insist upon the same duty of obedience where, as
here, the subject matter of the suit, as well as the parties,
was properly before the court; where the elements of fed-
eral jurisdiction were clearly shown ; and where the author-
ity of the court of first instance to issue an order ancillary
to the main suit depended upon a statute, the scope and ap-
plicability of which were subject to substantial doubt.
The District Court on November 29 affirmatively decided
that the Norris-LaGuardia Act was of no force in this
case and that injunctive relief was therefore authorized.
Orders outstanding or issued after that date were to be
obeyed until they expired or were set aside by appropriate
proceedings, appellate or otherwise. Convietions for

criminal contempt intervening before that time may
stand.

It does not follow, of course, that simply because a de-
fendant may be punished for criminal contempt for dis-
obedience of an order later set aside on appeal, that the
plaintiff in the action may profit by way of a fine imposed
in a simultaneous proceeding for civil contempt based
upon a violation of the same order. The right to reme-
dial relief falls with an injunction which events prove
was erroneously issued, Worden v. Searls, supra at 25, 26;
Salvage Process Corp. v. Aeme Tank Cleaning Process
Corp., 86 F. 2d 727 (1936) ; S. Anargyros v. Anargyros &
Co., 191 F. 208 (1911); °* and a fortior: when the injunc-

60 See Salvage Process Corp. v. Acme Tank Cleaning Process Corp.,
86 F. 2d 727 (1936).

61 See Leman v. Krentlex-Arnold Co., 284 U. S. 448, 453 (1932);
Bessette v. W. B. Conkey Co., 194 U. S. 324, 329 (1904); McCann v.
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tion or restraining order was beyond the jurisdiction of
the court. Nor does the reason underlying United States
v. Shipp, supra, compel a different result. If the Norris-
LaGuardia Act were applicable in this case, the conviction
for civil contempt would be reversed in its entirety.
Assuming, then, that the Norris-LaGuardia Act ap-
plied to this case and prohibited injunctive relief at the
request of the United States, we would set aside the pre-
liminary injunction of December 4 and the judgment for
civil contempt; but we would, subject to any infirmities in
the contempt proceedings or in the fines imposed, affirm
the judgments for eriminal contempt as validly punishing
violations of an order then outstanding and unreversed.

ITT.

The defendants have pressed upon us the procedural
aspects of their trial and allege error so prejudicial as to
require reversal of the judgments for civil and criminal
contempt. But we have not been persuaded.

The question is whether the proceedings will support
judgments for both eriminal and civil contempt; and our
attention is directed to Rule 42 (b) of the Rules of Crim-
inal Procedure.”* The rule requires criminal contempt

New York Stock Exchange, 80 F. 2d 211, 214 (1935). In accord
in the case of settlement is Gompers v. Bucks Stove & Range Co.,
221 U. S. 418, 451-2 (1911): “. . . when the main cause was termi-

nated . . . between the parties, the complainant did:not require and
vas not entitled to any compensation or relief of .any other
character.”

6218 U. 8. C. A. following § 687. Rule 42 (b) regulates various
aspects of a proceeding for criminal contempt where the contempt
18 not committed in the actual presence of the court:

“Disposition UpoN Norice AND HeAriNG. A criminal contempt
except as provided in subdivision (a) of this rule shall be prosecuted
on notice. The notice shall state the time and place of hearing, allow-
ing a reasonable time for the preparation of the defense, and shall
state the essential facts constituting the criminal contempt charged
and describe it as such. The notice shall be given orally by the judge
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to be prosecuted on notice stating the essential facts con-
stituting the contempt charged. In thisrespect, there was
compliance with the rule here. Notice was given by a rule
to show cause served upon defendants together with the
Government’s petition and supporting affidavit. The
pleadings rested only upon information and belief, but
Rule 42 (b) was not designed to cast doubt upon the pro-
priety of instituting criminal contempt proceedings in this
manner.”* The petition itself charged a violation of the
outstanding restraining order, and the affidavit alleged in
detail a failure to withdraw the notice of November 15,
the cessation of work in the mines, and the consequent
interference with governmental functions and the juris-
diction of the court. The defendants were fairly and
completely apprised of the events and conduect constituting
the contempt charged.

However, Rule 42 (b) requires that the notice issuing

to the defendants describe the eriminal contempt charged
as such. The defendants urge a failure to comply with
this rule. The petition alleged a willful violation of the re-
straining order, and both the petition and the rule to show
cause inquired as to why the defendants should not be
“punished as and for a contempt” of court. But nowhere

in open court in the presence of the defendant or, on application of
the United States attorney or of an attorney appointed by the court
for that purpose, by an order to show cause or an order of arrest.
The defendant is entitled to a trial by jury in any case in which an
act of Congress so provides. He is entitled to admission to bail as
provided in these rules. If the contempt charged involves disrespect
to or criticism of a judge, that judge is disqualified from presiding
at the trial or hearing except with the defendant’s consent. Upon a
verdict or finding of guilt the court shall enter an order fixing the
punishment.”

83 C'onley v. United States, 59 F. 2d 929 (1932); Kelly v. United
States, 250 F. 947 (1918); see. National Labor Relations Board v.

Arcade-Sunshine Co., 122 F. 2d 964, 965 (1941).

(0
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was the contem)t described as criminal as required by the
rule.

Nevertheless, the defendants were quite aware that a
criminal contempt was charged.* In their motion to dis-
charge and vacate the rule to show cause, the contempt
charged was referred to as ecriminal.” And in argument on
the motion the defendants stated and were expressly in-
formed that a eriminal contempt was to be tried. Yetitis
now urged that the omission of the words “eriminal con-
tempt’”’ from the petition and rule to show cause was preju-
dicial error. Rule 42 (b) requires no such rigorous appli-
cation, for it was designed to insure a realization by
contemnors that a prosecution for criminal contempt is
contemplated.” Itspurpose was sufficiently fulfilled here,
for this failure to observe the rule in all respects has not
resulted in substantial prejudice to the defendants.

Not only were the defendants fully informed that
a criminal contempt was charged, but we think they
enjoyed during the trial itself all the enhanced pro-

64Tt could be well argued that the use of the word “punished” in
the petition and rule to show cause was in itself adequate notice,

for “punishment” has been said to be the magic word indicating a
proceeding in criminal, rather than civil, contempt. Moskovitz, Con-
tempt of Injunctions, Civil and Criminal, 43 Col. L. Rev. 780, 789—
90 (1943). But “punishment” as used in contempt cases is ambigu-
ous. “It is not the fact of punishment, but rather its character and
purpose . . .” Gompers v. Bucks Stove & Range Co., 221 U. S. 418,
441 (1911).

Noteworthy also is the allegation in the affidavit that the defend-
ants’ violation of the restraining order had “interfered with this
Court’s jurisdiction.” And the charge in the petition of “willfully

. and deliberately” disobeying the restraining order indicates an
intention to prosecute eriminal contempt.

8 See point 4, note 14, supra. The points and authorities in sup-
port of the motion used similar language.

% The rule in this respect follows the suggestion made in McCann
v. New York Stock Exchange,80 F. 2d 211, 214-215 (1935). Notes
to -the Rules of Criminal Procedure, Advisory Committee, March,
1945, p. 34.
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tections accorded defendants in criminal contempt pro-
ceedings.””  We need not treat these at length, for
defendants, in this respect, urge only their right to a jury
trial. While no constitutional issues are raised by the
defendants,®® § 11 of the Norris-LaGuardia Act is relied

67 C'ooke v. United States, 267 U. S. 517, 537 (1925) ; see Michaelson
v. United States, 266 U. S. 42, 66-67 (1924).

68 Prior to argument on the motion to vacate the rule to show cause|
why defendants should not be punished for contempt, defendants’\

counsel stated that, he was ‘“not prepared to waive the question of the |

trial by jury at this time.” After the Court’s ruling upon the ap- |
)

plicability of the Act, the defendants waived an advisory jury, made
no objections to a trial without a jury, and urged no constitutional
grounds for a jury trial. Similarly, defendants have made no claim
in their petitions for certiorari and briefs in this Court' that their trial
without a jury deprived them of constitutional protections.

Thus the defendants apparently recognize that far from ever
holding that the Constitution requires a jury trial for punishing
contempts of court orders, this Court has instead held that trial by
the Court alone 18 not an “invasion of the constitutional right of trial
by jury.” In re Debs, 158 U. S. 564, 594 (1895). “If it has ever
been understood that proceedings according to the common law for
contempt of court have been subject to the right of trial by jury,
we have been unable to find any instance of it.” Eilenbecker v.
Plymouth County, 134 U.-S. 31, 36 (1890). “Surely it cannot be
supposed that the question of contempt of the authority of a court
of the United States, committed by disobedience of its orders, is
triable, of right, by a jury.” Interstate Commerce Comm. v. Brim-
son, 154 U. S. 447, 489 (1894). The same principle is found in
Ex parte Grossman, 267 U. S. 87, 122 (1925) : Michaelson v. United
States, 266 U. S. 42, 67 (1924); Myers v. United States, 264 U. S. 95,
104-5 (1924); Gompers v. Bucks Stove & Range Co., 221 U. S. 418
450 (1911).

The understanding of Congress from its very first session has been
in accord, and it would seem strange in 1947 to urge a partial invali-
dation of the contempt statute having its roots in the First Judiciary
Act, 1 Stat. 73, which was passed by the First Congress on September
24, 1789, a few months after the opening of its initial session. There
were many mempers of the First Congress who had participated
in the Revolutionary War and Constitutional Convention, and who
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upon as guaranteeing a right to a jury trial. But § 11
is not operative here, for it applies only to cases ‘“‘arising

were aggressively alert for threats to individual rights and personal
freedoms. Yet in conferring upon the inferior courts that power

it deemed desirable, the First Congress gave to these courts a “broad
undefined power”, Nye v. United States, 313 U. S. 33, 45 (1941),
]

to “. . . punish by fine or imprisonment, at the discretion of said
courts, all contempts of authority in any cause or hearing before
the same . . .” 1 Stat.

73, 83. This power in 1831 was subjected to
“drastic delimitation by Congress”, Nye v. United States, supra at
45, but even in that Act, 4 Stat. 487, which was “. . . intended to
limit the power of the courts to punish for contempts of its authority
by summary proceedings, there is expressly left the power to punish
in this summary manner the disobedience of any party, to any lawful
writ, process, order, rule, decree or command of said court.” FEilen-
becker v. Plymouth County, supra at 38.

After preserving this power in § 268 of the Judicial Code, 36 Stat.
1163, § 268, 28 U. S. C. § 385, Congress in §§ 21 and 22 of the Clayton
Act required, if a defendant so requested, a trial by jury when dis-
obedience to an order of a court also constituted a “criminal offense
under any statute of the United States . . .” 38 Stat. 738, §§ 21, 22,
28 U. S. C. §8§ 386, 387; Michaelson v. United States, supra. But in
324 of the same Act, these procedural protections were limited
to exclude “contempts committed in disobedience of any lawful
decree . . . in any suit or action brought . . . in the name of .
the United States . . .” Contempts in such suits were left to be
“punished in conformity to the usages at law and in equity now pre-
vailing. 38 Stat. 739, §24; 28 U. S. C. §389. Cf. Hill v. United
States ex rel. Weiner, 300 U. S. 105 (1937).

Not only did Congress obviously assume that the jury trial pro-
visions of the Clayton Act created a right which a defendant would
not otherwise enjoy, but so well established was the proposition that
a court eould punish disobedience of its injunctive decrees without
the aid of a jury, that the constitutional power of Congress to impose
the jury requirements contained in the Clayton Act was denied by
a Circuit Court of Appeals in 1923 and was upheld only after con-
sideration of the case by this Court. While holding that Congress
could preseribe a jury trial in that narrow class of contempt cases
to which the provisions of the Clayton Act were addressed, this Court
clearly recognized that trial by jury was not a constitutional right
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under this Act”.” and we have already held that the re-
striction upon injunctions imposed by the Act do not
govern this case. The defendants, we think, were prop-
erly tried by the Court without a jury.

[f the defendants were thus accorded all the rights
and privileges owing to defendants in eriminal contempt
cases, they are put in no better position to complain
because their trial included a proceeding in civil contempt
and was carried on in the main equity suit. Common
sense would recognize that conduct can amount to both
civil and eriminal contempt. The same acts may justify
a court 1n resorting to coercive and to punitive

measures.” Disposing of both aspeets of the contemnt in

a single proceeding would seem at least a convenient

in proceedines to punish violations of court orders as criminal con-
temnt. Michaelson v. United States. svnra at 67.

More eurrent recoonition of the fact that inrv trials in eriminal
contemnt cases is a matter of statntorv. net constitvntional vicht is
contained in the recently effective Federal Pules of Criminal Proce-
dure. which in Rule 42 (h). state that “The defendant is entitled
to a mrv 'I';:\] ;H anv case ;T! “.",viwl\ an act of (-‘lv|\"']'4'\\' S0 ]]V‘(y\'i!](*\'_.y
These Rules of conrse were nreseribed by this Clourt and. nursuant
to 54 Stat. 68R. 18 T. S. C. § 697 hecame effective only after sub-
mission to and avrproval by, the Seventv-Ninth Congress.

9 Sertion 11 provides in part: “Tn all eases arisine nunder this Aect

in which a person shall he charoed with contemnt in a court of the

United States (as herein defined), the acensed shall eniov the richt
to a speedy and nublie trial bv an impartial iury of the State and
distriet wherein the contemnt shall have been committed . . .7

We helieve, and the Government admits that the defendants would
have been entitled to a inrv trial if § 11 anrlied to the instant con-
temnt proceeding and if this case arose under the Norris-LaGuardia
Act.

0 “Tt may not he alwavs easv to elassify a partienlar act as heloneing
to either one of these two classes Tt may partake of the character-
isties of both.” Ressette v. W. R. Clonkey Co.. 1904 T. S 324. 329
(1904). See Lamb v. Cromer. 285 11. S. 217, 221 (1932) : Merchants
Stoc’ & Grain Co. v. Board of Trade of Chicago, 201 F. 20, 24
(1912).
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practice. Litigation in natent cases has frecuently fol-
lowed this course,” and the same method can be noted in
other situations in both federal and state courts.™
Rule 42 (h). while demanding fair notice and recog-
nition of the eriminal. aspects of the case. contains
nothing precluding a simultaneous disnosition of the reme-
dial aspects of the contempt tried. Even if it be the better
practice to try criminal contempt alone and so avoid
obscuring the defendant’s privileges in any manner, a

mingling of civil and eriminal contempt proceedings must
nevertheless be shown to result in substantial prejudice
before a reversal will be required.” That the contempt

1 “Tn patent cases it has been usual to embrace in one proceeding
the public and nrivate remedv—to punish the defendant if found
worthy of punishment. and. at the same time, or as an alternative,
to assess damaces and costs for the benefit of the plaintiff . . .”
Hendrya. v. Fitzpatrick, 19 F. 810. 813 (1884). Fxamnles of this
procedure anrear in Union Tool Co. v. Wilson. 259 TT. S, 107 (1922) :
Matter of Christensen Encineerinag Co.. 194 TT S. 458 (1004) : Krenlik
v. Couch Patents ("o.. 190 F. 565 (1911); Wilson v. Byron Jackson
Co..93 F.2d 577 (1937).

2 Farmers Nat’'l Bark v. Wilkinson. 266 U. S. 503 (1925): In re
Swan. Petitiorer, 150 U.'S. 637 (1893); In re Ayers. 123 U: S. 443
(1887): Merchants Stock & Grain Co. v. Board of Trade of Chicaco,
201 F. 20 (1912). See Phillins Sheet & Tin Plate Co. v. Amalaa-
mated Ass’n. of Iron & Tin Workers. 203 F. 335. 340 (1913). - In-
stances in the state conrts include Holloway v. Peonles Water Co.,
100 Kans. 414, 167 n. 265 (1917): Carey v. District Corrt of Jasper
County, 226 Towa 717, 285 N. W. 236 (1939): Grand Lodge, K. P.
of New Tersey v. Tansen. 62 N. J. Eq. 737, 48 Atl. 526 (1901).

3 We are not impressed with defendants’ attack on the nleadings as
insufficient to support a judgment for civil contempt. The petition,
affidavit, and rule to show cause did not expressly mention civil con-
tempt or remedial relief, but the affidavit contained allegations of
interference with the operation of the mines and with governmental
functions. These claims do not negative remedial or coercive relief.
More significantly, the affidavit charged disobedience of the restraining
order by failing to withdraw the notice of Nov. 15. We will not
assume that the defendants were not instantly aware that a usual

remedy in such a situation is to impose coercive sanctions until the |
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proceeding carried the number and name of the equity
suit ™ does not alter this conclusion, especially where, as
here. the United States would have been the complaining

party in whatever suit the contempt was tried. In so far

as the criminal nature of the double proceeding domi-
nates™ and in so far as the defendants’ rights in the
criminal trial are not diluted by the mixing of civil with
criminal contempt, to that extent is prejudice avoided.”™
Here, as we have indicated, all rights and privileges of
the defendants were fully respected, and there has been
no showing of substantial prejudice flowing from the
formal peculiarities of defendants’ trial.
is performed. This is a function of civil contempt. Lamb v.
985 1. 8 217. 221 (1932): Michaelson v. United States, 266
. S:49. 66 (1924 (r'/////,'ll rs v. Bucks Stove & Range Co., 221 eS:
418, 449 (1911). Furthermore, defendants’ counsel, in argument
on the motion to vacate, remarked that the United States was pro-
ceeding upon the theory of civil contempt, and attempted only to
demonstrate the inability of the United States to seek this relief. And
when the Government’s suggestions for fines were before the Court,
defendants’ counsel argued the excessiveness of the fines for either
civil or eriminal contempt.
 Criminal contempt was apparently tried out in the equity suit
in the patent cases in Note 71, supra. And this was the practice fol-
lowed in Matter of Christensen Engineering Co., 194 U. S. 458 (1904) ;
Bessette v. W. B. ('m//"(_// Co.. 194 U. S. 324 (1904) ;- New Orleans v.
Steamship Co., 20 Wall. 387 (1874). In none of these cases in this
Court, however, has there been an affirmative discussion of the pro-
priety of proceeding in this manner. Compare Gompers v. Bucks
Stove & Range Co., 221 U. S. 418, 445 (1911); United States v. Bitt-
ner, 11 F. 2d 93, 95 (1926), with Nye v. United States, 313 U. S. 33
42 (1941). :
5 Cf. Nye v. United States, 313 U. S. 33, 42 (1941) ; Union Tool Co.
v. Wilson, 259 U. S. 107, 110 (1922); In re Merchants Stock & Grain
Co.. Petitioner, 223 U. S. 639, 642 (1911): Matter H‘I' Christensen

Engineering Co., 194 U. S. 458, 461 (1904).

)

6 In Federal Trade Commaission v. A. McLean & Son, 94 F. 2d
802 (1938), it could not be said that the criminal element had been
dominant and |~Il.‘:1r from the very outset of the case. The same is
true of Norstrom v. Wahl, 41 F. 2d 910 (1930).
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Lastly, the defendants have assigned as error and
argued in their brief that the District Court improperly
extended the restraining order on November 27 for another
ten days. There was then in progress argument on de-
fendants’ motion to vacate the rule to show eause, a part
of the contempt proceedings. In the circumstances of
this case, we think there was good cause shown for
extending the order.”

IV.

Apart from their contentions concerning the formal
aspects of the proceedings below, defendants insist upon
the inability of the United States to secure relief by way
of civil contempt in this case, and would limit the right
to proceed by civil contempt to situations in which the
United States is enforcing a statute expressly allowing
resort to the courts for enforcement of statutory orders.
MecCrone v. United States, 307 U. S. 61 (1939), however,
rests upon no such narrow ground, for the Court there

said that “Article 3, § 2, of the Constitution, expressly con-

templates the United States as a party to civil proceedings
by extending the jurisdiction of the federal judiciary ‘to
Controversies to which the United States shall be a
party.’” Id.at63. The United States was fully entitled
to. bring the present suit and to benefit from orders en-
tered in its behalf.® We will not reduce the practical

7 Rule 65 (b) of the Federal Rules of Civil Procedure provides
that a temporary restraining order should expire according to its
terms “unless within the time so fixed the order, for good cause shown,
is extended for a like period. . . .” There being, sufficient cause for
the extension, there is no conflict with the subsequent clause of Rule
65 (b) requiring that “the motion for a preliminary injunction
shall be set down for hearing at the earliest possible time and
takes precedence of all matters except older matters of the same
character' . . .2

8 Section 24 of the Judicial Code, 28 U. S. C. § 41, extends the juris-
diction of the District Courts to “all suits of a civil nature, at common
law or in equity, brought by the United States . . .”.
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value of the relief granted by limiting the United States,
when the orders have been disobeyed, to a proceeding in
eriminal contempt, and by denying to the Government the
civil remedies enjoyed by other litigants, including
the opportunity to demonstrate that disobedience has
occasioned loss.”

V.

Tt is urged that, in any event, the amount of the fine of
$10,000 imposed on the defendant Lewis and of the fine of
$3,500,000 imposed on the defendant Union were arbitrary,
excessive, and in no way related to the evidence adduced at
the hearing.

Sentences for eriminal contempt are punitive in their
nature and are imposed for the purpose of vindicating the
authority of the Court. Gompersv. Bucks Stove & Range
Co., supra at 441. The interests of orderly government
demand that respect and compliance be given to orders
issued by courts possessed of jurisdiction of persons and
subject matter. One who defies the public authority and
willfully refuses his obedience, does so at his peril. In
imposing a fine for eriminal contempt? the trial judge may
properly take into consideration the extent of the willful
and deliberate defiance of the court’s order, the seriousness
of the consequences of the contumacious behavior, the
necessity of effectively terminating the defendant’s defi-
ance as required by the public interest. and the importance
of deterring such acts in the future. Because of the nature
of these standards, great reliance must be placed upon the
discretion of the trial judge.

The trial court properly found the defendants guilty
of criminal contempt. Such contempt had continued for

®The Court in the McCrone case affirmed 100 F. 2d 322 and
noted, 307 U. S. 61, 63, note 4, the conflict with Federal Trade Com-
mission v. A. McClean & Son, 94 F. 2d 802, 804 (1938), upon which
defendants now rely.
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15 days from the issuance of the restraining order until the
finding of guilty. Its willfulness had not been qualified by
any concurrent attempt on defendants’ part to challenge
the order by motion to vacate or other appropriate pro-
cedures. Immediately following the finding of guilty, de-
fendant Lewis stated openly in court that defendants
would adhere to their policy of defiance. This policy, as
the evidence showed, was the germ center of an economic
paralysis which was rapidly extending itself from the bi-
tuminous coal mines into practically every other major
industry of the United States. It wasan attempt to repu-
diate and override the instrument of lawful government
in the very situation in which governmental action was
indispensable.

The trial court also properly found the defendants
guilty of civil contempt. Judicial sanctions in civil con-
tempt proceedings may, in a proper case, be employed for
either or both of two purposes: to coerce the defendant
into compliance with the court’s order, and to compensate
the complainant for losses sustained. Gompers v. Bucks
Stove & Range Co., supra, at 448, 449.- Where compen-
sation is intended, a fine is imposed, payable to the com-

plainant. Such fine must of course be based unon

evidence of complainant’s actual loss,*

|
and his right, as
a ‘civil litigant, to the compensatory fine is dependent
upon the outcome of the basic controversy.®

3ut where the purpose is to make the defendant com-
ply, the court’s discretion is otherwise exercised. It must
then consider the character and magnitude of the harm
threatened by continued contumacy, and the probable

8 Leman v. Krentler-Arnold Co., 284 U. S. 448, 455456 (1932);
Gompers v. Bucks Stove & Range Co., 221 U. S. 418, 443444 ( 1911) ;
Norstrom v. Wahi 41 F. 2d 910, 914 (1930); Judelshon v. Black,
64 F. 2d 116 (1933); Parker v. United States, 126 F. 2d 370, 380
(1942).

81 Seg page 34, supra.
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effectiveness of any suggested sanction in bringing about
the result desired.®

It is a corollary of the above principles that a court
which has returned a conviction for contempt must, in
fixing the amount of a fine to be imposed as a punishment
or as a means of securing future compliance, consider the
amount of defendant’s financial resources and the conse-
quent seriousness of the burden to that particular
defendant.

[n the light of these prineiples, we think the record
clearly warrants a fine of $10,000 against defendant Lewis~—=2
for emglwes criminal contemnt. A majority of the Court,

" however, does not thing that it warrants the uncondi-

tional imposition of a fine of $3,500,000 against the
defendant union. A majority feels that, if the court
below had assessed a fine of $1.000.000 acainst the de-
fendant union, this, under the circumstances, would not
be excessive as punishment for the contempt theretofore
committed; and feels that, in order to coerce the defend-
ant union into a future compliance with the Court’s
order, it" would have been effective to make the other
$2,500,000 of the fine conditional on the defendant’s
failure to purge itself within a reasonable time. Accord-
ingly; the judgment against the defendant union is held
to be excessive. It will be modified so as to require the
defendant union to pay a fine of $1.000,000, and further,
to pay an additional fine of $2,500,000 unless the defend-
ant union, within five days after the issuance of the
mandate herein, shows that it has fully eomplied with
the temporary restraining order issued November 18,
1946, ‘and the preliminary injunction issued December 4,
1946. The defendant union. can effect full compliance

only by withdrawing unconditionally the notice given by

it, signed John L. Lewis, President, on' November 15,

v. London Guarantee Co., 204 U. S. 599 (1907). See
also In re C'hiles, 22 Wall. 157, 168 (1874).
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1946, to J. A. Krug, Secretary of the Interior, terminat-
ing the Krug-Lewis agreement as of twelve o’clock mid-
night, Wednesday, November 20, 1946, and by notifying,
at the same time, its members of such withdrawal in
substantially the same manner as the members of the de-
fendant union were notified of the notice to the Secre-
tary of the Interior above-mentioned; and by withdraw-
ing and similarly instructing the members of the
defendant union of the withdrawal of any other notice
to the effect that the Krug-Lewis agreement is not in
full force and effect until the final determination of the
basic issues arising under the said agreement.

We well realize the serious proportions of the fines here |
imposed upon the defendant union. But a majority feels |
that the course taken by the union carried with it such a
serious threat to orderly constitutional government, and
to the economic and social welfare of the nation, that a fine
of substantial size is required in order to emphasize the
gravity ‘of the offense of which the union was found guilty.
The defendant Lewis, it is true, was the aggressive leader
in the studied and deliberate non-compliance with the
order of the District Court; but, as the record shows, he
stated in open court prior to imposition of the fines that
“the representatives of the United Mine Workers deter-
mined that the so-called Krug-Lewis agreement was
breached”, and that it was the union’s “representatives”
who “notified the Secretary of the Interior that the con-
tract was terminated as of November 20th”. And cer-
tainly it was the members of .the defendant- union who
executed the nationwide strike. Loyalty in responding
to the orders of their leader may, in some minds, minimize
the gravity of the miners’ conduct; but we cannot ignore
the effect of their action upon the rights of other citizens,
or the effect of their action upon our system of government.

The gains, social and economic, which the miners and

other citizens have realized in the past, are ultimately due




UNITED MINE

to the fact that they enjoy the rights of free men under
our system of government. Upon the maintenance of
that system depends all future progress to which they may

justly aspire. In our complex society, there is a great
0y

7 of
all is to our ('mnm'},' and to the institutions under which

variety of limited loyalties, but the overriding loyal

a particular interest may be pursued.

We are aware that the defendants may have <i11(‘01'<\k’
believed that the restraining order was ineffective and
would finally be vacated. However, the Government had
sought a declaration of its contractual rights under the
'I\'!'lm—l,v\\'l\' agreement, effective since May 29, 1946, and
solemnly subseribed by the Go rernment and the defendant
union. The restraining order sought to preserve condi-
tions until the cause could be determined, and obedience
by the defendants would have secured this result. They
had full opportunity to comply with the order of the Dis-
trict Court, but # deliberately refused obedience and de-
termined for themselves the validity of the order. Their
conduct showed a total lack of 1'(\.\'1,(‘\“1 for the judicial
process. Punishment in this case is for that which the
defendants had done prior to in [m~il'<'1| of the judgment
in the District Court, coupled with a coercive imposition
upon the defendant union to (()mp(] obedience with the
Court’s outstanding order.

We have examined the other contentions advanced by
the defendants but have found them to be without merit.
The temporary restraining order and the preliminary in-
junction were properly issued, and the actions of the Dis-
trict Court in these respects are affirmed. The judgment
against the defendant Lewis is affirmed. The judgment
against the defendant union is mwl ied in accordance with
this opinion, and, as modified, that judgment is affirmed.

So ordered.
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MecCrone v. United States, 307 U. S. 61 (1939), however,
rests upon no such narrow ground, for the Court there
said that “Article 3, {2, of the Constitution, expressly con-
templates the United States as a party to civil proceedings
by extending the jurisdiction of the federal judiciary ‘to
Controversies to which the United States shall be a
party,’” id at 63. The United States was fully entitled
to bring the present suit and to benefit from orders en-
tered in its behalf.® We will not reduce the practical
value of the relief granted by limiting the United States,
when the orders have been disobeyed, to a proceeding in
criminal contempt, and by denying to the Government the
civil remedies enjoyed by other litigants, including
the opportunity to demonstrate that disobedience has
occasioned loss.”

V.

It is urged that, in any event, the amount of the fine of
$10,000 imposed on the defendant Lewis and of the fine of
$3,500,000 impeosed on the defendant Union were arbitrary,
excessive, and in no way related to the evidence adduced at
the hearing.

Sentences for criminal contempt are punitive in their
nature and are imposed for the purpose of vindicating the
authority of the Court. Gompersv. Bucks Stove & Range
Co., supra, at 108. The interests of orderly government
demand that respect and compliance be given to orders
issued by courts possessed of jurisdiction of persons aned
subject matter. One who defies the public authority and

8 Section 24 of the Judicial Code, 28 U. S. C. 41, extends the juris-
diction of the District Courts to “all suits of a civil nature, at common
law or equity, brought by the United States—".

® The Court in the McCone case affirmed 100 F. (2d) 322 and
noted, 307 U. S. 61, 62, note 1, the conflict with Federal Trade Com-
mission v. McClean & Son, 94 F. (2d) 802 (1938), upon which
defendants now rely.
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willfully refuses his obedience, does so at his peril. In
imposing a fine for eriminal contempt, the trial judge may
properly take into consideration the extent of the willful
and deliberate defiance of the court’s order, the seriousness
of the coensequences of the contumacious behavior, the
necessity of effectively terminating the defendant’s defi-
ance as required by the public interest; and the importance
of deterring such acts in the future. Because of the nature
of these standards, great reliance must be placed upon the
discretion of the trial judge.

The trial court properly found the defendants guilty
of eriminal eontempt. Such contempt had continued for
15 days from the issuance of the restraining order until
finding of guilty. Its willfulness had not been qualified by
any concurrent attempt on defendants’ part to challenge
the order by motion to vacate or other appropriate pro-
cedures. Immediately following the finding of guilty, de-
fendant Eewis stated openly in court that defendants
would adhere to their policy of defiance. This policy, as
the evidence showed, was the germ center of an economic
paralysis which was rapidly extending itself from the bi-
tuminous coal mines into practically every other major
mdustry of the United States. It was an attempt to repu-
diate and override the instrument of lawful government
in the very situation in which governmental action was
indispensable.

The trial court also properly found the defendants
guilty of civil contempt. Judicial sanctions in eivil con-
tempt proceedings may, in a proper case, be employed for
either or both of two purposes: to coerce the defendant
into compliance with the court’s order, and to compensate
the complainant for losses sustained. Gompers v. Bucks
Stove & Range Co., supra, at 448, 449. Where compen-
sation 1s intended, a fine is imposed, payable to the com-
plainant. Such fine must of course be based upon
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evidence of complainant’s actual loss,” and his right, as
a civil litigant, to the compensatory fine is dependent
upon the outcome of the basie controversy.”

But where the purpose is to make the defendant com-
ply, the court’s diseretion is otherwise exercised. It must
then consider the character and magnitude of the harm
threatened by continued contumacy, and the probable
effectiveness of any suggested sanction in bringing about
the result desired.*

It is a corollary of the above principles that a court
which has returned a conviction for contempt must, in
fixing the amount of a fine to be imposed as a punishment
or as a means of securing future compliance, consider the
amount of defendant’s financial resources and the conse-
quent seriousness of the burden to that particular
defendant.

In the licht of these principles, we think the record
clearly warrants a fine of $10,000 against defendant Lewis,
either for criminal or c¢ivil contempt. A majority of the
Court, however, does not think that it warrants the un-
conditional imposition of a fine of $3,500,000 against the
defendant Union. A majority feels that, if the court
below had assessed a fine of $1,000,000 against the de-
fendant Union, this, under the circumstances, would not

be excessive as punishment for the contempt theretofore
committed; and feels that, in order to coerce the defend-
ant Union into a future compliance with the Court’s
order, it would have been effective to make the other
$2.500,000 of the fine conditional on the defendant’s

80 Leman v. Kentler-Arnold Hinge Last Co., 284 U. S. 448, 455-456
(1932) ; Gomuvers v. Bucks Stove & Range Co., supra, at 443-444;
Norstrom v. Wahl, 41 F. (2d) 910, 914 (1930); Judelsohn v. Black,
64 F. (2d) 116 (1933); Parker v. United States, 126 F. (2d) 370,
380 (1942).

81 See page 34, supra.

82 Cf. Doyle v. London Guarantee Co., 204 U. S. 55 (1907). See
also In re Chiles, 22 Wall. 157, 168 (1874).
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failure to purge itself within a reasonable time. Accord-
ingly, the judgment against the defendant Union is held
to be excessive. It will be modified so as to require the
defendant Union to pay a fine of $1,000,000, and further,
to pay an additional fine of $2,500,000 unless the defend-
ant Union, within five days after the issuance of the
mandate herein, shows that it has fully complied with
the temporary restraining order issued November 18,
1946, and the preliminary injunction issued December 4,
1946. The defendant Union can effect full compliance
only by withdrawing unconditionally the notice given by
it, signed John L. Lewis, President, on November 15,
1946, to J. A. Krug, Secretary of the Interior, terminat-
ing the Krug-Lewis agreement as of twelve o’clock mid-
night, Wednesday, November 20, 1946, and by notifying,
at the same time, its members of such withdrawal in
substantially the same manner as the members of the de-
fendant Union were notified of the notice to the Secre-
tary of the Interior above-mentioned; and by withdraw-
ing and similarly instructing the members of the
defendant Union of the withdrawal of any other notice
to the effect that the Krug-Lewis agreement is not in
full force and effect until the final determination of the
basic issues arising under the said agreement.

We have examined the other contentions advanced by
the defendants but have found them to be without merit.
The temporary restraining order and the preliminary in-
junction were properly issued, and the actions of the Dis-
trict Court in these respects are affirmed. The judgment

against the defendant Lewis is affirmed. The judgment

against the defendant Union is modified as indicated in the
preceding paragraph, and, as modified, that judgment is
affirmed.

So ordered.
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It is urged that, in any evént, the amount of the fine of $10,000
imposed on the defendant Iewis and of the fine of $3,500,000 imposed on the
defendant Union were arbitrary, excessive, and in no way related to the
evidence adduced at the hearinge

Sentences for criminal contempt are punitive in their nature and are
imposed for the purpose of vindicating the authority of the Court., Gompers

ve Bucks Stove & Range Coe., supra, at 108, The interests of orderly governe

ment demand that respect and compliance be given to orders issued by courts
possessed of jurisdiction of l;ersons and subject matter, One who defies
the public authority and willfully refuses his obedience, does so at his
perils In imposing a fine for criminal contempt, the trial judge may
properly take into consideration the extent of the willful and deliberate
defiance of the court®s order, the seriousness of the consequencés of the
contumacious behavior, the ggcessity of effectively terminating the
defendant!s defiance as required by the public interest, and the impertance
of deterring such acts in the future, Because of the nature of these standards,
great reliance must be placed upon the discretion of the trial judge.

The trial court properly found the defendants guilty of criminal con=

tempt, Such contempt had continued for 15 days from the issuance of the

TS
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restraining order until‘ finding of guilty. Its willfulness had not been gqualified

\

by any concurrent attempt on defendants! part to challenge the order by evesddw

PR o oA s a;&.a@:xMwW.

o Immédtately following the finding of guilty, defendant
Iewis stated openly in court that defendants would adhere to their pelicy
of defiance, This policy, as the evidence showed, was the germ center of
an economic paralysis which was rapidly extending itself from the bituminous
coal mines into' practically every other major industry of the United States,
It was an attempt to repudiate and override the instrument of lawful _governe

ment in the very situation in which governmental action was indispensable,

~

The trial court also properly found the defendants guilty of clvil
contempts Judicial sanctions ir_l._'civil contempt proceedings may, in a proper
case, be employed for either or both of two purposes:s to coerce the
defendant ;.nto compliance with the court's order, and to compensate the

complainant for losses sustained. Gompers ve. Bucks Stove & Range Co.,

supra, at 4L8, LL9, Where compensation is intended, a fine is imposed,

payable to the complainant, Such fine must of course be based upon evidence

80/
of complainant®s actual loss, and his right, as a civil litigant, to the

%_g/ Leman ve Kentler-Arnold Hinge Last Coe., 28k U.So Lh8, L5556 (1932);
mpers ve Bucks Stove & Range Co., supra, at hlh3-hlli; Norstrom v, Wahl,
L1 'Fz.' (2d) 910, 91k (1930); Judsisohn v, Black, 64 F, (2d) 116 (1933);
Parker v, United States, 126 F,.(2d) 370, 380 (1942),
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’ 81/
compensatory fime is dependent upon the outcome of the basic controversye.

But where the purpose is to make the. defendant comply, the court's
discretion is otherwise exercised. It must then consider the character
and magnitude of the harm threatened by contimued eontumacy, and the
probable effectiveness of any suggested sanction in bringing about the

82
result desired._/

It is a corollary of ths above principles that a court which has
returned a conviction for contempt must, in fixing the amount of a fine
to be imposed as a punishment or as a means of securing future compliance,
consider the amount of defendant®s financial resources and the consequent
seriousness of the burden to that particular defendant,

In the light of these principles, we think the record clearly warrants
a fine of $10,000 against defendant Lewis, either for criminal or civil
contempt, A majority of the Court, however, does not think that it warrants
the unconditional imposition of a fine of $3,500,000 against the defendant

Union. A majority feels that, if the court below had assessed a fine of

See page 3k, supra.

82/ cf, Doyle v, london Guarantes Cos, 204 Ue.Se 55 (1907)e See also In Re
Chiles, 22 Walle 157, 1 167h) 6
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$1,000,000 against the defendant Union, this, under the circumstances,
would not be excessive as punishment 'for the contempt theretofore committed;
;nd feel's that, in order to coerce the defendant Unién into a future com=
pliance with the Courtl!s order, it would have been effective to make the
other $2,500,000 of the ﬁne‘ conditional en the defendant'-s failure to
purge itself within a reasonable time, Accordingly, the judgment against
the defendant Union is held to be excessive, It will be modified so as to
require the defendant Union to pay a fine of $1,000,000, and further, to
pay an additional fine of $2,500,000 unless the dafcndanw within five days
after the issuance of the mandate herein, shows that it has fully complied
with the temporary restraining order issued November 18, 1946, and the pre-
liminary injunction issued December k, 1946, The defendant Union can effect
full camplia.n;:e only by withdrawing unconditionally the notice given by-g

“defemERt-Umiony signed John L. Lewis, President, on November 15, 1946, to

Jde Ao Krug, Secretary of the Interior, terminating the Krug-lewis agreement

as of twelve ofclock midnight, Wednesday, November 20, 1946, and by notifying,

A bl Pomt Tiss, B3 g

members w of such withdrawal

in substantially the same manner as the members of the defendant Unien

were notified of the notice to the Seeretary of the Interior above-

mentioned; and by withdrawing and similarly insiructing the members of

the defendant Union of the withdrawal of any other notice to the effect

£
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that the Krug-lewis agreement is not in full force and effect until the

final determination of the basic issues arising under the sald agreement,

{

We lc;a.ve examined the other contentions advanced by the defendants but
have found them to be without merit. The tempdrary restraining order and
the preliminary injunction were properly issued, and the actions of the
District Court in these respects are affirmed, The judgment against the
defendant Iewis is affirmed, The judgment against the defendant Union
is modified as indicated in the preceding paragraph, and, as modified,

that judgment is affirmed,

SO ORDERED,
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Supreme Court of the Umited States.

Memorandum.

Nos. 759, 760, 781, 782 & 811
Us Se v, UNITED MINS WORKERS

I am attaching hereto the first four sections
of the third circulation of my opinion in the
above case, Section 5 was sent to you yes-

terday in typowritien fom.
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i) s
seand St
(6 ‘('/W D" '-/;72” / 5 /Z SO3

) 22 03 2¢ 30 37355 3,4_

7/ 7 s

)

SUPREME COURT OF THE UNITED STATES

Nos. 759, 760, 781, 782 AxDp 811.—-OctoBER TERM, 1946.

The United States of America,
Petitioner,
759 V.
United Mine Workers of America, an
Unincorporated Association.

The United States of Ameriea,
Petitioner,

760 V.

John L. Lewis, Individually and as
President of the United Mine Work-
ers of America.

United Mine Workers of America, an On Writs of Cer-

Unincorporated Association, Peti-| tiorarl to the
Ty 2 United States
ioner, '
o / Court of Ap-
/81 5 peals for the
The United States of America. District of Cos
John L. Lewis, Individually and as lumbia.
President of the United Mine Work-
ers of America, Petitioner,
782 .

The United States of America.

United Mine Workers of America, an
Unincorporated Association, an d
John L. Lewis, Individually and as
President of the United Mine Work-
ers of America, Petitioners,

811 V.

The United States of America.

[February —, 1947.]

Tae Caier Justice delivered the opinion of the Court.




759, 760, 781, 782 &
U. S. ». UNITED, MINE WORKERS.

In October, 1946, the United States was in possession of
the major portion of the country’s bituminous coal mines
Terms and conditions of employment were controlled “for
the period of Government possession” by an agreement *
entered into on May 29, 1946, between Secretary of Inte-
rior Krug, as Coal Mines Administrator, and John L.
Lewis, as President of the United Mine Workers of Amer-
ica.? The Krug-Lewis Agreement embodied far reaching

1 The United States had taken possession of the mines on May 21,
1946, pursuant to Executive Order 9728, 77 F. R. 5593, in which the
President, after determining that labor disturbances were interrupting
the production of bituminous coal necessary for the operation of the
national economy, directed the Secretary of Interior to take possession
of and operate the min s and to negotiate with representatives of the
miners concerning the terms and conditions of employment.

The President’s action was taken under the Constitution, as Presi-
dent of the United States and Commander in Chief of the Army and
Navy, and by virtue ul' 111(* authority cnm'wrul upon him by the War
Labor Disputes Act, 57 Stat. 163, 50 U. . App. qup> V, 309, 1501—
1511. Section 3 of 'lw Act authorizes tlw seizure of fac 111110\ necessary
for the war effort if and when the President finds and proclaims that
strikes or other labor disturbances are interrupting the operation of
such facilities.

Section 3 directs that the authority under that section to take
possession of the .\];umul facilities will terminate with the ending
of hostilities and that the authority under that section to operate
facilities seized will terminate six months after the ending of hostilities.
The President on Dece mlul 3
terminated on that day, 12 F. 1

1

18 I'MH proclaimed that hostilities were
)
L.

>

2 The initial-paragraj 11 of the contract 11(1\1(1( d that:

“This agreement between the Secretary of the Interior, acting as
Coal Mines Administrator under the authority of Executive Order No.
9728 (dated May 21, 1946, 11 F. R. 5593), and the United Mine
Workers of America, covers for the period of Government possession
the terms and conditions of employment in respect to all mines in
Government possession which were as of March 31, 1946, subject to
the National Bituminous Coal Wage Agreement, dated April 11,
1945.”

8 In compliance with Executive Order,No. 9728 and § 5 of the War
Labor Disputes Act, the agreement had been submitted to and ap-
proved by the National Wage Stabilization Beard.
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changes favorable to the miners; * and, except as amended
and supplemented therein, the agreement carried forward
the terms and conditions of the National Bituminous Coal
Wage Agreement of April 11, 1945.°

On October 21, 1946, Mr. Lewis directed a letter to
Secretary Krug and presented issues which led directly to
the present controversy. According to Mr. Lewis, the
Krug-Lewis agreement carried forward § 15 of the Na-
tional Bituminous Coal Wage Agreement of April 11, 1945.
Under that section either party to the contract was priv-
ileged to give ten days’ notice in writing of a.desire for a
negotiating conference which the other party was required
to attend; fifteen days after the beginning of the con-
ference either party might give notice in writing of the
termination of the agreement, effective five days after
receipt of such notice. Asserting authority under this
clause, Mr. Lewis in his Ietter of October 21 requested that
a conference begin November 1 for the purpose of negotiat-
ing new arrangements concerning wages, hours, prac-
tices, and other pertinent matters appertaining to the
bituminous coal industry.°®

Captain N. H. Collisson, then Coal Mines Administra-
tor, answered for Secretary Krug. Any contractual basis
for requiring negotiations for revision of the Krug-Lewis

4 See infra p. —.

5 The saving clause was in the following form:

“Except as amended and supplemented herein, this agreement
carries forward and preserves the terms antd conditions contained in
all joint wage agreements effective April 1, 1941, through March 31,
1943, the supplemental agreement providing for the six (6) day
workweek, and all the various district agreements executed between
the United Mine Workers and the various Coal Associations and Coal
Companies (based upon the aforesaid basic agreement) as they existed
on March 31, 1943, and the National Bituminous Coal Wage Agree-
ment, dated April 11, 1945.”

¢ The letter also charged certain breaches of, contract by the Govern-

ment and asserted significant changes in Government wage policy.
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agreement was denied.” TIn the opinion of the Govern-
ment, § 15 of the 1945 agreement had not been preserved
by the Krug-Lewis agreement; indeed, § 15 had been ex-
pressly nullified by the clause of the latter contract pro-
viding that the terms contained therein were to cover the
period of Government possession. Although suggesting
that any negotiations looking toward a new agreement be
carried on with the coal mine owners, the Government
expressed willingness to discuss matters affecting the
operation of the mines under the terms of the Krug-Lewis
agreement.

Conferences were scheduled and began in Washington
on November 1, both the union and the Government ad-
hering to their opposing views regarding the right of either
party to terminate the contract.®* At the fifth meeting
held on November 11, the union for the first time offered
specific proposals for changes in wages and other conditions
of employment. On November 13 Secretary Krug re-
quested the union to negotiate with the mine owners.
This suggestion was rejected.” On November 15 the
union, by John L. Lewis, notified Secretary Krug that
“Fifteen days having now elapsed since the beginning of
said conference, the United Mine Workers of America,
exercising its option hereby terminates said Krug-Lewis
Agreement as of 12:00 o’clock P. M. Midnight,
Wednesday, November 20, 1946.”

Secretary Krug again notified Mr. Lewis that he had no
power under the Krug-Lewis agreement or under the
law to terminate the contract by unilateral declara-

" Captain Collisson also specifically denied breaches of contract and
changes in Government wage policy.

8 Conferences were carried on without prejudice to the claims of
either party in this respect.

?Secretary Krug and Mr. Lewis met privately on November 13
and again on November 14.
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tion.® The President of the United States stated his
strong support of the Government’s position and requested
reconsideration by the union in order to avoid a national
crisis. However, Lewis, as union president, circulated to
the mine workers copies of the November 15 letter to
Secretary Krug. This communication was for the
“official information” of union members.

The United States on November 18 filed suit in the Dis-
trict Court for the District of Columbia against the United
Mine Workers of America and John L. Lewis, individually
and as president of the union. The complaint was brought
under the Declaratory Judgment Act ™ and sought a judg-
ment to the effect that the defendants had no power uni-
laterally to terminate the Krug-Lewis agreement. And,
alleging that the November 15 notice was in reality a strike
notice, the United States, pending the final determination
of the cause, requested a temporary restraining order and
preliminary injunctive relief.

The court, immediately and without notice to the de-
fendants, issued a temporary order** restraining the

10 Secretary Krug had been advised by the Attorney General, whose
opinion had been sought, that § 15 of the 1945 agreement was no longer
in force.

1 Judicial Code, § 274d, 28 U. S. C. 400.

12 The pertinent part of the order was as follows:

“Now, Therefore, it is by the Court this 18th day of November,
1946,

“Ordered, that the defendants and each of them and their agents;
servants, employees, and attorneys, and all persons in active concert
or participation with them, be and they are hereby restrained pending
further order of this Court from permitting to continue in effect the
notice heretofore given by the defendant, John L. Lewis, to the Secre-
tary of Interior dated November 15, 1946; and from issuing or other-
wise giving publicity to any notice that or to the effect that the Krug-
Lewis Agreement has been, is, or will at some future date be termi-
nated, or that said agreement is or shall at some future date be
nugatory or void at any time during Government possession of the
bituminous coal mines; and from breaching any of their obligations
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defendants from continuing in effect the notice of Novem-
ber 15, from encouraging the mine workers to interfere
with the operation of the mines by strike or cessation of
work, and from taking any action which would interfere
with the court’s jurisdiction and its determination of the
case. The order by its terms was to expire at 3:00 p. m.
on November 27 unless extended for good cause shown. A
hearing on the preliminary injunction was set for 10:00
a. m. on the same date. The order and complaint were
served on the defendants on November 18.

A gradual walkout by the miners commenced on Novem-
ber 18, and by midnight of November 20, consistent with
the miners’ “no contract, no work” policy, a full-blown
strike was in progress. Mines furnishing the major part
of the nation’s bituminous coal production were idle.

On November 21 the United States filed a petition for
a rule to show cause why the defendants should not be
punished as and for contempt, alleging a willful violation
of the restraining order. The rule issued, setting Novem-
under said Krug-Lewis Agreement; and from coercing, instigating,
inducing, or encouraging the mine workers at the bituminous coal
mines in the Government’s possession, or any of them, or any person,
to interfere by strike, slow down, walkout, cessation of work, or other-
wise, with the operation of said mines by continuing in effect the
aforesaid notice or by issuing any notice of termination of agreement
or through any other means or device; and from interfering with or
obstructing the exercise by the Secretary of the Interior of his funec-
tions under Executive Order 9728; and from taking any action which
would interfere with this Court’s jurisdiction or which would impair,
obstruct, or render fruitless, the determination of this case by the
Court;

“And it is further ordered that this restraining order shall expire
at 3 o’clock p. m. on November 27th, 1946, unless before such time
the order for good cause shown is extended, or unless the defendants
consent that it may be extended for a longer period;

“And it is further ordered that plaintiff’s motion for preliminary

injunction be set down for hearing on November 27th, 1946, at 10:00
o’clock a. m.”
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ber 25 as the return day and, if at that time the contempt
was not sufficiently purged, setting November 27 as the
day for trial on the contempt charge.

On the return day, defendants, by counsel, informed
the court that no action had been taken concerning the
November 15 notice and denied the jurisdiction of the
court to issue the restraining order and rule to show cause.
Trial on the contempt charge was thereupon ordered to
begin as scheduled on November 27. On November 26
the defendants filed a motion to discharge and vacate the
rule to show cause. Their motion challenged the juris-
diction of the court and raised the grave question of
whether the Norris-LaGuardia Act * prohibited the grant-
ing of the temporary restraining order at the instance of
the United States.**

1347 Stat. 70,29 U. S. C. §§ 101-115.

14 The grounds offered for the motion were:
R

“1. The Temporary Restraining Order is void in that this case in-
volves and grows out of a labor dispute. Under the provisions of the
Norris-LaGuardia Act (47 Stat. 70), and the provisions of Section 20
of the Clayton Act (38 U. S. C. 323, 730), this Honorable Court is
without jurisdiction over the subject-matter of this cause.

“2. Equity acts only where there is no plain, adequate, and cormplete
remedy at law. The allegations of the Petition for the Rule purport to
show a violation of the War Labor Disputes Act—a serious offense—
in which field there is no place for equity intervention.

“3. Observance of all the strict rules of criminal procedure is re-
quired to establish criminal contempt. Tt is apparent that the alleced
facts set out in the unverified Petition and in the affidavit of Captain
Collisson, filed in support of the Rule, are based wholly upon hearsay,
information and belief and are not sufficient to sustain the Rule to
Show Cause.

“4. The object of the Petition for the Rule is necessarily punitive
and not compensatory. Accordingly, it being for criminal contempt,
the Petition should have been presented as an independent proceeding
and not as supplemental to the original cause.

“5. The Temporary Restraining Order is beyond the jurisdiction of
this Honorable Court and therefore void because it contravenes the
First, Fifth, and Thirteenth Amendments to the Constitution of>the
United States.”
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After extending the temporary restraining order on
November 27, and after full argument on November 27
and November 29, the court on the latter date overruled
the motion and held that its power to issue the restraining
order in this case was not affected by either the Norris-
LaGuardia Act or the Clayton Act.*

The defendants thereupon pleaded not guilty and
waived an advisory jury. Trial on the contempt charge
proceeded. The Government presented eight witnesses,
the defendants none. At the conclusion of the trial on
December 3, the court found that the defendants had per-
mitted the November 15 notice to remain outstanding,
had encouraged the miners to interfere by a strike with
the operation of the mines and with the performance of
governmental functions, and had interfered with the juris-
diction of the Court. Both defendants were found guilty
beyond reasonable doubt of both eriminal and eivil con-
tempt dating from November 18. The Court entered
judgment on December 4, fining the defendant Lewis
$10,000, and the defendant union $3,500,000. On the
same day a preliminary injunction, effective until a final
determination of the case, was issued in terms similar to
those of the restraining order.

On December 5 the defendants filed notices of appeal
from the judgments of contempt. The judgments were
stayed pending the appeals. The United States on De-
cember 6 filed a petition for certiorari in both cases.
Section 240 (e) of the Judicial Code authorizes a petition
for certiorari by any party and the granting of certiorari
prior to judgment in the Circuit Court of Appeals.
Prompt settlement of this case being in the public interest, -
we granted certiorari on December 9, and subsequently
for similar reasons granted petitions for certiorari filed
by the defandants, — U. S. —, —, —. The cases were
consolidated for argument.

16 38 Stat. 738, 29 U. S. C. § 52.
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Defendants’ first and principal contention is that the
restraining order and preliminary injunction were issued
in violation of the Clayton and Norris-LaGuardia Acts.
We have come to a contrary decision.

Tt is true that Congress decreed in § 20 of the Clayton
Act that ‘no such restraining order or injunction shall
prohibit any person or persons . . . from recommending,
advising, or persuading others” to strike. But by the Act
itself this provision was made applicable only to cases
“between an employer and employees, or between
employers and employees, or between employees, or be-
tween persons employed and persons seeking employ-
ment. % For reascns which will be explained at
greater length in discussing the applicability of the Nor-
ris-LaGuardia Act, we cannot construe the general term
“employer” to include the United States, where there is
no express reference to the United States and no evident
affirmative grounds for believing that Congress intended
to withhold an otherwise available remedy from the Gov-
ernment as well as from a specified class of private
persons.

Moreover, it seems never to have been suggested that
the proscription on injunctions found in the Clayton Act
Is in any respect broader than that in the Norris-
LaGuardia Act. Defendants do not suggest in their argu-
ment that it is. This Court, on the contrary, has stated
that the Norris-LaGuardia Act “still further . . . [nar-
rowed | the circumstances under which the federal courts
could grant injunctions in labor disputes.” * Conse-
quently, we would feel justified in this case to consider the
application of the Norris-LaGuardia Act alone. If it does

not apply, neither does the less comprehensive proseription

' Duplex Co. v. Dearing, 254 U. S. 443, 470 (1921); American
Foundries v. Tri-City Council, 257 U. S. 184, 202 (1921).
" United States v. Hutcheson, 312 U. S. 219, 231 (1941).

y &0
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of the Clayton Act; *if it does, defendant’s reliance on the
Clayton Act is unnecessary.

By the Norris-LaGuardia Act, Congress divested the
federal courts of jurisdiction to issue injunctions in a
specified class of cases. It would probably be conceded
that the characteristics of the present case would be such
as to bring it within that class if the basic dispute
had remained one between defendants and a private
employer, and the latter had been the plaintiff below. So
much seems to be found in the express terms of §§ 4 and 13
of the Act, set out in the margin.” The specifications in

18 See also United States v. Hutcheson, supra, 312 U. S. at 235, 236
(1941) ; Allen Bradley Co.v. Union, 325 U. S. 797, 805 ( 1945) .

19 “Spe. 4. No court of the United States shall have jurisdiction to
issue any restraining order or temporary or permanent injunction in
any case involving or growing out of any labor dispute to prohibit
any person or persons participating or interested in such dispute (as
these terms are herein defined) from doing, whether singly or in
concert, any of the following acts:

“(a) Ceasing or refusing to perform any work or to remain in any
relation of employment;

“(b) Becoming or remaining a member of any labor brganization
or of any employer organization, regardless of any such undertaking
or promise as is deseribed in section 3 of this Act;

“(c) Paying or giving to, or withholding from, any person partici-
pating or interested in such labor dispute, any strike or unemploy-
ment benefits or insurance, or other moneys or things of value:

“(d) By all lawful means aiding any person participating or inter-
ested in any labor dispute who is being proceeded against in, or is
prosecuting, any action or suit in any court of the United States or
of any. State;

“(e) Giving publicity to the existence of, or the facts involved in,
any labor dispute, whether by advertising, speaking, patrolling, or
by any other method not involving fraud or violence:

“(f) Assembling peaceably tosact or to organize to act in promotion
of their interests in a labor dispute;

“(g) Advising or notifying any person of an intention to do any
of the acts heretofore specified ;

“(h) Agreeing with other persons to do or not to do any of the
acts heretofore specified; and

“(1) Advising, urging, or otherwise causing or inducing without
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§ 13 are in general terms and make no express exception
for the United States. From these premises, defendants
argue that the restraining order and injunction were
forbidden by the Act and were wrongfully issued.

Even if our examination of the Act stopped here, we
could hardly assent to this conclusion. There is an old
and well known rule that statutes which in general terms
divest pre-existing rights or privileges will not be applied

fraud or violence the acts heretofore specified, reeardless of anv such
I )

undertaking or promise as is described in section 3 of this Act.”

“Sec. 13. When used in this Act, and for the purposes of this Act

“(a) A case shall be held to involve or to grow out of a labor dispute
when the case involves persons who are engaged in the same industry,
trade, craft, or occupation; or have direct or indirect interests therein:
or who are employees of the same employer; or who are members of
the same or an affiliated organization of employers or employees;
whether such dispute is (1) between one or more employers or associ-
ations of employers and one or more employees or associations of
employees;  (2) between one or more employers or associations of
employers and one or more employers or associations of employers;
or (3) between one or more employees or associations of employees
and one or more employees or associations of employees; or when the
case involves any conflicting or competing interests in a labor dispute’
(as hereinafter defined) of ‘persons participating or interested’ therein
(as hereinafter defined).

“(b) A person or association shall be held to be a person partici-
pating or interested in a labor disputz if relief is sought against him
or it, and if he or it is engaged in the same industry, trade, craft, or
occupation in which such dispute occurs, or has a direct or indirect
interest therein, or is a member, officer, or agent of any association
composed in whole or in part of employers or employees engaged in
such industry, trade, eraft, or occupation.

“(c¢) The term ‘labor dispute’ includes any controversy concerning
terms or conditions of employment, or concerning the association or
representation of persons in negotiating, fixing, maintaining, changing,
or seeking to arrange terms or conditions of employment, regardless of
whether or not the disputants stand in the proximate relation of
employer and employee. 3

“(d) The term ‘court of the United States’ means any court of the
United States whose jurisdiction has been or may be conferred or
defined or limited by Act of Congress, including the courts of the Dis-
trict of Columbia.”
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to the sovereign without express words to that effect.® It
has been stated, in cases in which there were extraneous
and affirmative reasons for believing that the sovereign
should also be deemed subject to a restrictive statute, that
this rule was a rule of construction only.® Though that
may be true, the rule has been invoked suceessfully in cases

so closely similar to the present one,” and the statement of
the rule in those cases has been so explicit,” that we are
inclined to give it much weight here. Congress was not
ignorant of the rule which those cases reiterated; and,
with knowledge of that rule, Congress would not, in writ-
ing the Norris-LaGuardia Act, omit to use “clear and spe-
cific [language] to that effect” if it actually intended to
reach the Government in all cases.

But we need not place entire reliance in this exclusionary

rule. Section 2,** which declared the public policy of the

20 United States v. Herron, 20 Wall. 251, 263 (1873) ; Lewis, Trustee
v. United States, 92 U. S. 618, 622 (1875). See Guarantee Co. V.
Title Guarantee Co., 224 U. S. 152, 155 (1912).

2 Green v. United States, 9 Wall. 655, 658 (1869) ; United States v.
California, 297 U. S. 175, 186 (1936).

22 Dollar Savings Bank v. United States, 19 Wall. 227, 2:
(1873) ; United States v. American Bell Telephone Co., 159 U. S. 548,
553-555 (1895); United States v. Stevenson, 215 U. S. 190, 197
(1909).

“The most general words that can be devised (for example, any
person or persons, bodies politic or corporate) affect not him [the
soveréign| in the least, if they may tend to restrain or diminish any
of his rights or interests.” Dollar Savings Bank v. United States, 19
Wall. 227, 239 (1873). “If such prohibition is intended to reach the
Government in the use of known rights and remedies, the language
must be clear and specific to that effect.” United States v. Stevenson,
215 U. S. 190, 197 (1895).

In both these cases the question, as in the present case, was whether
the United States was divested of a certain remedy by a statute or a
rule of law which, without express reference to the United States,
made that remedy generally unavailable.

24%8pc. 2. In the interpretation of this Act and in determining the
jurisdiction and authority of the courts of the United States, as such
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United States as a guide to the Act’s interpretation, car-
ries indications as to the scope of the Act. It predicates
the purpose of the Act on the contrast between the position
of the “individual unorganized worker” and that of the
“owners of property” who have been permitted to “organ-
ize in the corporate and other forms of ownership associa-
tion”, and on the consequent helplessness of the worker
“to exercise actual liberty of contract . . . .and thereby
to obtain acceptable terms and conditions of employment.”
The purpose of the Act is said to be to contribute to the
worker’s “full freedom of association, self-organization,
and designation of representatives of his own choosing, to
negotiate the terms and conditions of his employment, and
that he shall be free from the interference, restraint, or co-
ercion of employers of labor, or their agents, in the desiona-
tion of such representatives . . . for the purpose of collec-
tive bargaining. " These considerations, on their face,

obviously do not apply to the Government as an employer
or to relations between the Government and its
employees.

jurisdiction and authority are herein defined and limited, the public
policy of the United States is hereby declared as follows:

“Whereas under prevailing economic conditions. developed with the
aid of governmental authority for owners of property to organize in
the corporate and other forms of ownership association, the individual
unorganized worker is commonly helpless to exercise actual liberty
of contract and to protect his freedom of labor, and thereby to obtain
acceptable terms and conditions of employment, wherefore, thouch
he should be free to decline to associate with his fellows, it is nec
that he have full freedom of association self-organization, and desig-
nation of representatives of his own choosing, to necotiate the terms
and conditions of his employment, and that he shall be free from the
interferenee, restraint, or coercion of employers of labor, or their
agents, in the designation of such representatives or in self-oreanization
or in other concerted activities for the purpose of collective bargaining
or other mutual aid or protection; therefore, the following definitions
of, and limitations upon, the jurisdiction and authority of the courts
of the United States are hereby enacted.”
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If we examine §§ 4 and 13, on which defendants rely,
we note that they do not purport to strip completely from
the federal courts all their preexisting powers to issue in-
junctions, that they withdraw this power only in a speci-
fied type of case, and that this type is a case “involving or
growing out of any labor dispute.” Section 13in the first
instance declares a case to be of this type when it “involves
persons’” or “involves any conflicting or competing inter-
ests” in a labor dispute of “persons” who stand in any one
of several defined economic relationships. And “persons”
must be involved on both sides of the case or the conflict-
ing interests of “persons” on both sides of the dispute.
The Act does not define “

persons”’. Incommon usage that

term does not include the sovereign, and statutes em-

ploying it will ordinarily not be construed to do so.®

Congress made express provision in 1 U. S. C. 1 for the

term to extend to partnerships and corporations, and
\\

in § 13 of the Act itself for it to extend to associations.
The absence of any comparable provision extending the
term to sovereign governments implies that Congress did
not desire the term to extend to them.

Those clauses in § 13 (a) and (b) spelling out the posi-
tion of “persons” relative to the employer-employee rela-
tionship affirmatively suggest that the United States, as
an employer, was not meant to be included. Those
clauses require that the case involve persons “who are
engaged in the same industry, trade, craft or occupation”,
who “have direct or indirect interests therein”, who are
“employees of the same employer”, who are “members of
the same or an affiliated organization of employers or em-
ployees”, or who stand in some one of other specified posi-
tions relative to a dispute over the employer-employee
relationship. Every one of these qualificationsin § 13 (a)
and (b) we think relates to an economic role ordinarily
filled by a private individual or corporation, and not by a

% United States v. Cooper Corp., 312 U. S. 600, 604 (1941); United
States v. Fox, 94 U. 8. 315, 321 (1876).
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sovereign government. None of them is at all suggestive
of any part played by the United States in its relations
with its own employees. We think that Congress’ failure
to refer to the United States or to specify any role which
it might commonly be thought to fill is strong indication
that it did not intend that the Act should apply to situa-
tions in which United States appears as employer.

In the type of case to which the Act applies, § 7 requires
certain findings of fact as conditions precedent to the issu-
ance of injunctions even for the limited purposes recog-
nized by the Act. One such required finding is that “the
public officers charged with the duty to protect complain-
ant’s property are unable or unwilling to furnish adequate
protection.” Obviously, such finding could never be made
if the complainant were the United States, and federal
property were threatened by federal employees, as the
responsibility of protection would then rest not only on
state officers, but also on all federal civil and military
forces. TIf these failed, a federal injunction would be a
meaningless form. This provision; like those in §§ 2, 4
and 13, already discussed, indicates that the Act was not
intended to affect the relations between the United States
and its employees.

Defendants maintain that certain facts in the legislative
history of the Act so clearly indicate an intent to restrict
the Government’s use of injunctions that all the foregoing
arguments to the contrary must be rejected.

Congressman Beck of Pennsylvania indicated in the
course of the House debates that he thought the Govern-
ment would be included within the prohibitions of the
Act.*® Congressman Beck was not a member of the
Judiciary Committee which reported the bill, and did not

vote for its passage. We do not accept his views as ex-

2675 Cong. Rec. 5473. An amendment by Congressman Beck,
designed to save to the United States the right to intervene by injunc-
tion in private labor disputes, was defeated. ' 75 Cong. Rec. 5503,
5505.
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pressive of the attitude of Congress relative fo the status
of the United States under the Act.

Congressman Blanton of Texas introduced an amend-
ment to the bill which would have made an exception
to the provision limiting the injunctive power “where the
United States Government is the petitioner”, and this
amendment was defeated by the House.® The first com-
ment which was made on this amendment, however, after
its introduction, was that of Congressman LaGuardia. the
House sponsor of the bill, who opposed it not on the
ground that such an exception should not be made but
rather on the ground that the express exception was un-
necessary. Congressman LaGuardia read the definition
of a person “participating or interested in a labor dis-
pute”.in § 13 (b) and referred to the provisions of § 13 (a)
and then added: “I do not see how in any possible way
the United States can be brought in under the provisions
of this bill.” When Congressman Blanton thereupon
suggested the necessity of allowing the Government to use
injunctions to maintain diseipline in the army and navy,
LaGuardia pointed out that these services are not “a
trade, craft or occupation”. Blanton’s only answer to
LaGuardia’s opposition was that the latter “does not
know that extensions will be made.” A vote was then
taken and the amendment defeated.® Obviously this in-
cident does not reveal a Congressional intent to legis-
late concerning the relationship between the United States
and its employees.

[n the debates in both Houses of Congress numerous
references were made to previous instances in which the

United States had resorted to the injunctive process in
labor disputes between private employers and private em-
ployees,” where some public interest was thought to have

—_—

2175 Cong. Rec. 5!

28 //‘/‘4/,

* Most frequently mentioned was the Government action in con-

nection with the railway strikes of 1894 and 1922.
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become involved. These instances were offered as illus-
trations of the abuses lowing from the use of injunctions
in labor disputes and the desirability of placing a limita-
tion thereon. The frequency of these references and the
attention directed to their subject matter are compelling
circumstances. We agree that they indicate that Con-
gress, in passing the Aect, did not intend to permit the
United States to continue to intervene by injunction in
purely private labor disputes.

But whether Congress so intended or not is a question
different from the one before us in this case, in which we
are concerned only with the Government’s right to injunec-
tive relief in a dispute with its own employees. Although
we recognize that Congress intended to withdraw such
remedy in the former situation, it does not follow that it
intended to do so in the latter. The circumstances in
which the Government sought such remedy in 1894 and
1922 were vastly different from those in which the Gov-
ernment is seeking to carry out its responsibilities by tak-
ing legal action against its own employees, and we think
that the references in question have only the most distant
and uncertain bearing on our present problem. Indeed,
when we look further into the history of the bill, we find
that there were other events which unequivocally demon-
strate that injunctive relief was not intended to be with-
drawn in the latter situation.

When the House had before it a rule for the considera-
tion of the bill, Congressman Michener, a ranking minor-

ity member of the Judiciary Committee and the spokes-
man for the minority party on the Rules Committee, made
a general statement in the House concerning the subject

matter of the bill and advocating its present consideration.
In this survey he clearly stated to the House that the Gov-
ernment’s rights with respeet to its own employees would
not be affected: ®

075 Cong. Rec. 5464.
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“Be it remembered that this bill does not attempt to
legislate concerning Government employees. - I do
not believe that the enactment of this bill into law
will take away from the Federal Government any
rights which' it has under existing law, to seek and
obtain injunctive relief where the same is necessary
for the functioning of the Government.”

In a later stage of the debate, Congressman Michener
repeated this view as to the proper construction of the bill
in the following terms:

“This deals with labor disputes between individuals,
not where the Government is involved. It is my
notion that under this bill the Government can fune-
tion with an injunction, if that is necessary in order
to carry out the purpose of the Government. I
should like to see this clarified, but T want to 20 on
record as saying that under my interpretation of this
bill the Federal Government will not at any time be
prevented from applying for an injunction, if
one is necessary in order that the Government may
function.”

Congressmen Michener and LaGuardia were both mem-
bers of the Judiciary Committee which reported and rec-
ommended the bill to the House. They were the two most,
active spokesmen for the Committee. both in explaining
the bill and advocating its passage. No member of the
House who voted for the bill challenged their explana-
tions. At least one other member expressed a like under-
standing.” We cannof but believe that the House ac-

cepted these authoritative representations as to the proper

3175 ( ‘ong. Rec. 5509,

# Congressman Schneider, at 75 Cong. Rec. 5514, stated: “And it has
also been pointed out that the enactment of this bill will not take away
from the Federal Government any rights which it has under existing
law to seek and obtain injunctive reliof where the same is deemed by
Government officials to be necessary for the functioning of the Gov-
ernment.” In other words, a tremendous field in which the injunction
can still be used effectively will remain after the enactment of this
}MH.”
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construction of the bill.** The Senate expressed no con-

trary understanding,® and we must conclude that Con-

gress, in passing the Aect, did not effect the withdrawal of

the Government’s existing rights to injunctive relief
against its own employees.

If we were to stop here, there would be little difficulty in
accepting the decision of the District Court upon the
scope of the Act. And the cases in this Court since the
passage of the Act express consistent views concerning the
types of situations to which the Act applies.® The
cases have gone no farther than to follow Congressional
desires by regarding as beyond the jurisdiction of the Dis-
trict Courts the issuance of injunctions sought by the
United States but running against persons none of whom
resemble employees of the United States. . None of these
cases dealt with the narrow segment of the employer-
employee relationship now before us.

But in spite of the determinative guidance so offered,
defendants rely upon the opinions of several Senators
uttered in May, 1943, while debating the Senate version of
the War Labor Disputes Act.* The debate at that time

3 United States v. Wrightwood Dairy Co., 315 U. S. 1010) 21020555
Duplex Printing Co.v. Deering, 254 U. S. 444 475.

3 We have been cited to no instances in which the consideration of
the Senate was directed to the specific issue of the relationship between
the United States and its own employees. The use of the injunction
by the Government was in question, but primarily in respect to those
instances in which the United States had taken action in private labor
disputes, e. g.; 75 Cong. Rec. 4509, 4619, 4670, 4689, 5001, 5005.
Silence upon the status of the Government as employer is not incon-
sistent with the desires of the House to exclude from the Act those
disputes in which the United States is seeking relief against its own
employees.

5 United States v. American Federation of Musicians, 318 U. S. 741
(1943) ; see United States v. Hutcheson. 312 U. S 219, 227 (194
accord 1s United States v. Weirton Steel Co., 7 F. Supp. 2
cf. Anderson v. Bigelow, 130 F. (2d) 460 (1942).

¢ It was upon § 3 of this Act that the President based in part the
seizure of the bituminous coal mines. See note 1, supra.
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centered around a substitute for the bill, S. 796, as
originally introduced.” Section 5 of the substitute, as
amended, provided, “The District Courts of the United
States and the United States Courts of the Territories or
possessions shall have jurisdiction, for cause shown, but
solely upon application by the Attorney General or under
his direction . . . to restrain violations or threatened
violations of this Aect.”* Following the rejection of
other amendments aimed at permitting a much wider use
of injunctions and characterized as contrary to the Norris-
LaGuardia Act,” several Senators were of the opinion that
§ 5 itself would remove some of the protection given em-
ployees by that Act,* a view contrary to what we have just
determined to be the scope ‘of the Act as passed in 1932.
Section 5 was defeated and no injunctive provisions were
contained in the Senate bill.

We have considered these opinions, but cannot accept
them as authoritative guides to the construction of the
Norris-LaGuardia Act. They were expressed by Sena-
tors, some of whom were not members of the Senate in
1932, and none of whom was then on the Senate Judiciary
Committee, which reported the bill. They were ex-

pressed eleven years after the Act was passed and cannot |

be accorded even the same weight as if made by the same

8789 Cong. Ree. 3812. The substitute bill embodied two amend-
ments proposed by Senator Connally on the floor of the Senate. 89
Cong. Rec. 3809.

3 Section 5 of the substitute bill originally did not limit the issu-
ance of injunctions to those sought by the Attorney General, but
Senator Wagner’s proposal to add “but solely upon application by the
Attorney General or under his direction” was accepted. 89 Cong. Rec.
3986.

# A great part of the references to the Norris-LaGuardia Act were
made in connection with the proposed Taft and Reed amendments.
89 Cong. Rec. 3897, 3984, 3985, 3986.

* Senators Connally and Danahar expressed this view and other
Senators were apparently in accord. 89 Cong. Rec. 3988-9.
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individuals in the course of the Norris-LaGuardia de-

bates. Moreover, these opinions were given by indi-
viduals striving to write legislation from the floor of the
Senate and working without the benefit of hearings and
committee reports on the issues erucial to us here.> We
fail to see how the remarks of these Senators in 1943 can
serve to change the legislative intent of Congress expressed
in 1932, and we accordingly adhere to our conclusion that
the Norris-LaGuardia Act did not affect the jurisdiction
of the Courts to issue injunctions when sought by the
United States in a labor dispute with its own
employees.

It has been. suggested, however, that Congress, ‘in
passing the War Labor Disputes Act, effectively re-
stricted the theretofore existing authority of the Courts
to issue injunctions in eonnection with labor disputes
in plants seized by the United States. Chief reliance
is placed upon the rejection by the Senate of §5 of the
Connally substitute bill.** But it is clear that no com-

1 See United States v. Wrightwood Dairy Co.. 315 U. S. 110. 12
(1942) - McCarahn v. He rshey Chocolate Co., 283 T. S. 488.
(1931) ; Duplex Printing Co. v. Deering, 254 U. S. 4 14 474 (1921).

289 Cong. Rec. 3889, 3890. 3904—5.

125
493

3 Section 5, as we have noted before, would have permitted issuine
injunctions to restrain violations of the Act. Tt is not at all clear
that the rejection of a proposal in this form should, in any event, be
of determinative sionificance in the case at bar. Here the United
States resorted to the Distriet Court for vindication of its richt under
a formal contract, said to be operative “for the period of Government
possession” and mutually adopte? by the parties concerned as a
satisfactory solution to a‘grave situation. The District Court. to
preserve -existing conditions, issued a restraining order and a pre-
liminary injunction, effective until contractual rights could be ascer-
tained. True, the action of Lewis in calling a strike, in addition to
terminating the contract, suggests a violation of § 6 of the War Labor
Disputes Act. But Senate disapproval of using injunctions to avert
the latter event does not necessarily imply a desire to diminish the

contractual rights and remedies of the United States.
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parable action transpired in the House. Indeed, pro-
posals in the House and the House substitute * for S. 796
authorized the use of injunctions in connection with
private plants not yet seized by the United States.
These admitted inroads on the Norris-LaGuardia Act
drew much comment* on the floor of the House, but
nevertheless prevailed. Seizure was also contemplated
and criminal sanctions were made available in this situa-
tion, without specifically authorizing the use of injunc-
tions by the United States. The latter issue was not
raised, not debated and not commented upon in the
House. But the fact that the Heuse version did not
provide for the issuance of injunctions to aid in the opera-
tion of seized plants is not the issue here. Rather, it is
whether the House expressed any intent to restrict the
existing authority of the courts. We find not the slight-
est suggestion to that effect in either the House substitute
bill or the debates concerning it.

Nor can the action of the conference committee be con-
strued as a Congressional proseription of issuing injune-

tions to aid the United States in dealing with employees
in seized plants. Neither the House nor Senate versions
as these bills went to conference in any way placed this
issue before the conferees. The conference committee
simply struck the broader provisions of the House bill{
allowing injunctions to issue in private labor disputes and
had no ocecasion to consider the narrower question. we
have before us now. The conferees, in producing the
Act in its final form, did nothing which suggests that the

Congress intended to bar injunctions sought by the Gov-
ernment to aid in the operation of seized plants. We
thus find nothing in the legislative backeround of the
War Labor Disputes Act which constitutes an authorita-

89 Cong. Rec. 5382.

® See for example 89 Cong. Rec
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tive expression of Congress directing the courts to with-

hold from the TUnited States injunctive relief in
connection with an Act designed to strengthen the hand
of the Government in serious labor disputes.

The defendants contend however thet workers in mines
seized by the Government are not employees of the fed-
eral Government: that in operating the mines thus seized,
the Government is not engaged in a sovereign function;
and that, consequently, the situation in this case does not
fall within the area which we have indicated as lying out-
side the scope of the Norris-LaGuardia Act. It is clear,
however, that workers in the.mines seized by the Govern-
ment under the authority of the War Labor Disputes Act
stand in an entirely different. relationship to the federal
Government with respect to their employment from that
which existed before the sei-ure was effected. That Con-
gress intended such was to be the case is apparent both
from the terms of the statute and from the legislative
deliberations preceding its enactment. Section 3 of the
War Labor Disputes Act calls for the seizure of any plant,
mine, or facility when the President finds that the opera-
tion thereof is threatened by strike or other labor dis-
turbance and that an interruption in production will un-
duly impede the war effort. Congress intended that by
virtue of Government seizure, a mine should become for
purposes of production and operation a Government facil-
ity in as complete a sense as if the Government held full
title and ownership.®® Consistent with that view, crimi-
nal penalties were provided for interference with the oper-

% Thus in the legislative debates Senator Connally stated: :
but it does seem to me-that the power and authority and ‘sovereignty
of the Government of the United States are so comprehensive that
when we are engaged in war and a plant is not producing, we can take
it over, and that when we do take it over, it is a Government plant,
just as much as if we bad a fee simple title to it, . . .” 89 Cong.
Rec., Part 3, pp. 3811-3112. See also Ibid. at p. 3809; Ibid., pp. 3884—
3885; Ibid., Part 4, pp. 5772, 5774.
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ation of such facilities.*” Also included were procedures

for adjusting wagés and conditions of employment of the

workers in such a manner as to avoid interruptions in pro-
duction.® The question with which we are confronted
is not whether the workers in mines under Government
seizures are “employees” of the federal Government for
every purpose which might be conceived.”” The question
is rather whether for the purposes of this case the ineci-
dents of the relationship existing between the Govern-
ment and the workers are substantially those of govern-
mental employer and employee. We have concluded that
a proper regard for the purposes intended to be accom-

47 War Labor Disputes Aect, § 6, provided:

“(a) Whenever any plant, mine, or facility is in the possession
of the United States, it shall be unlawful for any person (1) to coerce,
instigate, induce, conspire with, or encourage any person, to interfere,
by lock-out, strike, slow-down, or other interruption, with the opera-
tion of such plant, mine, or facility, or (2) to aid any such lock-out,
strike, slow-down, or other interruption interfering with the operation
of such plant, mine, or facility by giving direction or guidance in the
conduct of such interruption, or by providing funds for the conduct
or direction thereof or for the payment of strike, unemployment, or
other benefits to those participating therein. No individual shall be
deemed to have violated the provisions of this section by reason only
of his having ceased work or having refused to continue to work or
to accept employment.

“(b) Any person who willfully violates any provision of this section
shall be subject to a fine of not more than $5,000, or to imprisonment
for not more than one year, or both.”

s Thid. § 5.

* Thus according to § 23 of the Revised Regulations for the Opera-
tion of the Coal Mines Under Government Control issued by the Coal
Mines Administrator on July 8, 1946: “. . . nothing in these regula-
tions shall be construed as recognizing such personnel as officers and
employees of the Federal Government within the meaning of the
statutes relating to federal employment.” And see § 16. Section 23
also provides, however: “All personnel of the mines, both officers
and employees, shall be considered as called upon by Executive Order
No. 9728, to serve the Government of the United States. . . .”




759, 760, 781, 782 & 811
U. 8. v. UNITED MINE WORKERS. 25

plished by Congress in excluding situations involving the
federal Government and its employees from the opera-
tion of the Norris-LaGuardia Act, requires that we hold
that Act not applicable to this case.

Executive Order 9728, in pursuance of which the Gov-
ernment, seized possession of the mines, authorized the
Secretary of the Interior to negotiate with the representa-
tives of the miners, and thereafter to apply to the National
Wage Stabilization Board for appropriate changes in terms
and conditions of employment for the period of govern-
mental operation.” Such negotiations were undertaken
and resulted in the Krug-Lewis Agreement. That agree-
ment contains many basic departures from the earlier con-
tract entered into between the mine workers and the pri-
vate operators on April 11, 1945, which, except as amended
and supplemented by the Krug-Lewis Agreement, was
continued in effect for the period of Government posses-
sion. Among the terms of the Krug-Lewis Agreement
were provisions for a new mine safety code. Operating
managers were directed to provide the mine employees
with the protection and benefits of Workmen’s Compensa-
tion and Occupational Disease Laws. Provision was made
for a Welfare and Retirement Fund and a Medical and

1
Hospital Fund. The agreement granted substantial wage

increases and contained terms relating to vacations and
vacation pay. Included were provisions calling for
changes in equitable grievance procedures.

It should be observed that the Krug-Lewis Agreement
was one solely between the Government and the Union.
The private mine operators were not parties to the con-
tract nor were they made parties to any of its subsequent
modifications. It should also be observed that the provi-

%0 After the negotiation of the Krug-Lewis Agreement, the changes
agreed upon therein were approved by the National Wage Sta-
bilization Act and thereafter by the President. This procedure is
provided for in § 5 of the War Labor Disputes Act.
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sions relate to matters which normally constitute the sub-
ject matter of collective bargaining between employer and
employee. Many of the provisions incorporated into the
agreement for the period of Government operation had
theretofore been vigorously opposed by the private opera-
tors and have not subsequently received their approval.

It is descriptive of the situation to state that the Gov-
ernment, in order to maintain production and to accom-
plish the purposes of the seizure, has substituted itself for
the private employer in dealing with those matters which
formerly were the subject of collective bargaining be-
tween the Union and the operators. The defendants by
their conduet have given practical recognition to this fact.
The Union negotiated a collective agreement with the
Government and has made use of the procedures provided
by the War Labor Disputes Act to modify its terms and
conditions. The Union has apparently regarded the
Krug-Lewis Agreement as a sufficient contract of employ-
ment to satisfy the mine workers’ traditional demand of
a contract as a condition precedent to their work. The
defendant Lewis in responding to a suggestion of the Sec-
retary of the Interior that certain Union demands should
be taken to the private operators with the view of making
possible the termination of Government possession, stated
in a letter dated November 15, 1946: “The Government of
the United States seized the mines and entered into a con-
tract. The mine workers do not propose to deal with
parties who have no status under the contract.” The

defendant Lewis in the same letter referred to the oper-

ators as “strangers to the Krug-Lewis Agreement’” and to |
the miners as the “400,000 men who now serve the Govern-
ment of the United States in the bituminous coal
mines.”’

The defendants, however, point to the fact that the
private managers of the mines have been retained by the
Government in the role of operating managers with sub-
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tie
that the regulations for t
by the Coal Mines Administrator provide for the reten-

4

tion of the private managers to-assist in the realiz -‘tion of

1lly the same functions and authority. It is true
1
1

1e operation of the mines issued

the objects of Government seizure and operation.” The

1‘("_*'11]:1’: 1ons, however, also provide for the removal of such
operating managers at the discretion of the Coal Mines
\Illl‘m\ rator.”” Thus the Government, though utiliz-
ing the services of the private managers, has, nevertheless
retained ultimate control.

The defendants also point to the regulations which
provide that under Government seizure none of the earn-
ings or liabilities resulting from the operation of the mines
are for I]n\ account or at the risk or expense of the Gov-
ernment ; > that the companies continue to be liable for all
Federal, M:m‘. and local taxes; * and that the mining com-
panies remain subject to suit.® The regulations on which
defendants rely represent an attempt on the part of the
Coal Mines Administrator to define the respective powers
and obligations of the Government and private operators
during the period of Government control. We do not
at this time express any opinion as to the validity of these
1'.’\&11]::11«»11.\‘. [t 1s sufficient to state that, in any event,
the matters to which they refer have little persuasive
weight in determining the nature of the relation existing
between the Government and the mine workers.

We do not find convineing the contention of the defend-
ants that in seizing and operating the coal mines the Gov-
ernment was not exercising a sovereign funetion and that,
hence, this is not a situation which can be excluded from

51

Regulations for the Operation of the Coal Mines under Govern-
ment Control, § 1

52 Regulations,

I\‘(\inw:n‘v,\,

b4 },‘l"_‘_‘]l:l”ll““

% Jbud.
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the terms of the Norris-LaGuardia Act. In the Execu-
tive Order which directed the seizure of the mines, the
President found and proclaimed that “the coal produced
by such mines is required for the war effort and is indis-
petisable for the continued operation of the national econ-
omy during the transition from war to peace; that the war
effort will be unduly impeded or delayed by . . . inter-
ruptions [in production]; and that the exercise of the
powers vested in me is necessary to insure the operation
of such mines in the interest of the war effort and to pre-
serve the national economic structure in the present emer-
gency.” Under the conditions found by the President to
exist, it would be difficult to conceive of a more vital and
urgent funection of the Government than the seizure and
operation of the bituminous coal mines. While engaged
in this function the relationship between the mine workers
and the Government was substantially that of employer
and employee.. We hold that in a case such as this where
the Government has seized actual possession of mines or
other facilities and where the Government has assumed

the responsibility of maintaining production in the public
interest, the relationship between the workers and the
Government is such as to place the case outside the
intended scope of the Norris-LaGuardia Act.

IHE

Although we have held that the Norris-LaGuardia Act
did not render injunctive relief beyond the jurisdiction of
the district court, there are alternative grounds which sup-
port the power of the district court to punish violations of
its orders as eriminal contempt.

Attention must be directed to the situation obtaining
on November 18. The Government’s complaint sought
a declaratory judgment in respect to the right of Lewis and
the union to terminate the contract by unilateral action.
What amounted to a strike call, effective at midnight on
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November 20, had been issued by T(‘\\'i< as an “official
notice”. Pending a determination of defendants’ right
to take this action, the Government 1‘(‘:1111*\'!(*(1 a temporary
restraining order and injunctive relief. The memorandum
in support of the restraining order s<‘1'1(>1.\]\' urged 1].(‘ n-
applicability of the Norris-LaGuardia Act to the facts of
this case, and the power of the district court to grant the
ancillary relief depended in great part upon the resolution
of this ] 11'1\"!1 tional question. In these circumstances,
the district court unquestionably had the power to issue a
restraining order for the purpose of preserving existing
conditions pending a decision upon its own jurisdiction.
The temporary restraining order was served on Novem-
ber 18. This was roughly two and one-half days before
the strike was to begin. The defendants filed no motion to
vacate the order. Rather, they ignored it, and allowed a
nationwide coal strike to become an accomplished fact.
This Court has used unequivocal language in condemning
such conduct,” and has in United States v. Shipp, 203
U. S. 418 (1911), provided protection for judicial author-
ity in situations of this kind. In that case this Court
had allowed an appeal from a denial of a writ of habeas
corpus by the Circuit Court of Tennessee. The petition
had been filed by Johnson, then confined under a sentence
f death imposed by a state court. Pending the appeal,
this Court issued an order staying all proceedings against
Johnson. However, the prisoner was taken from jail
and lynched. Shipp, the sheriff having custody of John-
son, was charged with conspiring with others for the pur-
pose of lynching Johnson, with intent to show contempt

“If a party can make himself a judge of the validity of orders
l

]r_\' his own act of disobedience set them

which have been issued, anc
aside, then are the courts impotent, and what the Constitution now
fittingly calls the ‘judicial power of the United States’ would be a
mere mockery.” ~ Gompers v. Buck Stove & Range Company, 221
U. S. 418, 450 (1911).
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for the order of this Court. Shipp denied the jurisdiction
of this Court to punish for contempt on the ground that
the stay order was issued pending an appeal over which
this Court had no jurisdiction because the constitutional
(111(‘\11()1m alleged were frivolous and only a pretense. The
Court, through Mr. Justice Holmes, rejected the conten-
tion as to want of jurisdiction, and in ordering the
eontempt to be tried, stated:

“We regard this argument as unsound. Tt has been
held, it is true, that orders made by a court having no
jurisdiction to make them may be disregarded with-
out liability to process for ('()11101111)( In re Sawyer,
124 U. S. 200, Ex parte Fisk, 113 U. 8. 713, Ex parte
Rowland, 104 U. S. 604. But even if. the ( ircuit
Court had no jurisdiction to entertain Johns son’s peti-
tion, and if this court had no jurisdiction of the ap-
peal, this court, and this court alone, could decide
that such was the law. It and it alone ‘nec essarily
had jurisdiction to decide whether the case was prop-
erly before it. On that question, at least, it was its
duty to permit argument and' to take the time re-
quired for such consideration as it might need. See

Mansfield, Coldwater & Lake Michigan Ry. Co. v.
Swan, 111 U. S. 379, 387. Until its (11(101’1(111 declin-
ing jurisdiction should be announced. it had author-
ity from. the necessity of the case to make orders to
preserve the existing ¢ \)mhtummlml the subject of the
petition, just as the state court was bound to refrain
from further proceedings until the same time. Rev.

)

)

Dtat. 766; act of March 3, 1893, ¢. 226, 27 Stat. 751.
The fact that the petitioner was entitled to argue his
case shows what needs no 1)1()()1' that the law con-
templates the possibility of a m(" ion eit 11(\1 way, and
therefore must provide for it.” [203 U. S. 573.]

If this Court did not have jurisdiction to hear the appeal
in the Shipp case, its order would have had to be vacated.
But it was ruled that only the Court itself could determine
that question of law. Until it was found that the Court
had no jurisdiction, “ . . it had authority, from the




e

necessity of the case, to make orders to preserve

1
I

existing conditions and the subject of the petition

Application of the rule laid down in United States v.
Shipp, supra, is apparent in Carter v. United States, 135
F. 2d 858 (1943). There a District Court, after making
the findings required by the Norris-LaGuardia Act, issued
a temporary restraining order. An injunction followed
after a hearing in which the court affirmatively decided
that it had jurisdiction and overruled the defendants’
objections based upon the absence of diversity and the
absence of a case arising under a statute of the United
States. These objections of the defendants prevailed on
appeal and the injunction was set aside. Brown v. Cou-
manis, 135 F. 2d 163 (1943). But in Carter, violations of
the temporary restraining order were held punishable as
criminal contempt. Pending a decision on a doubtful
question of jurisdiction, the District Court was held to
have power to maintain the status quo and punish vio-
lations as contempt.”

57Tt cannot now be broadly asserted that a judegment is always a
nullity if jurisdiction of some sort or other is wanting. It is now held
that, except in case of plain usurpation, a court has jurisdiction to
determine its own jurisdiction, and if it be contested and on due
hearing it is upheld, the decision unreversed binds the parties as a
thing adjudged. Treines v. Sunshine Mmning Co., 308 U. S. 66, 60
S. Ct. 44, 84 L. Ed. 85; Sunshine Anthracite Coal Co. v. Adkins,
310 U. S. 381, 403, 60 S. Ct. 907, 84 L. Ed. 1263; Stoll v. Gottlieb,
305 U. S. 165, 59 S. Ct. 134, 83 L. Ed. 104. So in the matter of federal
jurisdiction, whieh is often a close question, the federal court may
either have to determine the facts, as in contested citizenship, or the
law, as whether the case alleged arises under a. law of the United
States: See Binderup v. Pathe Exchange, 263 U. S. 291, at page 305,
14 S. Ct. 96, 68 L. Ed. 308. (P. 861.) . . . It alone had author-

first instance to decide whether or not the case arose under

7 in the
the Norris-LaGuardia Act, 29 U. S. C. A. §§ 101-115, a law of the
United States. It could lawfully by a temporary injunction preserve
the business which was the subject of the litigation until a hearing

could be had. The order was not final. It deprived Carter of no
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In the case before us, the distriet court had the power
to preserve existing conditions while it was determining its
The defend-
ants, in making their private determination of the law,
acted at their peril. Their disobedience is punishable as
criminal contempt.

own authority to grant injunctive relief

Although a different result would follow were the ques-
tion of jurisdiction frivolous and not substantial, such
contention would be idle here. The applicability of the
Norris-LaGuardia Act to the United States in a case such
as this had not previously received judicial consideration,
and both the language of the Act and its legislative history
indicated the substantial nature of the problem with which
the District Court was faced.

Proceeding further, we find impressive authority for the
proposition that an order issued by a court with jurisdic-
tion over the subject matter and person must be obeyed

by the parties until it is reversed by orderly and proper

101
proceedings.”® This is true without regard even for the

constitutionality of the Act under which the order is is-
sued. In Howat v. Kansas, 258 U. S. 181, 189-90 (1922
this Court said:

“An injunction duly issuing out of a court of general
jurisdiction with equity powers upon pleadings prop-

right. Tt only required that he refrain from interfering with another
man for a few days. Carter did not elect to move to dissolve the
order, but to flout and disobey it. The order was while it lasted,
a lawful one, such as a district court of the United States in the exer-
cise of its equity powers could make, pending a hearing of a doubtful
question of jurisdiciton. The question of jurisdiction was not frivo-
lous. It had never before been decided.” 135 F. 2d 858, 861-S862.

S Howat v. Kansas, 258 U. S. 181 ( 1922) ; Russell v. United States,
86 F. (2d) 389 (1936); Locke v. United States, 75 F. (2d) 157 ( 1935) ;
O’Hearne v. United States, 66 F. (2d) 933 (1933) ; Alemite Mfg. Corp.
v. Staff, 42 F. (2d) 832 (1930) ; Brougham v. Oceanic Steam Naviga-
tion Co., 205 Fed. 857 (1917); Schwartz v. United States, 217 Fed.

866 (1914) ; Blake v. Nesbet, 144 Fed. 279 (1905).
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erly invoking its action, and served upon persons
made parties therein and within the jurisdiction, must
be obeyed by them however erroneous the action of
the court may be, even if the error be in the assump-
tion of the validity of a seeming but void law going
to the merits of the case. Tt is for the court of first
iristance to determine the question of the validity
of the law, and until its decision is reversed for error
by orderly review, either by itself or by a higher court,
its orders based on its decision are to be respected,
and disobedience of them is contempt of its lawful
authority, to be punished.” *
Violations of an order are punishable as criminal contempt’
even though the order is set aside on appeal, Worden v.
Searls, 121 U. S. 14 (1887),* or though the basic action has
become moot, Gompers v. Bucks Stove & Range Co.,
supra. /

We insist upon the same duty of obedience where, as
here, the subject matter of the suit, as well as the parties,
was properly before the court; where the elements of fed-
eral jurisdiction were clearly shown ; and where the author-
ity of the court of first instance to issue an order ancillary
to the main suit depended upon a statute, the scope and ap-
plicability of which were subject to substantial doubt.
The District Court on November 29 affirmatively decided
that the Norris-LaGuardia Act was of no force in this
case and that injunctive relief was therefore authorized.
Orders outstanding or issued after that date were to be
obeyed until they expired or were set aside by appropriate
proceedings,. appellate or otherwise. Convictions for
criminal contempt intervening before that time may
stand.

It does not follow, of course, that simply because a de-
fendant may be punished for criminal contempt for dis-

% See Alemite Mfg. Corp. v. Staff, 42 F. (2d) 832, 833 (1930).

8 See Salvage Process Corporation et al. v. Acme Tank Cle aning
Process Corp., 86 F. (2d) 727 (1936); McCann v. New York Stock
Exzchange, 80 ¥. (2d) 211, 214 (1931).
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obedience of an order later set aside on appeal, that the
plaintiff in the action may profit by way of a compensatory
fine imposed in a simultaneous proceeding for civil con-
tempt based upon a violation of the same order. Theright
to compensation falls with an injunction which events
prove was erroneously issued, Worden v. Searls, 121 U. S.
14, 25, 26 (1887); Salvage Process Corp. v. Acme Tank
Cleaning Process Corp., 86 F. (2d):727 (1936) ; * S. Anar-
gyros v. Anargyros & Co., 191: Fed. 208 (1911); and a
fortiors when the injunction or restraining order was be-
yond the jurisdiction of the court. Nor does the reason
underlying United States v. Shipp, supra, compel a dif-
ferent result. If the Norris-LaGuardia Act were appli-
cable in this case, the conviction for civil contempt would
be reversed in its entirety.

Assuming, then, that the Norris-LaGuardia Act ap-
plied to this case and prohibited injunctive relief at the
request of the United States, we would set aside the pre-
liminary injunction of December 4 and the judgment for
civil contempt; but we would, subject to any infirmities in
the contempt proceedings or in the fines imposed, affirm
the judgments for eriminal contempt as validly punishing
violations of an order then outstanding and unreversed.

100k

The defendants have pressed upon us the procedural
aspects of their trial and allege error so prejudicial as to
require reversal of the judgments for civil and criminal
contempt. But we have not been persuaded.

81'See Leman v. Krentlex-Arnold Co., 284 U. S. 448, 453 (1932);
Bessette v. W. B. Conkey Co’, 194 U. S. 324, 329 (1904) ; McCann v.
New York Stock Exchange, 80 F. (2d) 211, 214 (1935). In accord
in the case of settlement is Gompers v. Bucks Stove & Range Co.,
221 U. S. 41§, 451-2 (1911): “. . . when the main cause was térmi-
nated between the parties, the complainant did not require and was
not entitled to, any compensation or relief of any other character.”
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The question is whether the proceedings will support
judgments for both eriminal and civil contempt; and our
attention is directed to Rule 42 (b) of the Rules of Crim-
inal Procedure.”® The rule requires criminal contempt
to be prosecuted on notice stating the essential facts con-
stituting the contempt charged. In thisrespect, there was
compliance with the rule here. Notice was given by a rule
to show cause served upon defendants together with the
Government’s petition and supporting affidavit. The
pleadings rested only upon information and belief, but
ule 42 (b) was not designed to east doubt upon the pro-
priety of instituting ecriminal contempt proceedings in this
manner.” The petition itself charged a violation of the
outstanding restraining order, and the affidavit alleged in
detail a failure to withdraw the notice of November 15,
the cessation of work in the mines, and the consequent

interference with governmental functions and the juris-

2 Rule 42 (h) regulates various aspects of a proceeding for criminal

contempt where the contempt is not committed in the actual presence
of the court:

“Disposition Upon Notice and Hearing. A criminal contempt ex-
cept. as provided in subdivision (a) of this rule shall be prosecuted
on notice. The notice shall state the time and place of hearing, allow-
ing a reasonable time for the preparation of the defense, and shall
state the essential facts constituting the criminal contempt charged
and describe it as such. The notice shall be given orally by the judge
in open court in the presence of the defendant or, on application of
the United States attorney or of an attorney appointed by the court
for that purpose, by an order to show cause or an order of arrest.
The defendant is entitled to a trial by jury in any case in which an
act of Congress so provides. He is entitled to admission to bail as
provided in these rules. If the contempt charged involves disrespect
to or criticism of a judge, that judge is disqualified from presiding
at the trial or hearing except with the defendant’s consent. Upon a
verdict or finding of guilt the court shall enter an order fixing the
punishment.”

8 C'onley v. United States, 59 F. (2d) 929 (1932); Kelly v. United
States, 250 Fed. 947 (1918); see National Labor Relations Board V.
Arcade-Sunshine Co., 122 F. (2d) 964, 965 (1941).
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dietion of the court. The defendants were fairly and
completely apprised of the events and conduct constituting
the contempt charged.

However, Rule 42 (b) requires that the notice issuing
to the defendants deseribe the criminal contempt charged
as such. Defendants urge a failure to comply with this
rule. The petition alleged a willful violation of the re-
straining order, and both the petition and the rule to show
cause inquired as to why the defendants should not be
“punished as and for a contempt” of court. But nowhere
was the contempt described as eriminal as required by the
rule.

Nevertheless, defendants were quite aware that a crim-
inal contempt was charged.* In their motion to discharge
and vacate the rule to show cause, the contempt charged
was referred to as criminal.®® And in argument on the
motion the defendants stated and were expressly informed
that a criminal contempt was to be tried. Yet it is now_
urged that the omission of the words “criminal contempt”
from the petition and rule to show cause was prejudicial
error. Rule 42 (b) requires no such rigorous application,
for it was designed to insure a realization by contemnors

¢ It could be-well argued that the use of the word “punished” in
the petition and rule to show cause was in itself adequate notice,

for “punishment” has been said to be the magic word indicating a
proceeding in criminal, rather than civil, contempt. Moskovitz, Con-
tempt of Imjunctions, Civil and Criminal (1943), 43 Col. L. Rev.
780, 789-90. But “punishment” as used in contempt cases is ambigu-
ous. “It is not the fact of punishment, but rather its character and
purpose. . . .” Gompers V. Bucks Stove & Range Co., 221 U. S. 418,
441 (1911).

Noteworthy also is the allegation in the affidavit that the defend-
ants’ violation' of the restraining order had “interfered with this
Court’s jurisdiction.” And the charge of “willfully . . . and delib-
erately” disobeying the restraining order indicates an intention to
prosecute criminal contempt.

% See point 4, note 14, supra. The points and authorities in sup-

port of the motion used similar language.
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that a prosecution for criminal contempt is contem-
plated.®® Tts purpose was sufficiently fulfilled here, for
this failure to observe the rule in all respects has not

resulted in substantial prejudice to the defendants.
Not only were the defendants and the court fully in- |
formed that a criminal contempt was charged, but we |

think they enjoyed during the trial itself all the enhanced
protections accorded defendants in criminal contempt
We need not treat these at length, for
defendants in this respect urge only their right to a jury
trial. While no constitutional issues are raised by the
defendants,® § 11 of the Norris-LaGuardia Act is relied

proceedings.®”

6 The rule in this respect follows the suggestion made in McCann
v. New York Stock Exchange, SO F. (2d) 211, 214-215 (1935). Notes
to the Rules of Criminal Procedure, Advisory Committee, March,
1945, p. 34.

87 Cooke v. United States, 267 U. S. 517, 537 (1925): see A\v‘_//(’ V.
United States, 313 U. S. 33, 53 (1941) ; Michaelson v. United States,
266 U. S. 42, 66-67 (1924).

65 The defendants in the District Court initially refused to waive
their rights under the Norris-LaGuardia Act. After the Court’s
ruling upon the applicability of the Act, the defendants waived an
advisory jury, made no objections to a trial without a jury, and urged
no constitutional grounds for a jury trial. Similarly, defendants
have made no claim in their petitions for certiorari and briefs in this
Court that their trial without a jury deprived them of constitutional
protections.

Thus the defendants apparently recognize that far from ever
holding that the Constitution requires a jury trial for punishing
contempts of court orders, this Court has instead held that trial by
the Court alone is not an “invasion of the constitutional right of trial
by jury.” In re Debs, 158 U. S. 564, 594 (1895). “If it has ever
been understood that proceedings according to the common law for
contempt of court have been subject to the right of trial by jury,
we have been unable to find any instance of it.” FEilenbecker v.
Plymouth County, 134 U. S. 31, 36 (1890). “Surely it cannot be
supposed that the question of contempt of the authority of a court
of the United States, committed by disobedience of its orders, is
triable, of right, by a jury.” Interstate Commerce Comm'n. v. Brim-
son, 154 U. S. 447, 489 (1894). The same principle is found in
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upon as guaranteeing a right to a jury trial.®” But § 11
is not operative here, for it applies only to cases “arising

Michaelson v. United States, 266 U. S. 42, 67 (1924) ; Myers v. United
States, 264 U. S. 95, 104=5 (1924) ; Gompers v. Bucks Stove & Range
Co., 221 U. S. 418, 450 (1911).

The understanding of Congress from its very first session has been
in accord, and it would seem strange in 1947 to urge a partial invali-
dation of the contempt statute having its roots in the First Judiciary
Act, 1 Stat. 73, which was passed by the First Congress on September
24, 1789, a few months after the opening of its initial session. There
were many members of the First Congress who had participated
in the Revolutionary War and Constitutional Convention, and who
were aggressively alert for threats to individual rights and personal
freedoms. Yet in conferring upon the inferior courts that power
it deemed desirable, the First Congress gave to these courts a “broad
and undefined power”, Nye v. United States, 313 U. S. 33, 45 (1941),
to “. . . punish by fine or imprisonment, at the discretion of said

courts, all contempts of authority in any cause or hearing before
the same.” 1 Stat. 73, 83. This power in 1831 was subjected to
“drastic delimitation by Congress”, Nye v. United States, supra at
45, but even in that Act, 4 Stat. 487, which was “. . . intended to
limit, the' power of the courts to punish for contempts of its authority
by summary proceedings, there is expressly left the power to punish
n this summary manner the disobedience of any party, to any lawful
writ, process, order, rule, decree or command of said court.”. Eilen-
becker v. Plymouth County, supra at 38.

After preserving this power in § 268 of the Judicial Code, 36 Stat.
1163, 28 U. 8. C. 385, Congress in §§ 21 and 22 of the Clayton Act
required, if a defendant so requested, a trial by jury when disobedience
to an order of a court also constituted a “criminal offense under any
statute of the United States. .. .” 38 Stat. 730, 738, §§ 21, 22,
28 U. 8. C. 386, 387; Michaelson v. United States. 266 U. S. 42 (1924).
But in § 24 of the same Act, these progedural protections were limited
to exclude “contempts committed in disobedience of any lawful .. .
decree . . . in any suit or action brought in the name of . . . the
United States.” Contempts in such suits were left to be “punished
in conformity to the usages at law and in equity prevailing on October
15,-1914.” 38 Stat. 739, §24; 28 U. S. C. 389.  Cf. Hill v. United
Statesex rel. Weiner, 300 U. S. 105 (1937).

Not only did Congress obviously assume that the jury trial pro-
visions of the Clayton Act created a right which a defendant would

KOOI te-t8~teorrtimmetd ) TR o0 thote G9ToIrpT39.
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under this A¢t”, and we have already held that the 1'(&.\'11'i(‘—\
tion upon injunctions imposed by the Act do not govern |
this case. The defendants, we think, were properly tried |
by the Court without a jury.

If the defendants were thus accorded all their rights
and privileges owing to defendants in eriminal contempt
cases, they are put in no better position to complain
because their trial included a proceeding in civil contempt,
and was carried on in the main equity suit. Common
sense would recognize that conduct can amount to both
civil and criminal contemnt. Behavior may entitle the
opposing litigant to remedial relief and at the same time

not otherwise enioyv. but so well established was the nroposition that

a court could punish disobedience of its injunctive decrees without
the aid of a jury, that the constitutional nower of Coneress to imnose
the iury requirements contained in the Clayton Act was denied by
a Cireuit Court of Appeals in 1923 and was unheld only after con-
sideration of the case by this Court. While holding that Cloneress
could preseribe a jury trial in that narrow class of contemnt cases
to which the provisions of the Clayton Act were addressed. this Cotrt
clearly recognized that trial by jury was not a constitutional richt
in proceedings to punish violations of court orders as eriminal con-
temnt. Michaelson v. United States, 266 U. S. 42. 67 (1924).

More current recognition of the fact that jury trials in criminal
contempt cases is a matter of statutory. not constitntional rieht is
contained in the recently effective Federal Rules of Criminal Proce-
dure, which. in Rule 42 (b), state that “The defendant is entitled
to a jury trial in any case in which an act of Congress so provides.”
These Rules. of course. were preseribed by this Court and, pursuant
to 54 Stat. 688, 18 U. S. C. 687, became effective only after sub-
mission to and approval by the Seventy-Ninth Congress.

% Section 11 provides in part: “In all cases arising under this Act
in which a person shall be charged with contempt in a court of the
United States (as herein defined), the accused shall enjoy the right
to a speedy and public trial by an impartial jury of the State and
district wherein the contempt shall have been committed. . .

We believe, and the Government admits, that if the Norris-
LaGuardia Act applied to this case, defendants would enjoy a right
to a jury trial.
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justify punitive measures.”” Disposing of both aspects
of the contempt in a single proceeding would seem at least
a convenient practice. Litigation. in patent cases has
frequently followed this course,” and the same method
can be noted in other situations in both federal and state
courts.” Rule 42 (b), while demanding fair notice and
recognition of the eriminal aspects of the case, contains
dial aspects of the contempt tried. Kven if it be the better
practice to try criminal contempt alone and so avoid

nothing precluding a simultaneous disposition of the reme-

obscuring the defendant’s privileges in any manner, a

mingling of ecivil and eriminal contempt proceedings must
nevertheless be shown to result in substantial prejudice

0 “Tt may not always be easy to classify a particular act as belonging
to either one of these two classes. Tt may partake of the character-
istics of both.” Bessette v. W. B. Conkey Co., 194 U. S. 324,-329
(1904). See Lamb v. Cramer, 285 U. S. 217, 221 (1932) : Merchants
Stock & Grain Co. v. Board of Trade of Chicago, 201 Fed.-20, 24
(1912).

™ “In patent cases it has been usual to embrace in one proceeding
the public and private remedy—to punish the defendant if found
worthy of punishment, and, at the same time, or as an alternative,
to assess damages and costs for the benefit of the plaintiff.” Hendry x
v. Fitzpatrick, 19 Fed. 810, 813 (1884). Examples of this procedure
appear in Union Tool v. Wilson, 259 U. S. 107 (1922): Matter of
Christensen Engineering Co., 194 U. S. 458 (1904); Kreplik v. Couch
Patents Co., 190 Fed. 565 (1911); Wilson v. Byron Jackson Co., 93 F.
(2d) 577 (1937).

2 Farmers’ Nat'l Bank v. Wilkerson, 266 U. S. 503 (1925): In re
Swan, Petitioner, 150 U. S. 637 (1893); In re Ayers, 123 U. S. 443
(1887); Merchants Stock & Grain Co. v. Board of Trade of Chicago,
201 Fed. 20 (1912). See Phillips Sheet & Tin Plate Co. v. Amalga-
mated Ass'n. of Iron & Tin Workers, 208 Fed. 335, 340 (1913). In-
stances in the state courts inelude Holloway v. People’s Water Co.,
100 Kans. 414 (1917); Carey v. District Court of Jasper County,
226 Towa 717 (1939); Grand Lodge, K. P. of New Jersey v. Jansen,
67 N. J. Eq. 737 (1901).
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before a reversal will be required That the contempt
proceeding carried the number and name of the equity
suit ™ does not alter this conclusion, especially where, as
here, the United States would have been the complaining
party in whatever suit the contempt was tried. In so far
as the eriminal nature of the double proceeding domi-
nates ® and in so far as the defendants’ rights in the

' We are not impressed with defendants’ attack on the pleadings as

insufficient to support a judgment for civil contempt. ‘The petition,
affidavit, and rule to show cause did not expressly mention civil con-
tempt or remedial relief, but the affidavit contained allegations of
interference with the operation of the mines and with governmental
functions. These claims far from negative remedial relief. More
significantly, the affidavit charged disobedience of the restraining
order by failing to withdraw the notice of Nov. 15. We will not
assume that defendants were not instantly aware that a usual remedy
in such a situation is to commit until the act is performed. This is
remedial relief and a function of civil contempt. See Michaelson
v. United States, 266 U. S. 42, 66 (1924); Gompers v. Bucks Stove &
Range. Co., 221 U. S. 417, 449 (1911). The probabilities apparent
at the outset are not dimmed by the ultimate imposition of a fine in
preference to coercion by committal. Furthermore, defendants’
counsel, in argument on the motion to vacate, remarked that the
United States was proceeding upon the theory of civil contempt, and
attempted only to demonstrate the inability of the United States to
seek this relief. And when the Government'’s suggestions for fines
were before the Court, defendants’ counsel argued the excessiveness
of the fines for either civil or eriminal contempt.

™ Criminal contempt was apparently tried out in the equity suit
in the patent cases in Note 67, supra. And this was the practice fol-
lowed in Matter of Christensen Engineering Co., 194 U. S. 458 (1904) ;
Bessette v. W. B. Conkey Co., 194 U. S. 324 (1904) ; New Orleans v.
New York Mail Steamship Co., 20 Wall. 387 (1874). In none of these
cases in this Court, however, has there been an affirmative discussion
of the propriety of proceeding in this manner. Compare Gompers
v. Bucks Stove & Range Co., 221 U. S. 418, 441 (1911) ; United States
v. Bittner, 11 F. (2d) 93, 95 (1926), with Nye v. United States, 313
U. S: 33,42 (1941).

™ Cf. Nye v. United States, 313 U. S. 33, 42 (1941) ; Union Tool Co.
v. Wilson, 259 U. 8. 107, 110 (1922); Re Merchants Stock Co., Peti-
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criminal trial are not diluted by ‘the mixing of civil with
eriminal contempt, to that extent is prejudice avoided.™
Here, as we have indicated, all rights and privileges of
the defendants were fully respected, and there has been
no showing of substantial prejudice flowing from the
formal peculiarities of defendants’ trial.

Lastly, the defendants have assigned as error and
argued in their brief that the District Court improperly
extended the restraining order on November 27 for another
ten days. There was then in progress argument on de-
fendants’ motion to vacate the rule to show cause, a part
of the contempt proceedings. In the circumstances of
this case, we think there was good cause shown for
extending the order.”

IV.

Apart from their contentions concerning the formal
aspects of the proceedings below, defendants insist upon

the inability of the United States to secure relief by way
of civil contempt in this ease, and would limit the right
to proceed by civil contempt to situations in which the
United States is enforcing a statute expressly allowing
resort to the courts for enforcement of statutory. orders.

tioner, 223, U. S. 639, 642 (1911); Matter of Christensen Engineering
Co., 194 U. S. 458, 461 (1904).

% In Federal Trade Commission v. Abe McLean & Son, 94 F. (2d)
802 (1938), it could not be said that the criminal element had been
dominant and clear from the very outset of the case. The same is
true of Norstrom v. Wahl, 41 E. (2d) 910 (1930).

" Rule 65 (b). of the Federal Rules of Civil Procedure provides
that a temporary restraining order should expire according to its

terms “unless within the time so fixed the order, for good cause shown,
1s extended for a like period. . . . There heing sufficient cause for
the extension, there is no conflict with the subsequent clause of Rule
65 (b) requiring that “the motion for a preliminary injunction
shall be set down for hearing at the earliest possible time  and
takes precedence of all matters except older matters of the same
character. . . .”
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McCrone v. United States, 307 U. S. 61 (1939), however,
rests upon no such narrow ground, for the Court there
said that “Article 3, 2, of the Constitution, expressly con-
templates the United States as a party to civil proceedings
by extending the jurisdiction of the federal judiciary ‘to
Controversies to which the United States shall be a
party,”” id at 63. The United States was fully entitled
to bring the present suit and to benefit from orders en-
tered in its behalf.® We will not reduce the practical
value of the relief granted by limiting the United States,
when the orders have been disobeyed, to a proceeding in
criminal contempt, and by denying to the Government the
civil remedies enjoyed by other litigants, including
the opportunity to demonstrate that disobedience has
occasioned loss.™

8 Section 24 of the Judicial Code, 28 U. S. C. 41, extends the juris-
diction of the District Courts to “all suits of a civil nature, at common
law or equity, brought by the United States—".

™ The Court in the McCone case affirmed 100 F. (2d) 322 and
noted, 307 U. S. 61, 62, note 1, the conflict with Federal Trade Com-
mission v. McClean & Son, 94 F. (2d) ‘802 .(1938), upon which
defendants now rely.

New Page 44 Follows Old Page 40
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McCrone v. United States, 307 U. S. 61 (1939), however,
rests upon no such narrow ground, for the Court there
said that “Article 3, 12, of the Constitution, expressly con-
templates the United States as a party to civil proceedings’
by extending the jurisdiction of the federal judiciary ‘to
Controversies to which the United States shall be a
party,” ” id at 63. The United States was fully entitled
to bring the present suit and to benefit from orders en-
tered in its behalf.® We will not reduce the practical
value of the relief granted by limiting the United States,
when the orders have been disobeyed, to a proceeding in
criminal contempt, and by denying to the Government the
civil remedies enjoyed by other litigants, including
the opportunity to demonstrate that disobedience has
occasioned loss.”

V.

It is urged that, in any event, the amount of the fine of
$10,000 imposed on the defendant Lewis and of the fine of
$3,500,000 imposed on the defendant Union were arbitrary,
excessive, and in no way related to the evidence adduced at
the hearing.

Sentences for criminal contempt are punitive in their
nature and are imposed for the purpose of vindicating the
authority of the Court. Gompersv. Bucks Stove & Range
Co., supra, at 108. The interests of orderly government
demand that respect and compliance be given to orders
issued by courts possessed of jurisdiction of persons and
subject matter. One who defies the public authority and

™ Section 24 of the Judicial Code, 28 U. S. C. 41, extends the juris-
diction of the District Courts to “all suits of a civil nature, at common
law or equity, brought by the United States—.

®The Court in the McCone case affirmed 100 F. (2d) 322 and
noted, 307 U. S. 61, 62, note 1, the conflict with Federal Trade Com-
mission v. McClean & Son, 94 F. (2d) 802 (1938), upon which
defendants now rely.
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willfully refuses his obedience, does so at his peril. In
imposing a fine for ecriminal contempt, the trial judge may
properly take into consideration the extent of the willful
and deliberate defiance of the court’s erder, the seriousness
of the consequences of the contumacious behavior, the
necessity of effectively terminating the defendant’s defi-
ance as required by the public interest, and the importance
of deterring such acts in the future. Because of the nature
of these standards, great reliance must be placed upon the
discretion of the trial judge.

The trial court properly found the defendants guilty
of eriminal contemipt. Such contempt had continued for
15 days from the issuance of the restraining order until
finding of guilty. Its willfulness had not been qualified by
any concurrent attempt on defendants’ part to challenge
the order by motion to vacate or other appropriate pro-
cedures. Immediately following the finding of guilty, de-
fendant Lewis stated openly in court that defendants
would adhere to their policy of defiance. This policy, as
the evidence showed, was the germ center of an economie
paralysis which was rapidly extending itself from the bi-
tuminous coal mines into practically every other major
industry of the United States. It was an attempt to repu-
diate and override the instrument of lawful government
in the very situation in which governmental action was
indispensable.

The trial court also properly found the defendants
guilty of civil contempt. Judicial sanctions in civil con-
tempt proceedings may, in a proper case, be employed for
either or both of two purposes: to coerce the defendant
imnto compliance with the court’s order, and to compensate
the complainant for losses-sustained. Gompers v. Bucks
Stove & Range Co., supra, at 448, 449. Where compen-
sation is intended, a fine is imposed, payable to the com-
plainant. Such fine must of course be based upon
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evidence of complainant’s actual loss,” and his right, as
a civil litigant, to the compensatory fine is dependent
upon the outcome of the basic controversy.*

But where the purpose is to make the defendant com-
ply, the court’s discre ion is otherwise exercised. It must
then consider the character and magnitude of the harm
threatened by continued contumacy, and the probable
effectiveness of any suggested sanction in bringing about
the result desired.®

It is a corollary of the above prineiples that a court
which has returned a. conviction for contempt must, in
fixing the amount of a fine to be imposed as a punishment
or as a means of securing future compliance, consider the
amount of defendant’s financial resources and the conse-
quent seriousness of the burden to that particular
defendant.

In the light of these principles, we think the record
elearly warrants a fine of $10,000 against defendant Lewis,
either for criminal or civil contempt. A majority of the
Court, however, does not think that it warrants the un-
conditional imposition of a fine of $3,500,000 against the
defendant Union. A majority feels that, if the court
below had assessed a fine of $1,000,000 against the de-
fendant Union, this, under the circumstances, would not
be excessive as punishment for the contempt theretofore
committed; and feels that, in order to coerce the defend-
ant Union into a future compliance with the Court’s
order, it would have been effective to make the other
$2.500,000 of the fine conditional on the defendant’s

80 Leman v. Kentler-Arnold Hinge Last Co., 284 U. S. 448, 455-456
(1932); Gompers v. Bucks Stove & Range Co., supra, at 443-444;
Norstrom v. Wahl, 41 F. (2d) 910, 914 (1930) ; Judelsohn v. Black,
64 F. (2d) 116 (1933); Parker v. United States, 126 F. (2d) 370,
380 (1942).

81 See page 34, supra.

82 Cf. Doyle v. London Guarantee Co., 204 U. S. 55 (1907). See
also In re Chiles, 22 Wall. 157, 168 (1874)
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failure to purge itself within a reasonable time. Accord-
ingly, the judgment against the defendant Union is held
to be excessive. It will be modified so as to require the
defendant Union to pay a fine of $1,000,000, and further,
to pay an additional fine of $2,500,000 unless the defend-
ant Union, within five days after the issuance of the
mandate herein, shows that it has fully complied with
the temporary restraining order issued November 18,
1946, and the preliminary injunction issued December 4,
1946. The defendant Union can effect full compliance
only by withdrawing unconditionally the notice given by
1t, signed John L. Lewis, President, on November 15,
1946, to J. A. Krug, Secretary of the Interior, terminat-
ing the Krug-Lewis agreement as of twelve o’clock mid-
night, Wednesday, November 20, 1946, and by notifying,
at the same time, its members of such withdrawal in
substantially the same manner as the members of the de-
fendant Union were notified of the notice to the Secre-
tary of the Interior above-mentioned; and by withdraw-
ing and similarly instructing the members of the
defendant Union of the withdrawal of any other notice
to the effect that the Krug-Lewis agreement is not in
full force and effect until the final determination of the
basic issues arising under the said agreement.

We have examined the other contentions advanced by
the defendants but have found them to be without merit.

The temporary restraining order and the preliminary in-
junction were properly issued, and the actions of the Dis-
trict Court in these respects are affirmed. The judgment
against the defendant Lewis is affirmed. The judgment
against the defendant Union is modified as indicated in the
preceding paragraph, and, as modified, that judgment is
affirmed.

So ordered
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McCrone v. United States, 307 U. S. 61 (1939), however,
rests upon no such narrow ground, for the Court there
said that “Article 3, 12, of the Constitution, expressly con-
templates the United States as a party to civil proceedings
by extending the jurisdiction of the federal judiciary ‘to
Controversies to which the United States shall be a
party,” ” id at 63. The United States was fully entitled
to bring the present suit and to benefit from orders en-
tered in its behalf. We will not reduce the practical
value of the relief granted by limiting the United States,
when the orders have been disobeyed, to a proceeding in
criminal contempt, and by denying to the Government the
civil remedies- enjoyed by other litigants, including
the opportunity to demonstrate that disobedience has

occasioned loss.™

™ Section 24 of the Judicial Code, 28 U. S. C. 41, extends the juris-
diction of the District Courts to “all suits of a civil nature, at common
law or equity, brought by the United States—".

“The Court in the McCone case affirmed 100 F. (2d) 322 and
noted, 307 U. S. 61, 62, note 1, the conflict with Federal Trade Com-
mission. v. McClean & Son, 94 F. (2d) 802 (1938), upon which
defendants now rely.

New Page 44 Follows——Old Page 40
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MecCrone v. United States; 307 U. S. 61 (1939), however,
rests upon no such narrow ground, for the Court there
said that “Article 3, 2, of the Constitution, expressly con-
templates the United States as a party to civil proceedings
by extending the jurisdiction of the federal judiciary ‘to
Controversies to which the United States shall be a
party, ” id at 63. The United States was fully entitled
to bring the present suit and to benefit from orders en-
tered in its behalf.® We will not reduce the practical
value of the relief granted by limiting the United States,
when the orders have been disobeyed, to a proceeding in
criminal contempt, and by denying to the Government the
civil remedies enjoyed by other litigants, Tincluding
the opportunity to demonstrate that disobedience has
occasioned loss.™

78 Section 24 of the Judicial Code, 28 U. S. C. 41, extends the juris-
diction of the District Courts to “all suits of a civil nature, at common
law or equity, brought by the United States—".

® The Court in the McCone case affirmed 100 F. (2d) 322 and
noted, 307 U. S. 61, 62, note 1, the conflict with Federal Trade Com-
mission v. McClean & Son, 94 F. (2d) 802 (1938)
defendants now rely. :

, upon  which
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