Memorandum for the Conference

No. 142 - Louisiana v. Resweber

Jamuary 11, 1947

In order that there be an opinion of the Court, I had hoped to join brother
inter alie

Reed's opinion in addition to expressing my own views. The reason I cannot do so “
is that I do not think we should decide the case even on the assumption that the
Fifth Amendment as to double jeopardy is the measure of due process in the Fourteenth
Amendment. I do not see why we should meke an assumption which is contrary to the
waole tenor of Palko v. Comnecticut, 302 U. S, 319. It makes for nothing but con-
fusion in the comsideration of conmstitutional cases under the Due Process Clause to
cite cases that construed the scope of the double jreopardy provision of the Fifth
Anmendment. Presumebly cases are cited because of their relevance to the problem
under discussion. &nd so, to cite Ex parte Lange, 18 Wall. 163, and In re Bradley,
318 U. S. 50, in support of the statement that "our minds rebel against permitting
the same sovereignity to punish an accused twice for the same offense" is to make
the authority of those cases, in applying the double jeopardy cleuse of the Fifth
Amendment, the basis of claims of restra;ints againsf the States under the Due Process
Clause., One has only to read the dissents in Ex parte Langeand In re Bradley, to
see how needlessly we are borrowing trouble im using such cases for this case.

This will give some indication, in addition te what I have written im my

opinion, why I regretfully cannot join in Reed's opinion.

F. F.
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SUPREME COURT OF THE UNITED STATES

No. 142.—OctoBER TERM, 1946.

State of Louisiana, ex rel. Willie

Francis, Petitioner, On Writ of Certiorari to

0 the Supreme Court

E. L. Resweber, Sheriff of the | of the State of Lou-
Parish of St. Martin, Louisi- | Islana.

ana, et al.

[January —, 1947.]

Mg. Justice ReED delivered the opinion of the Court.

This writ of certiorari brings before this Court a unique
situaticn. The petitioner, Willie Francis, is a colored citi-
zen of Louisiana. He was duly convicted of murder and
in September, 1945, sentenced to be electrocuted for the
crime. Upon a proper death warrant, Francis was pre-
pared for execution and on May 3, 1946, pursuant to the
warrant, was placed in the official electric chair of the State
of Louisiana in the presence of the authorized witnesses.
The executioner threw the switch but, presumably because
of some mechanical difficulty, death did not result. He
was thereupon removed from the chair and returned to
prison where he now is. A new death warrant was issued
by the Governor of Louisiana, fixing the execution for
May 9, 1946.

Applications to the Supreme Court of the state were
filed for writs of certiorari, mandamus, prohibition and
habeas corpus, directed to the appropriate officials in the
state. IExecution of the sentence was stayed. By the
applications petitioner claimed the protection of the due
process clause of the Fourteenth Amendment on the
ground that an execution under the circumstances detailed
would deny due process to him because of the double jeop-
ardy provision of the Fifth Amendment and the cruel and
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unusual punishment provision of the Bighth Amendment.!
These federal constitutional protections, pe titioner
claimed, would be denied because he had once gone
through the difficult preparation for execution and had
once received through his body a current of electricity
intended to cause death. The Supreme Court of Louisi-
ana denied the applications on the ground of a lack of any
basis for judicial relief. — La. —. That is, the state
court concluded there was no violation of state or ne tional
law alleged in the various applications. It spoke of the
fact that no “current of sufficient intensity to cause death
1):19:\‘(‘«1 through petitioner’s body. It ref ferred specifically
to the fact that the applications of petitioner invoked the
provisions of the Louisiana Constitution against cruel and
inhuman punishments and putting one in jeopardy of life
or liberty twice for the same offense. We granted certio-
rari on a petition, setting forth the aforementioned conten-
tions. to consider the alleged violations of rights under the
Federal Constitution in the unusual circumstances of this
Chse.  ——iUS - Bor maiers of Statedaw; the opin-
ion and order of the Su]n'omo C ‘mn't of L nui\'i:nm are bind-
ing on this Court, Hebert Louisiana, 272 U. S. 312, 317.
So far as we are aware, thls case 1s \\'nhout precedent in
any court.

To determine whether or not the execution of the peti-
tioner may fairly take place after the experience through
which he passed, we shall examine the circumstances un-
der the assumption, but without so deciding, that violation
of the principles of the Fifth and Eighth Ame sndments, as
to (Iulll) e jeopardy and cruel and unusual punishment,
would be violative of the due process clause of the Four-

1 Fifth Amendment: ¢ . . nor shall any person be subject for the
same offense to be twice put in jeopardy of life or limb; i
Eichth Amendment: “Excessive bail shall not be required, nor

excessive fines imposed, nor cruel and unusual punishments inflicted.”

i
)
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teenth Amendment.> As nothing has been brought to our
attention to suggest the contrary, we must and do assume
that the state officials carried out their duties under the
death warrant in a careful and humane manner. Accidents
happen for which no man is to blame. We turn to the
question as to \\'lw\!lu'r the proposed enforcement of the
criminal law of the state is offensive to any constitutional
requirements to \\lm‘l; reference has been made.

First. Our minds rebel against permitting the same
sovereignty to punish an accused twice for the same of-
fense. Ex parte Lange, 18 Wall. 163, 168, 175; In re
Bradley, 318 U. S. 50. Compare United States v. Lanza,

260 U. S. 377. 382. But where the accused successfully

seeks review of a conviction, there is no double jeopardy
upon a new trial. United States v. Ball, Ha., U. S. 662,
7
)O

672. See People v. Trezza, 128 N. Y. 5
where a state obtains a new trial after conviction be-

5. Even

cause of-errors, while an accused may be placed on trial
a second time, it is not the sort of hardship to the
accused that is forbidden by the Fourteenth Amendment.
Palko v. Connecticut, supra, 328.2 As this is a prosecution
mw!(‘r state law, so far as double jeopardy is concerned,
the Palko case is decisive. For we see no difference from a
constitutional point of view between a new trial for error
of law at the instance of the state that results in a
death sentence instead of imprisonment for life and an
execution that follows a failure of equipment. When an
ceident, with no suggestion of malevolence, prevents the
consummation of a sentence, the state’s subsequent course
in the administration of its eriminal law is not affected on
that account by any requirement of due process under the

w Jersey, 211 U S.78,99; Palko v. Connecticut,
Kemmler, 136 U. S. 436, 445; Collins v.

510.
ted States, 195 U. S. 100, 129: cf. United States v.

662, 666-70.
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Fourteenth Amendment. =~ We find no double jeopardy
here which can be said to amount to a denial of federal due
process in the proposed execution.

Second. We find nothing in what took place here which
amounts to cruel and unusual punishment in the con-
stitutional sense. The case before us does not call for
an examination into any punishments except that of
death. See Weems v. United States, 217 U. S. 349.
The traditional humanity of modern Anglo-American law
forbids the infliction of unnecessary pain in the execution
of the death sentence. Prohibition against the wanton
infliction of pain has come into our law from the Bill of
Rights of 1688. The identical words appear in our Eighth
Amendment. The Fourteenth would prohibit by its due
process clause execution by a state in a cruel manner.*

Petitioner’s suggestion is that because he once under-
went the psychological strain of preparation for electro-
cution, now to require him to undergo this preparation
again subjects him to a lingering or cruel and unusual

* This Court said of a similar clause embodied in the constitution of
New York, In re Kemmler, 136 U. S. 436, 446:

¢«

. . . but the language in question as used in the constitution of

the State of New York was intended particularly to operate upon
the legisl: >, to whose control the punishment of
crime was almost wholly confided. So that, if the punishment
preseribed for an offence against the laws of the State were mani-
festly cruel and unusual, as burning at the stake, crucifixion,
breaking on the wheel, or the like, it would be the duty of the
courts to adjudge such penalties to be within the constitutional
prohibition.”

It added, p.447:

“Punishments are cruel when they involve torture or a lingering
death; but the punishment of death is not cruel, within the
g of that word as used in the Constitution. It implies
> something inhuman and barbarous, something more than

> mere extinguishment of life.”

Louisiana has the same humane provision in its constitution. Loui-
siana Constitution, Art. 1, § 12.
trocution infringed the federal constitutional rights of a convicted
criminal sentenced to execution.

The Kemmler case denied that elec-




142
STATE OF LOUISIANA v. RESWEBER. 5

punishment. Even the fact that petitioner has already
been subjected to a current of elect ricity does not make
his subsequent execution any more cruel in the constitu-
tional than any other execution. The ("H('-Hy against
which the Constitution protects a convicted man is cruelty

1
inherent in the method of punishment, not the necessary

suffering involved in any method emp loyed to extinguish
life humanely. The fact that an unforeseeable accident
prevented the prompt consummation of the sentence can-
not, it seems to us, add an element of cruelty to a subse-
quent execution. ‘There is no purpose to inflict unnec-
essary pain nor any unnecessary pain involved in the
]‘-I'u[i(“\‘(‘v| execution. The situation of the unfortunate

'tim of this accident is just as though he had suffered the
I»Iv-miz:\.l amount of mental anguish and physical pain in
any other occurrence, such as, for example, a fire in the cell
Hu(']\ We cannot agree that the 1r1\'.1 ) imposed upon

> petitioner rises to that level of ?! rdship denounced as
(]z nial of due process because of P!‘H(‘Iij\'.

Third. The Supreme Court of Louisiana also rejected
petitioner’s contention that death inflicted after his prior
sufferings wouls I l' ny him the equal protection of the laws,
guaranteod | e Fourteenth Amendment. This sug-
yestion in so 1-1‘;' as it differs from the due process argument
is based on the idea that execution, after an atf empt at
execution has failed, would be a more severe punishment
than is imposed upon others guilty of a like offense. That
is, since others do not go through ll!(’.\'Ii':LlH of preparation
for execution a second time or have not experienced a non-
lethal current in a prior atts mpt at execution, as petitioner
did, to compel petitioner to submit to execution after th ese
prior experiences denies to him equal protection. Equal
protection does not protect a prisoner against even illegal
acts of officers in charge of him, much less against accidents
during his detention for execution. See Lisenba v. Cali-
fornia, 314 U. 8. 218, 226. Laws cannot prevent accidents
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nor can a law equally protect all against them. So long
as the law applies to all alike, the requirements of equal
protection are met. We have no right to assume that
Louisiana singled out Francis for a treatment other than
that which has been or would generally be applied.
Fourth. There is a suggestion in the brief that the orig-
inal trial itself was so unfair to the petitioner as to justify a
reversal of the judgment of conviction and a new trial.
Petitioner’s claim in his brief is that he was inadequately
represented by counsel. The record of the original trial
presented to us shows the warrant for arrest, the indict-
ment, the appointment of counsel and the minute entries
of trial, selection of jury, verdict and sentence. There is
nothing in any of these papers to show any violation of
petitioner’s constitutional rights. See Carter v. People
of State of Illinois, No. 36, October Term, 1946, decided
December 9. 1946. Review is sought here because of a
denial of due process of law that would be brought about
by execution of petitioner after failure of the first effort to

electrocute him. Nothing is before us upon which a ruling

can be predicated as to alleged denial of federal constitu-

tional rights during petitioner’s trial. On this record, we
see nothing upon which we could conclude that the
constitutional rights of petitioner were infringed.

Affirmed.
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This writ of certiorari brings before this Court a unique
situation. The petitioner, Willie Francis, is a colored citi-
zen of Louisiana. He was duly convicted of murder and
in September, 1945, sentenced to be electrocuted for the

1
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 warrant, Francis was pre-

crime. Upon a proper deat
K

pared for execution and on May 3, 1946, pursuant to the
warrant, was placed in the official electric chair of the State
of Louisiana in the presence of the authorized witnesses.
The executioner threw the switch but, presumably because
of some mechanical difficulty, death did not result. He
was thereupon removed from the chair and returned to
prison where he now is. A new death warrant was issued
by the Governor of Louisiana, fixing the execution for
May 9, 1946.

Applications to the Supreme Court of the state were
filed for writs of certiorari, mandamus, prohibition and
habeas corpus, directed to the appropriate officials in the

Execution of the sentence was stayed. By the

s petitioner claimed the protection of the due

process clause of the Fourteenth Amendment on the
oround that an execution under the circumstances detailed
would deny due process to him because of the double jeop-
ardy provision of the Fifth Amendment and the cruel and




142
STATE OF LOUISIANA v. RESWEBER.

unusual punishment provision of the Eighth Amendment.?
These federal constitutional protections, petitioner
claimed, would be denied because he had once gone
through the difficult preparation for execution and had
once received through his body a current of electricity
intended to cause death. The Supreme Court of Louisi-
ana denied the applications on the ground of a lack of any
basis for judicial relief. —— La. —— That is, the state
court concluded there was no violation of state or national
law alleged in the various applications. It spoke of the
fact that no “current of sufficient intensity to cause death”
passed throt “"‘1 petitioner’s body. It referred specifically
to the fact that the applications of petitioner invoked the
provisions of ll 1e Louisiana Constitution against cruel and
inhuman punishments and putting one in jeopardy of life
or liberty twice for the same offense. We granted certio-
rari on a petition, setting forth the aforementioned conten-
tions, to consider the alleged violations of rights under the

for matters of state law, the opin-

o RS
{

Federal Constitution in the unusual eircumstances of this
1

1 and order of > Supreme Court of Louisiana are bind-
1 “{l'/ Vi //////\/le

vithout

To determine whether or not the execution of the peti-
tioner may fairly take place after the experience through
which he passed, we examine the circumstances in the light
of the due process clause of the Fourteenth Amendment.?
As nothing has been brought to our attention to suggest

1 Fifth Amendment: “. . . nor shall any person be subject for the
same offense to be twice put in jeopardy of life or limb; S

FEichth Amendment: “Excessive bail shall not be required, nor
excessive fines imposed, nor eruel and unusual 1'1111';~"\1'|l nts inflicted.”

2 Twining v. New Jersey, 211 U. S. 78, 99; Palko v. Connecticut, 302
UESE3 i". 324 In re Kemmle r, 136 BFS 36, 445; C ollins v. -/(//lllﬁz’ull,

J. 8. 502, 510
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Second. We find nothing to violate the due process
clause of the Fourteenth Amendment in petitioner's fur-
ther contention that the proposed execution would be so
f The case before us does not
that
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Jenusry 3, 1947.

MEMORANDUM TO THE CONFERENCE.

Res No. 142, State of Loulsiana, ex rel. Willie Francis v. Resweber.

Before the last sentence of the paragraph ending on

page 2 of my opinion, I am adding the following:

"Por matters of state law, the opinion and order
of the Supreme Court of Loulsiana are binding on

this Court. Hebert v. Louigisna, 272 U. S. 312,
b5 A

STANLEY REED
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This writ of certiorari brings before this Court a unique
situation. The petitioner, Willie Francis, is a colored citi-
zen of Louisiana. He was duly convicted of murder and
in September, 1945, sentenced to be electrocuted for the
crime. Upon a proper death warrant, Francis was pre-
pared for execution and on May 3, 1946, pursuant to the
warrant, was placed in the official electric chair of the State
of Louisiana in the presence of the authorized witnesses.
The executioner threw the switch but, presumably because
of some mechanical difficulty, death did not result. He
was thereupon removed from the chair and returned to
prison where he now is. A new death warrant was issued
by the Governor of Louisiana, fixing the execution for
May 9, 1946.

Applications to the Supreme Court of the state were
filed for writs of certiorari, mandamus, prohibition and
habeas corpus, directed to the appropriate officials in the
state. Execution of the sentence was stayed. By the
applications petitioner claimed the protection of the due
process clause of the Fourteenth Amendment on the
oround that an execution under the circumstances detailed
would deny due process to hinrbecause of the double jeop-
ardy provision of the Fifth Amendment and the cruel and
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unusual punishment provision of the Eighth Amendment.!
These federal constitutional protections, petitioner
claimed, would be denied because he had once gone
through the difficult preparation for execution and had
once received through his body a current of electricity
intended to cause death. The Supreme Court of Louisi-
ana denied the applications on the ground of a lack of any
basis for judicial relief. —— La. —— That is, the state
court concluded there was no violation of state or national
law alleged in the various applications. It spoke of the
fact that no “current of sufficient intensity to cause death”
passed through petitioner’s body. It referred specifically
to the fact that the applications of petitioner invoked the
provisions of the Louisiana Constitution against cruel and
inhuman punishments and putting one in jeopardy of life
or liberty twice for the same offense. We granted certio-
rari on a petition, setting forth the aforementioned conten-
tions, to consider the alleged violations of rights under the
Federal Constitution in the unusual circumstances of this
case. — U.S.—. So far as we are aware, it is without
precedent in any court.

To determine whether or not the execution of the peti-
tioner may fairly take place after the experience through
which he passed, we examine the circumstances in the light
of the due process clause of the Fourteenth Amendment.”
As nothing has been brought to our attention to suggest
the contrary, we must and do assume that the state officials
carried out their duties under the death warrant in a care-
ful and humane manner. Accidents happen for which no

1 Fifth Amendment: “. . . nor shall any person be subject for the

same offense to be twice put in jeopardy of life or limb; 7

Eighth Amendment: “Excessive bail shall not be required, nor

excessive fines imposed, nor cruel and unusual punishments inflicted.”

2 Twining v. New Jersey, 211 U. S. 78, 99; Palko v. Connecticut, 302
U. S. 319, 324; In re Kemmler, 136 U. S. 436, 445; Collins v. Johnston,
237 U. 8. 502, 510.
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man is to blame. If an execution by the state, after the
accident that interfered with the attempted execution,
would be contrary to the “fundamental principles of lib-
erty and justice which lie at the base of all our civil and
political institutions,” Hebert v. Lowisiana, 272 U. S. 312,
316, and so would offend national standards of decency in
the treatment of eriminals. we would hold that such action
by the state would violate the due process of law clause of
the Fourteenth Amendment. Malinskiv. New York, 324
U.S.401.

First. We consider then whether fair standards under

] 4

the Fourteenth Amendment for the enforcement of the

criminal law of the state are threatened by the proposed
execution of the death sentence because it would offend
this nation’s conception of justice to twice put petitioner
in danger of life or limb. Our minds rebel against per-
mitting the same sovereignty to punish an accused twice
for the same offense. FEx parte Lange, 18 Wall. 163, 168,
175; In re Bradley, 318 U. 8. 50. Compare United States
v. Lanza, 260 U. S. 377, 382. But where the accused suc-
cessfully seeks review of a conviction, there is no double
jeopardy upon a new trial. United States v. Ball, 163
U. S. 662, 672. See People v. Trezza, 128 N. Y. 529, 535.
FEven where a state obtains a new trial after convietion
because of errors, while an accused may be placed in jeop-
ardy a second time, it is not the sort of hardship to the
accused that is forbidden by the Fourteenth Amendment.

Pallko v. Connecticut, supra, 3282 As this is a prosecution
I

inder state law, so far as double jeopardy is concerned,
the Palko case is decisive. We see no difference between
a new trial for error of law at the instance of the state
that results in an execution and an execution that fol-
lows a failure of equipment. When an accident, with no
suggestion of malevolence, prevents the consummation
*In a prosecution wh 1e Fifth Amendment applies, a different
pply. Kepner v. United States, 195 U. S. 100, 129; see

s Vv.Ball, 163 U. S. 662, 666-70.
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of a sentence, the state’s subsequent course in the admin-
istration of its criminal law is not affected on that account
by any requirement of due process under the Fourteenth
Amendment. We find no denial of federal due process in
the proposed execution.

Second. We find nothing to violate the due process
clause of the Fourteenth Amendment in petitioner’s fur-
ther contention that the proposed execution would be so
cruel as to offend due process. The case before us does not

call for an examination into any punishments except that
of death. See Weems v. United States, 217 U. S. 349.

1
The traditional humanity of modern Anglo-American law

forbids the infliction of unnecessary pain in the execution
of the death sentence. Prohibition against the wanton
infliction of pain has come into our law from the Bill of
Rights of 1688. The identical words appear in our Bighth
Amendizent. The Fourteenth would prohibit by its due
te in such a cruel manner
as to offend against this country’s ideals of humanity.*

process clause execution by a sta

Petitioner’s suggestion is that because he once under-
went the psychological strain of preparation for electro-
cution, now to require him to undergo this preparation
again subjects him to a lingering or cruel and unusual
punishment. Even the fact that petitioner has already
been subjected to a current of electricity does not make

* This Court said of a similar clause embodied in the constitution of
New York, In re Kemmler, 136 U. S. 436, 446

«

. but the language in question as used in the constitution of
the State of New York was intended particularly to operate upon
the legislature of the State, to whose control the punishment of
erime was almost wholly confided. So that, if the punishment
prescribed for an offence against the laws of the State were mani-
festly cruel and unusual, as burning at the s ce, crucifixion,
breaking on the wheel, or the like, it would be the duty of the
courts to adjudge such penalties to be within the constitutional
prchibition.”

It added, p. 447:

“Punishments are cruel when they involve torture or a lingering
death; but the punishment. of death is not cruel, within the
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his subsequent execution any more (“‘1'(\1 in the constitu-
tional

than any other execution. The cruelty against

1
which the Constitution protects a convicted man is cruelty

inherent in the method of punishment, not the necessary
suffering involved in any method employed to extinguish
life humanely. The fact that an unforeseeable accident
prevented the prompt consummation of the sentence can-
not, 1t seems to us, :1!‘11 an element of cruelty to a subse-
quent execution. There is no purpose to inflict unne
essary paln nor any unnecessary pain involve
proposed <\\'<=(~1i'i=»!1 The '~~it11z-t‘w

victim of this accident is |

identical amount of mvln‘:ﬂ an ;' ];]e}'.‘ﬂ!":ll pain in
any other occurrance, such as, for example, a fire in the cell
block. We cannot agre

e petitioner rises to that level of hardship denounced as
denial of due process because of cruelty.

Third. The Supreme Court of Louisiana also rejected
petitioner’s contention that I\ull inflicted after his prior
sufferings would deny him the equal protection of the laws,

guaranteed by the Fourteenth . mr‘mhnmt This sug-
gestion in so far as it l](lﬂ‘\‘l‘\ rom the due process argument
is based on the idea that execution, after an attempt at
execution has failed, would be a more severe punishment
than is imposed upon others guilty of a like offense. That
is, since others do not go through the strain of p ':\g:;n‘:niun
for execution a second time or n:l\'('—.]l()i experienced a non-
lethal current in a prior attempt at execution, as petitioner
did, to compel petitioner-to submit to execution after these
prior experiences denies to him equal protection. Equal

meaning of that word as used in the Constitution. It implies
there something inhuman and barbarous, something more than
the mere extinguishment of life.”
Louisiana has the same humane provision in its constitution. Loui-
siana Constitution, Art. 1, § 12. The Kemmler case denied that elec-
trocution infringed the federal constitutional rights of a convicted
criminal sentenced to execution.
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protection does not protect a prisoner against even illegal
acts of officers in charge of him, much less against accidents

during his detention for execution. See Lisenba v. Cali-
fornia, 314 U.S. 218, 226. Laws cannot prevent accidents
nor can a law equally protect all against them. So long
as the law applies to all alike, the requirements of equal
11:'::11-("&”1 are met. \"xo 1.:1‘\.'0 no right to assume that
Louisiana singled out Fran

cis for a treatment other than
th;n which has been or would generally be ¢ 1‘Nivd

Fourth. Thereisas :ﬂ,{i"rtl’1ll in the brief that the orig-
inal trial itself was so unfair to the petitioner as to justify a
reversal ()" the judgment of conviction and a new 'rinl
Petitioner’s claim in his brief is that he was n 1ately
1'«‘;;1'(‘»!‘;)1(«1 by counsel. The record of the original trial
presented to us shows the warrant for arrest, the indict-
ment, the appointment of counsel and the minute entries
of trial, selection of jury, verdict and sentence. There is
nothing in any of these papers to show any violation of
p('-iiiim ar’s. constitutional rights. See Carter v. People
of State of ////mw, No. 36, October Term, 1946, decided
December 9. 1946. Review is sought here because of a
denial of due process of Taw that would be brought about
by execution of petitioner after failure of thu first effort to
electrocute him. Nothing is before us upon which a ruling
can be predicated as to alleged denial of federal constitu-
tional rights during petitioner’s trial. On this record, we
see nothing upon which we could conclude that the
constitutional rights of petitioner were infringed.

Affirmed.

MRr. JusticeE BLACK concurs in the result because he does
not believe that 111(‘ jllr!gmvm of the Louisiana Supreme
Court violates due process of law or amounts to cruel and
unusual punishment within the constitutional meaning of
those terms.







December 13, 1946.

TO THE CONFERENCE

Re: No. 142, State of Louisisna, ex rel. Willie Francis v. Resweber.

I am amending my opinion by inserting the following as the
Third subdivision:

"Third. The Supreme Court of Louisiana also rejected
petitioner's contention that death inflicted a_fter‘ his prior
sufferings would deny him the equal protection of the laws,
guaranteed by the Fourteenth Amendment. This suggestion in
so far a8 it differs from the due process argument is besed
on the idea that execution, after an attempt at execution
has failed, would be a more severe punishment than is imposed
upon others guilty of a like offense. That is, since others
do not go through the strain of preparation for execution a
second time or have not experienced a non-lethal current in
a prior attempt at execution, as petitioner did, to compel
petitioner to submit to execution after these prior experiences
denies to him equal protection. Equal protection does not
protect a prisoner against even illegal acts of officers in
charge »g%.him, much less against accidents during his detention
for execubtion. See Lisenbas v. Californis, 314 U. S. 218, 226,
Laws cannot prevent accidents nor can a law equally protect
all against them. So long as the law applies to all alike,
the requirements of equal protection are met. Should other
condemed prisoners have a similar unfortunate experience as
this petitioner, there is no reason to think that the rule of
Louisiana law would be any different.®

The present Third will become the Fourth subdivision.

STANLEY REED.
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State of Louisiana, ex rel. Willie

Francis, Petitioner, On Writ of Certiorari to

V. the Supreme Court

E. L. Resweber. Sheriff of the| of the State of Lou-
Parish of St. Martin, Louisi- | Islana.

ana, et al.

[December —, 1946.]
MRg. Justick REED delivered the opinion of the Court.

This writ of certiorari brings before this Court a unique
situation. - The petitioner, Willie Franeis, is a colored citi-
zen of Louisiana. He was duly convicted of murder and
in September, 1945, sentenced to be electrocuted for the
crime. Upon a proper death warrant, Francis was pre-
N

pared for execution and on May 3, 1946, pursuant to the

)
)
warrant, was placed in the official electric chair of the State

of Louisiana in the presence of the authorized witnesses.
The executioner threw the swit yut, presumably because
of some mechanie: ‘ rl( th did not result. He
was thereupon removed from the chair and returned to
prison where he now is. A new death warrant was issued
by the Governor of Louisiana, fixing the execution for
May 9, 1946
Applications ipreme Court of the state were
filed for writs of certiorari, mandamus, prohib i‘li‘)l‘ and
habeas corpus, directed to the appropriate officials in the
) i i sentence was S!‘l\'(‘!] 3y the
1tions petitioner claimed the protection of the due
clause of the Fourteenth Amendment on the
ground that an execution under the circumstances detailed
would deny due process to him because of the double jeop-

ardy provision of the Fifth Amendment and the cruel and
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unusual punishment provision of the Eighth Amendment,?
These federal constitutional protections, petitioner
claimed, would be denied because he had once oone
through the difficult preparation for execution and had
once received through his body a current of electricity
intended to cause death. The Supreme Court of Louisi-
ana denied the applications on the ground of a lack of any
basis for judicial relief. — La.—. We granted certiorari
on a petition, setting forth the aforementioned conten-

t
tions, to consider the alleged violations of rights under the

Federal Constitution in the unusual circumstances of this
case. — U.S.—. So far as we are aware, it is without
precedent.in any court.

To determine whether or not the execution of the peti-
tioner may fairly take place after the experience through
which he passed, we examine the circumstances in the light
of the due process clause of the Fourteenth Amendment.2
As nothing has been brought to our attention to suggest
the contrary, we must and do assume that the state officials
carried out their duties under the death warrant in a care-
ful and humane manner. Accidents happen for which no
man is to blame. If an execution by the state, after the
accident that interfered with the attempted execution,
would be contrary to the “fundamental principles of lib-
erty and justice which lie at the base of all our civil and
political institutions,” Hebert v. Louisiana, 272 U. S. 312,
316, and so would offend national standards of decency in
tlie treatment of criminals, we would hold that such action
by the state would violate the due process of law clause of

! Fifth Amendment: “. . . nor shall any person be subject for the
> offense to be twice put in jeopardy of life or limb:
dment: “Excessive bail shall not be required, nor
e fines imposed, nor eruel and unusual punishments inflicted.”
2 Twining v. New Jersey, 211 U. S. 78, 99 Palko v. Connecticut, 302
U.S. 319, 324; In re Kemmder, 136 U. S. 436, 4 15; Collins v. Johnston,
237 U. 8. 502, 510.
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the Fourteenth Amendment. Malinskiv. New York, 324
U. .\‘ 401.

“irst. We consider then whether fair standards under
im‘ Iwnn'{v(-mh Amendment for the enforcement of the
criminal law of the state are IIn‘v:nmml by the proposed
execution of the death sentence beecause it would offend
this nation’s conception of ,u!\"m't‘ to twice put petitioner
in danger of life or limb. Our minds rebel acainst per-

ittin same sovereignty to punish an accused twice
for the same offense. Ex parte Lange, 18 Wall. 163. 168.
175; In re Bradley, 318 U. S. 50. Compare United States
V. Lanza, 260 U. S. 377, 382. But where the accused stc-
(‘(‘ss;“il”)‘ seeks review of a conviction, there is no double
jeop:s HI\ pon a new h‘?ﬂ !')H/rr/ States v. Ball, 163

‘ ee Peop . Trezza, 128 N. Y. 529, 535.
Even ‘.'.'[1{’1'(\ a state (\I\I:xms a new trial after conviction
because of errors, while an accused may be placed in jeop-
ardy a second time, it is not the sort of hardship to the
accused that is forbidden by the Fourteenth Amendment.
Palko v. Connecticut, supra, 328 As thisis a prosecution
under state law, so far as (unslﬂm jeopardy is concerned,
the Palko case is decisive. We see no difference between
a new trial for error of law at the instance of the state
that results in an execution and an execution that fol-
lows a failure of equipment. When an accident, with no
suggestion of malevolence, prevents the consummation
of a sentence, the state’s subsequent course in the admin-
istration of its eriminal law is not affected on that account
by any requirement of due process under the Fourteenth
Amendment. We find no denial of federal due process in
the proposed execution.

A\H'W'//. We .mrl nothing to violate the due process

clause of the Fourteenth Amendment in petitioner’s fur-

®In a prosecution where the Fifth Amendment applies, a different
rule may apply. Kepner v. United Stat s, 195 U. 8. 100, 129; see
United States v. Ball, 163 U. S. 662 , 666-70.
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ther contention that the proposed execution would be so
cruel as to offend due process. The case before us does not

call for and examination into any punishments except that
J

of death. See Weems v. United States, 217 U: S. 349.
n ] r

The traditional humanity of modern Anglo-American law
forbids the infliction of unnecessary pain in the execution
of the death sentence. Prohibition against the wanton
infliction of pain has come into our law from the Bill of

Rights of 1688. The identical words appear in our Eighth

Amendment. ourteenth would prohibit by its due

process clause execution by a state in such a cruel manner
as to offend against this country’s ideals of humanity.*
Petitioner’s suggestion is that because he once under-
went the psychological strain of preparation for electro-
cution, now to require him lergo this preparation
again subjects him to a lingering or cruel and unusual
punishment. We cannot agree that the hardship im-
]
1

posed upon the petitioner rises to that level of hardship

denounced as denial of due process because of cruelty.
lar clause embodied in the constitution of

(0] of a sin
New York, In re Kemmler, 136 U. S. 436, 446

. but the language in question as used in the constitution of
the State of New York ws ended particularly to operate upon
the 1 ature of the State, to whose control the punishment of

; almost wholly confided. So that, if the punishment
rescribed for an offence against the laws of the State were mani-

y cruel' and unusual, as burning at the stake, erucifixion,
breaking on the wheel, or the like, it would be the duty of the
courts to adjudge such penalties to be within the constitutional
prohibition.”

p.447:

“Punishments are cruel when they involve torture or a lingering
death; but the punishment of death is' not cruel, within the
meaning of that word as used in the Constitution.: It implies
there something inhuman and barbarous, something more than
the mere extinguishment, of life.” :
Louisiana has the same humane provision in its constitution. Loui-
stana Constitution, Art. 1, § 12. The Kemmler case denied that elec-
trocution infringed the federal constitutional rights of a convicted

criminal sentence d to ex cution.
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eme Court of Louisiana also rejected

's contention that death inflicted after his prior
would deny him the equal protection of the laws,
eed by the Fourteenth Amendment. This sug-
gestion in so far as it differs from the due process areument
is based on the idea that execution, after an attempt at
ution has f:
1 1s imposed upon others guilty of a like offense. That
18, since others do not go thr 1 the strain of preparation
for execution a second time or have not experienced a non-
lethal current in a prior attempt at execution, as petitioner
did, to compel petitioner to submit to execution after these
prior experiences denies to him equal protection. Hqual
protection does not protect a prisoner against even ill gal
acts of officers in charee of him. much les against accidents
during his detention for execution. See Lisenba v. Cali-
formia, 314 U. S. 218, 226. Laws cannot prevent aceidents
protect all against them.
‘ 5 to all alike,
protection are met. We have no rig

Louisiana singled out Francis for a treatment other than

that which has been or wo { ) ppli

Fourth. There is ¢ ) in th 1ef that

1 4 s b

inal trial itself was so unfair to the petitio er as to justif;
reversal of the judgment of conviction and a new trial.
Petitioner’s claim in his brief is that he was inadequately
represented by counsel. The record of the original trial
presented to us shows the warrant for arrest. the indict-
ment, the appointment of counsel and the minute entries

sentence. There is

nothing in any of these papers to show any violation of

petitioner’s constitutional rights. See Carter v. People

30, October Term, 1946, decided
view is sought here because of a
]

- due process of law that would be broueht about

execution of petitioner after failure of the first effort to
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us upon which a ruling
| of federal constitu-

Ez(l{i}iﬁ[ﬂ‘}'..‘ trial. On this record, we

nothing upon which we could conclude that the

constitutional rights of petitioner were infringed.

Affirmed.
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MR. Justice Reep delivered the opinion of the

This writ of certiorari brings before this Court a unicue

situation. The petitioner, Willie Franecis, is a colored citi-
zen of Louisiana. He was duly convieted of murder and
in September, 1945, sentenced to be electrocuted for the
crime. Upon a proper death

pared for

warrant, was placed in the o

of Louisiana i nce he autl

horized witnesses.

The exc

of some mechanical difficiilty, death did not result. He

was thereupon removed from the chair and returned to

prison where he now is. A new death warrant was issued

by the Governor of Louisiana, fixing the execution for
ay 9, 1946.

Ja

ions to the Supreme Court of the state were

iorari, mandamus, prol

‘ ibition and
habeas corpus, directed to the appropriate officials in the

Execution of the sentence was stayed. By the
applications petitioner claimed the protection of the Due
Process Clause of the Fourteenth Amendment on the
ground that an execution under the circumstances detailed
would deny due process to him because of the double jeop-

ardy provision of the T nd the cruel and
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unusual punishment provision of the Eighth Amendment.!
The Supreme Court of Louisiana denied the applications.
— TLa. —. We granted certiorari on a petition, setting
forth the aforementioned contentions, to consider the
alleged violations of rights under the Federal Constitu-
tion in the unusual circumstances of this case. —— U. S.
. So far as we are aware, it is without precedent in
any court.

To determine whether or not the execution of the peti-
tioner may fairly take place after the experience through
which he passed, we examine the circumstances in the light
of the due process clause of the Fourteenth Amendment.®
If an execution by the state, after the accident that inter-
fered with the attempted execution, would be contrary to
the “fundamental principles of liberty and justice which
lie at the base of all our eivil and political institutions,”
Hebert v. Louisiana, 272 U. S. 312, 316, and so would
offend our standards of decency in the treatment of crimi-

by the state would

nals, we would hold that such action
violate the due process of law clause of the Fourteenth
Amendment. Malinskt v. New York, 324 U. 5. 401,
404-410.

|
4
Petitioner contends that fair standards for the enforce-

ment of the criminal law of the state are threatened by
the proposed execution of the death sentence because it
would offend this nation’s ('un(‘(‘;}’linn of justice to twice
put petitioner in jeopardy of life or limb. Our minds
rebel against twice subjecting an accused to punishment

by the same sovereignty for the same offense. Exz parte

nendment: “. . . nor sl ¢ erson be subject for the
vice put in jeopardy o » or imb; 7
nt: “Excessive bail sh: not be I'vqflil'wl, nor
1. nor cruel and unusual punishments inflicted.”
1.0 v. Connecticut, 302

45 Collins v. 4/H/Yr/r,\‘{u//"
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168, 175; In re Bradley, 318 U. S. 50.

ted States v. Lanza, 260 U. S.
cused successfully seeks review of a convie-
tion, there isno double jeopardy upon a new trial. United
States v. Ball, 163 U. S. 662, 672. Se ople v. Trezza,
128 N. Y. 535. KEven where a state obtains a new
trial of the same prosecution because of errors, while an
accused may be placed in j"U{VIH‘(]f\' a second time, it is not
the sort of hardship to the accused that is forbidden by the
Fourteenth Amendment. Palko v. Connecticut, supra,
328.% As this is a prosecution under state law, so far as
double jeopardy is concerned, the Palko case is decisive.
As a matter of double jeopardy, we see no difference be-
tween a new trial for error of law at the instance of the
state that results in an execution and an execution that

follows a failure of equinment. When an accident, with

no suggestion of malevolence, prevents the consummation

of a sentence, the state’s subsequent course in the admin-
istration of its eriminal law is not affected on that account
by any requirement of due process under the Fourteenth
Amendment. We find no denial of federal due process i
the so-called jeopardy of the proposed execution.

find nothing to violate the due process clause of the

A 1
rteenth Amend

ment 1n petitioner’s further contention
that the proposed execution would be a cruel and unusual
punishment. e case before us does not call for any
examination into any punishments except that of death.
See Weems v. United States, 217 U. S. 349. The tradi-
tional humanity of modern Anglo-American law forbids
the infliction of unnecessary pain in the execution of the

Prohibition against the wanton inflic-

in has come to us from the Bill of Rights of 1688
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in words identical to those of the clause of the Eichth

Amendment now under consideration.
This Court said of a similar clause embodied in the con-
stitution of New York: *

“. . . but the language in auestion as used in the
constitution of the State of New York was intended

particularly to operate unon the legislature of the

(" 1€
State, to whose control the punishment of erime was
1

almost wholly confided. So that, if the punishment
preseribed for an offense against the laws of the
wtate were manifestly eruel and unusual. as burn-
ing at the stake, fixion, breaking on the wheel,
or the like. it would be the duty of the courts to

the constitutional

adjudg within

[H"&};yrili
[t added: °

are cruel when they involve torture
lingering death; but the punishment of death is
not cruel, within the meaning of that word as used in

the Constitution. Tt implies there something in-

human and barbarons, something more than the mere

extinguishment of life.”

Louisiana has the same humane provision in its consti-

tution:: . hl Kemmler case denied that electrocution

infringed the federal constitutional rights-of a convicted
sentenced to execution.

itioner’s suggestion is that because he once under-
went the psychologie: rain of preparation for electro-
ution, now equire him to undergo this preparation
again subjects him to a lingering or cruel and unusual
punishment. We cannot agree that the ardship imposed
upon the petitioner rises to that desree of hardship

as denial of due process because of cruelty
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gestion in the brief that the original trial
itsel t was so unfair to the petitioner as to Justify a reversal
of the judgment of conviction and a new trial. This sug-
gestion is in these words:

“The trial of \‘ﬁ”ia'— Francis was a farce and a trav-

y on justice. Counsel was appointed by !'Hv court
to 1'(‘;71‘\".\"’:;1 this ‘\\l“”() wh \) was cha LI'Q ¢ d with 1 l'}II'Q
one of the white citizens of the town of St. ,n:n‘?in.\'—
ville. No attack on indictment was filed by peti-
tioner’s counsel. No motion l'w.“hzwg:- of venue was
introduced at the trial in behalf of the defenda : o
evidence was i'nlw.'.(mz in his behalf at t and
no appeal whatever was taken m the judgment
of convietion—no ven a mot ‘or a new trial.
Within eig
against hi

turned

an never know the full

ancis because no stenographic record
was taken at the trial. Oy i:zllr]}.' no :A]'}H‘ilv‘ was con-
templated and there was none. Tt is submitted that
the abysma larkness which shrouds %};f* trial of
‘.“'E??i:‘ ISHS 3 1no less eloquently than the

) If both before and after that
m by the counsel appointed by the court. to repre-
>(~!;rl him.”

e original trial presented to us shows the
warrant for arrest, the indictment, the :1;\;m111:::(‘131 of
counsel and the minute entries of rial, selection of jury,
verdict and sentence. There is nothing in any of these

o show any violation of petitioner’s constitutional
v. People of State of Illinois, No. 36.
decided - December 9, 1946. No
y Improper action cannot
v 41 3 £
1y thie apsence or a

a sufficient r"w.«':m for the

((»l" ance with proper pro-

federal- constitu-
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tional richts.” Review is sought here because of a denial

of due process of law that would be brought about by exe-

cution of petitioner after failure of the first effort to elec-

[f there were errors in the trial that denied
11
181

h ] $+32 45 To h4 " > 143 A 1 y
federal constitutional rights to petitioner, thocse a

errors should be presented for redress to the state courts

eged

Louisiana. We assume that it would be necessary to
nt them of record in this new proceeding and that the
ould afford means to do so. (‘(Jlllp:‘i‘(‘ Moone Y8V
J.S. 103, 113. Such a record would afford
asis for review here. Otherwise there is nothing
ich a ruling ean be predicated as

1onal rights during
]

1s record, we see nothing upon which

we could conclude that the constitutional rights of peti-
tioner were infringed.

Affirmed.

* a bill of exceptions

1 any objection, the court shall at the

lie clerk or the stenograj her to take

> objection and the ruling are based,

he ruling and the reasons of the ruling,

ection, ruling and reasons, so taken down. shall
records of the trial, and shall, when signed,

the bill of exceptions; provided that whenever

the judge may be coerced by mandamus to

the bill of

court may be

o 1o I}h' ques-

10NS requires no per

judge shall so certify at the foot of the bill at







SUPREME COURT OF THE UNITED STATES

No. 142.—OctoBER TERM, 1946.

State of Louisiana, ex rel. Willie

Francis, Petitioner, On Writ of Certiorari to

V. the Supreme Court

E. L. Resweber, Sheriff of the| of the State of Lou-
Parish of St. Martin, Louisi- | Islana.

ana, et al.

[December —, 1946.]

Mge. Justice Reep delivered the opinion of the Court.

This writ of certiorari brings before this Court a unique
situation. The petitioner, Willie Franeis, is a colored citi-
zen of Louisiana. He was duly convicted of murder and
in September, 1945, sentenced to be electrocuted for the
crime. Upon a proper death warrant, Francis was pre-
pared for execution and on May 3, 1946, pursuant to the
warrant, was placed in the official electric chair of the State
of Louisiana in the presence of the authorized witnesses.
The executioner threw the switeh but, presumably because
of some mechanical difficulty, death did not result. He
was thereupon removed from the chair and returned to
prison where he now is. A new death warrant was issued
by the Governor of Louisiana, fixing the execution for
May 9, 1946.

Applications to the Sfpreme Court of the state were
filed for writs of certiorari, mandamus, prohibition and
habeas corpus, directed to the appropriate officials in the
state. Txecution of the sentence was stayed. By the
applications petitioner claimed the protection of the due
process clause of the Fourteenth Amendment on the
ground that an execution under the circumstances detailed
would deny due process to him because of the double jeop-
ardy provision of the Fifth Amendment and the cruel and
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unusual punishment provision of the Eighth Amendment.*
The Supreme Court of Louisiana denied the applications.
— La. —. We granted certiorari on a petition, setting’
forth the aforementioned contentions, to consider the
alleged violations of rights under the Federal Constitu-
tion in the unusual circumstances of this case. —— U. S.
——  So far as we are aware, it is without precedent in
any court.

To determine whether or not the execution of the peti-
tioner may fairly take place after the experience through
which he passed, we examine the circumstances in the light
of the due process clause of the Fourteenth Amendment.*
[f an execution by the state, after the accident that inter-
fered with the attempted execution, would be contrary to
the “fundamental principles of liberty and justice which
lie at the base of all our civil and political institutions,”
Hebert v. Lowisiana, 272 U. S. 312, 316, and so would
offend national standards of decency in the treatment of
criminals, we would hold that such action by the state
would violate the due process of law clause of the Four-
teenth Amendment. Malinski v. New York, 324 U. S.
401, 404-410.

First. We consider then whether fair standards under
the Fourteenth Amendment for the enforcement of the

criminal law of the state are threatened by the proposed
execution of the death sentence because it would offend
this nation’s conception of justice to twice put petitioner
in danger of life or limb. Our minds rebel against per-
mitting the same sovereignty to punish an accused twice.

«

1 Fifth Amendment: . nor shall any person be subject for the

same offense to be twice put in jeopardy of life or limb; 4
Eighth Amendment: “Excessive bail shall not be required, nor
excessive fines imposed, nor cruel and unusual punishments inflicted
2 Twining v. New Jersey, 211 U. S. 78, 99; Palko v. Connecticut, 302
U. S. 319, 324; In re Kemmler, 136 U. S. 436, 445; Collins v. Johnston,
237 U. S. 502, 510.

)
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for the same offense. Hx /)ru/( Lange, 18 Wall. 163, 168,
175: In re Bradley, 318 U. 8. 50. Comj yare United States
v. Lanza. 260 U. S. 377, 382. But where the accused suc-
cessfully seeks review of a ('on\'i('ﬁun. there is no double
jeopardy upon a new trial. United States v. Ball, 163
U. S. 662. 672. See People v. Trezza, 128 N. Y. 529, 535
FEven where a state obtains a new trial after convietion
because of errors, while an accused may be placed in jeop-
ardy a second time, it is not the sort f hardship to the
accused that is forbidden by the Fourt (\onth Amendment.
Palkov. Connecticut, supra, 328 As thisis a prosecution
under state law, so far as double jeopardy is concerned,
the Palko case is decisive. We see no difference between
a new trial for error of law at the instance of the state
that results in an execution and an execution that fol-
lows a failure of equipment. When an accident, with no
sugeestion of malevolence, prevents the consummation
of a sentence, the state’s subsequent course in the admin-
istration of its eriminal law is not affected on that account
by any requirement of due process under the Fourteenth
Amendment. We find no denial of federal due process in
the proposed execution.

Second. We find nothing to violate the due process
clause of the Fourteenth Amendment in petitioner’s fur-
ther contention that the proposed execution would be so
cruel as to offend due process. - The case before us does not
call for and examination into any punishments except that
of death. See Weems v. United States, 217 U. S. 349.
The traditional humanity of modern Anglo-American law

forbids the infliction of unnecessary pain in the execution

the death sentence. Prohibition against the wanton
infliction of pain has come into our law from the Bill of
Rights of 1688. The identical words appear in our Eighth

' Tn a prosecution where the Fifth Amendment applies. a different
rule may apply. Kepner v. United States, 195 U. S. 100, 129; see
United States v. Ball, 163 U. S. 662, 666—70.
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Amendment. The Fourteenth would prohibit by its due
process clause execution by a state in such a cruel manner
as to offend against this country’s ideals of humanity.*

Petitioner’s suggestion is that because he once under-
went the psychological strain of preparation for electro-
cution, now to require him to undergo this preparation
again subjects him to a lingering or cruel and unusual
punishment. We cannot agree that the hardship im-
posed upon the petitioner rises to that level of hardship
denounced as denial of due process because of cruelty.

Third. There is a suggestion in the brief that the original
trial itself was so unfair to the petitioner as to justify a
reversal of the judgment of conviction and a new trial.
Petitioner’s claim in his brief is that he was inadequately
represented by counsel. The record of the original tridl
presented to us shows the warrant for arrest, the indict-
ment, the appointment of counsel and the minute entries
of trial, selection of jury, verdict and sentence. There is

¢ This Court said of a similar clause embodied in the constitution of
New York, In re Kemmler, 136 U. S. 436, 446:

“ . . but the languace in question as used in the constitution of
the State of New York was intended particularly to operate upon
the legislature of the State, to whose control the punishment of
crime was almost wholly confided. So that, if the punishment
prescribed for an offence against the laws of the State were mani-
festly cruel and unusual, as burning at the stake, eruecifixion,
breaking on the wheel, or the like, it would be the duty of the
courts to adjudge such penalties to be within the constitutional
]xl'nll”riti()]lf

It added, p. 447:

“Punishments are cruel when they involve torture or a lingering
death; but the punishment of death is not cruel, within the
meaning of that word as used in the Constitution. It implies
there something inhuman and barbarous, something more than
the mere extinguishment of life.”
Louisiana has the same humane provision in its constitution. Loui-
siana Constitution, Art. 1, § 12. The Kemmler case denied that elec-
trocution infringed the federal constitutional rights of a convicted
criminal sentenced to execution.
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nothing in any of these papers to show any violation of
petitioner’s constitutional rights. See Carter v. People

of State of Illinois, No. 36, October Term, 1946, decided
December 9. 1946. Review is sought here because of a

denial of due process of law that would be brought about
by execution of petitioner after failure of the first effort to
electrocute him. Nothing is before us upon which a ruling
can be predicated as to alleged denial of federal constitu-
tional rights during petitioner’s trial. On this record, we
see nothing upon which we could conclude that the
constitutional rights of petitioner were infringed.

Affirmed.
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Mr. Justice BLACK concurring.,

I agree with Mr. Justice Reed that this Court camnot under the
Constitution hold that Louisiana authorities are barred from electrocuting the
petitioner after a prior unsuccessful attempt to electrocute him failed because
of a mechanical accident, But because I c annot accept all the constitutional
= > X criteria set out as the basis for this conclusion, I find it necessary

> < separately to express my views,

Since there is no contention in this case that petitioner has been

denied procedural due process, Chambers v, Florida, 309 U.S. 227, it is my view,

for reasons hereinafter discussed, that the only basis for deeision should be
consideration of whether the Eighth Amendment's prohibition against cruel and
unusual punishment, and the Fifth Amendment's ban aga nst double jeopardy, have
been made applicable to the States by t_he Fourteenth, and if so, whether
Louisiana's execution of pctit.ioner would violat;e either of them., The failure
of the electrocution apparatus was purely accidental and not because of any
desire of the State or any of its agents to prolong or aggravate the painful
agonies which nearly always are associated with anticipation of imminent death,
In view of these admitted factl I do not believe that the electrocution of
petit:ioner after falure of the first attempt constitutes double jeopardy

or "cruel and unusual punishlment” within the meaning of those terms as used

in the Fifth and Eighth Amendments. Historically, the double jeopardy pro=-
vision was intended to prevent two punishments for the same offense. No
support can be found for an argument that its purpose was to prevent execution
of a single sentence because a first effort tocarry it out had been

I
accidentally frustrated. And.agree with what I understand to be the conclusion of
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Justice Reed that the circumstances here fall short of showing that "wanton
infliction of pain" which would amount to "eruel and unusual punishment,"
The cases he cites support these interpretations of provisions of the Fifth
and Eighth Amendments which are involved, Therefore I agree that the
judgment of the Louisiana court should be affirmed,

I think there is ample support for holding that the Fourteenth
Amendment was intended to and does prohibit states from le galizing double
jeopardy and cruel and unusual punishment to the same extent as the Fifth and
Eighth Amendments prohbit federal laws of that_ldnd. But I do not reach that
conclusion by reference to a mystic natural law which is above and beyond the
Constitution, and which is read into the due process clause so as to authorize
us to strike down every state law which we think is "indecent,"'contrary to
civilized standards," or offensive to our notions of "fundametal justice,"
While the Bill of Rights was held inapplicable to the States priof to the
Fourteenth Amendment, - since iﬁs adoption this Court has held that it
made certain _selected- Bill of Rights safeguards applicable to the St.ates,_Z/
although declining to apply other Bill of Rights safeguards, 2 The First
Amendment, safeguarding freedom of speech, press and religion, has been
literally and emphatically applied to the States in its very terms.

Board of Edueation v. Barnette, 319 U.S. 227, History not only supports the

conclusion that a purpose of the Fourtee‘nth Amendment was to protect the
people's freedom to speak or write their own views and to practice their

own religion, but it shows pretty conclusively, I tinink, that the Amendment
was clearly intended to -pmhibit stabes from subj_ecting people to cruel and
umsual punishments or double jeopardy. When the proposed Fourteenth Amend=
ment was submitted to the Senate by the spokesman of the committee that
considered and helped to frame it, he not only declared that it would protect
the people agalnst infractions of the Bill of Rights specified safeguards;

he also enumerated them, expressly designating "cruel and unusual punishments."
Cong. Globe, 39th Cong.,lst Sess. 2765-2766. And in advocating adoption of
the Amendment to the House as it then read, the very man who framed important

parts of the Amendment, who steered it through the committee and the House, declared
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that its purpose was to curb state violations of the Bill of Rights, saying
among other things tha, "Contrary to the express letter of the Constitution
teruel and unusual punisiments! have been inflicted under state laws within
the Union upon citizens not only for crimes commitied but for sacred duty done,
for which and against which the Govermment of the United States had provided
no remedy and could provide none," Id, 2542-2513, The foregoing are but some
of many such expressions spread through the congressional debates on the
Fourteenth mendment which evidence a purpose to protect all persons from
state invasions of the freedoms guaranteed by the Bill of Rights. Agreement
that the Amendment would accomplish this purpose seems to have been recogniged

by all. See Flack, The Adoption of the Fourteenth Amendment, (1908) Chap, II.

And that this was its purpose was the common understanding of the times,
Ibid, Chaps. III, IV, V, There is no good reason that I can perceive, nor
is there any good reason suggeéted in any of the opinions in this case, why
the process, heretofore followed, of selecting the provisions of the Bill of
Rights to be applied to the States, should discriminate against the constitu-
tional protections against cruel and unusual punishment and ddublﬁ Jeopardy.
I there.fi‘ore consider these Bill of Rights provisions applicable to the States,
but not foi the reasons given in other opinions annoﬁncod today in this case.
: I cannot agree that the due process clause of the Fourteenth
Amendment, or that Amendment itself, empowers this Court to strike down
every state law, or state executive action, or state court judgment under

state law, which may "offend standard of decency in the treabment of erim=-

inalg." If the due process clause means that, we must measure the validity

Ao
of every state and federal cr "standardsof decency,"

| =it ot Al : a—&-mﬁ M
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million: of others. Adoption of one or the other conflicting views as to what

eople may be believed "indicent'by

is "decent," what is right, and what is best for the people, is generally
recognized as a legislative function.l Our courts move, I think, in a forbidden
territory, when they prescribe their "standards of decency" as the supreme ruile
of the people., If the Constitution ha.d declared that the Supreme Court of the
United States should ordain "standards of decency," I should, of course, be
foreed to undertake that monumental task, But it has not. I camnot expand

"due process' so as to make it include that,
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The other meaning of due proceés here suggested, while in different
words, when analyzed, turns out to vest a similar unbounded grant of legisla~-
tive power to the Court by the Court. It is said, and it has been said before,
that we as a Court can, under the due process clause, strike down any law which
is "contrary to the fundamental principles of liberty and justice which lie
at the base of all our civil and political institutions." If this be construed
to mean that we are to abide by those "fundamental principles of liberty and
justice" expressed in the specific grants and limitations of state and federal

power enumerated in the Consbitution, I agree. For since Marbury v. Madison,

1 Cranch 137, the practice has been firmly established for better or worse,
that courts can strike down legislative enactments which are in eonflict |
with these provisions of the Constitution.s But when this vast power of courts
te invalidste statutes is so enomousiy expanded by any formula which makes this
Court's policy views the supreme law, I cannot go along,

Both "our standards of decency" and the "fundamental principles"
eriteria formulas, as here used, rest on the unarticulated assumption that
the due process clause adopted the natural law concept that 'ther,e is a higher
law than the Constitution, a law which as I utiders‘band the concept, courts alone
can make, intérpref and causc to be enforced. While I can accept the long-

established Marbury v. Madison doctrine that courts can strike down statutes

which conflict with specific constitutional mandates, I am not willing to
read into such procedural words as due process of law a meaning which has in
the past and will i_nevitably in the future result in leaving courts free to
substitute their ideas of natural justice for the considered policies of state
and federal legislatures. To pass upon the constiﬁutionality of statutes

by looking to the mrticulr standards emmerated i: the Bill of Rights and
other parts of the Constitution is one thing; to invalidate statutes because
of application of ™"natural law," deemed to be above and undefined by the

Cons titution is another. "In the one instance, courts proceeding within
clea.rlj meked marked constitutionﬂ boundaries seek to execute policies
written into the Constitution; in the other they roam at will in the limitless

area of their own beliefs as to reasonableness and actually select policies,
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a respondibility which the Congbitution entrusts to the legislative repre-~

sentatives of the people." Power Commission v, Pipeline Co., 315 U.S. 575,
‘ &
601-602, note L. In a number of cases cited below, I havé rejected the

view that the due process clause opened the way for judicial invalidation of
statutes by invocation of this Court's natural law views, statelin terms such
as "reaéonable," "decent ," "arbitrary and m capricious," "fair play,"
"fundamental principles of liberty," "common and fundamental ideas of fairness
and right," "the concept of ordered liberty," "the universal sense of
justice." I cannot now hold Louisiana's law unconstitutional for possible
conflict with those concepts.

I share most of the sentiments of those members of the Court who
have so feelingly argued that a defendant who has been once compelled to suffer
the imminence of death by electrocution showld not be put through them
again, But I cannot agree with them that any provision of the Fedeeal Constitu=-
tion authorizes us to rule that an accidental failure fairly to carry out a

valid sentence of death on the first attempt bars execution of that sentence,
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I am adding the following as footnote 1 to ay concuwrring opinien
aft r mmmmmm«mx.
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the States by the Tourteenth, In the Paiko deelsion, the Court
said, however, that ther: was no "general rule” that "Fhatever would
be sv&ohtm of the original bill of rights (imenduents 1 to VIII)
Af done by the federal goverrment iz now unllyunlntx.lbyrom
ozmrommmmmuambynm But in the
Pglko deeision this Ciurbt seems Lo have reversed the question of
whebhar it would hold a new trial in a federal case lovolving only
the Fifth Amendment to be barred by a previcus aequitial, reversed
on appesl for trisl errors. 1
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Then four members of the Court find thet & Stete hes denied to & person
the ‘ue process which the Yourteenth imendment eafeguards, it seems to me importent
to be explielt regerding the criteris by which the Stete's duty of obedience to
the “onstitution must be judged. Perticulerly is this eo whem life is st stske.

- Until July 28, 1963, when the Fourteenth Amendment wee ratified, the
Constitution of the United States left the States free to carry out thelr m notions
of sriminel jusiles, exsspt dnsefur as hey were Mimited by irtisle I, §10 of the
Constitution vhich dedlares: "o Btate *#* shell pess emy Bill of Attainder {or] .
ex post faeto Lew ##%", The !wrtuhh Amendment pleced no speelfie restraints upom
the Stetes in the meking or the sdmimistration of their criminsl lew, It restricted
the freedom of the Stetes gemerclly, so thet States therssfter could mot "sbridge the
orivileges or immunities of citizens of the United Stetes," or deprive eny person of
1ife, liberty or property, without due process of law", or fdeny bo sny person within |
its jurid iction the equel proteection of the lawe".

These sre brosd, inexplicit cleuses of the Comstitution, unlike the
gpeeific prqviuic;nt of the first eight emendments formulated by the ' ounders to |
rusrd ageinst recurrence of well-defined historic grievences. Bul brosd as these
cleuses sre, they sre not generslities of empty vegueness. They ere cireumseribed |
partly by history end pertly by the problems of government, lerge snd dynsmie though
they be, with which they ere concermed, The "privileges or immunities of citizens
of the United States" concern the two sspects of citizenship in our federsl system.
The sefegusrds of "due process of law" and"the equsl protection of the laws" sum-
merize the mesning of the struggle for freedom of Fnglish-spesking peoples, They
run baek to Megne Corte but contemplste no less sdvences inm the eoneeptions of
justice snd freedom by & progreseive society. See the clessic langusge of Mr,

Justiee Metthews in Hurtado v. Celiformis, 110 U. 8, 51§, 550—%\.

' When, shortly efter its sdoption, the Fourteenth imendment ceme before
this Court for constructiom, it wae urged thet the "privileges or immunities of
citisens of the United Stetes” which were pot to be ®abridged by smy Siste® were the
srivileges end inwunities which citizens theretoforcenjoyed under the Comstitution.
1f thet vies had prevailed, the Privileges or Immonities C@use of the Fourteenth
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imspdment would heve pluced upon the States the limitatione which the specific erti-
cles of the firet eight smendments hed theretofore placed upon the agemeies of the
nstional govermmemb. After the fullest comsiderstion thet view was rejected, Th
rejection has the suthority that eomes from contemporsmecus knovledge of the purpose

of the Fourteenth Amendment. See Slsughterhouse ceses, 16 Well, 36, 67-68,
Levidson v. New Orleems, 96 U. 8, 97. 7The notion thet the Privileges and Immunities

Cisuse of the Fourteenth Amendment ebsorbed, ss it cslled, the provisions of the
Bill of Fights that linit the federsl govermment has never been givenm countanence
by this Court.

Hot until recently wes it suggested thet the Due Process Clzuse of the
Fourteenth Amendment wes mercly a compendicus stotement of the Bill of Rights
wiereby the States were now restricted in devising and enforeclng their pensl code
preeisely es is the federal government by the first eight smendments. On this view,
the Stetes would be confined in the enforcement of their criminal eodes by those
vievs for sefeguerding the rights of the individusl which were deemed necessaxy
in the eighteenth century. Some of these sefeguerds heve perduring velidity,

Some grew cut of ramsient experience or formilsted remsdies whih tige can

eeelly improve, The Fourteenth Amendment did net mesn to laprison the States '
into the limited experience of the eighteenth century, It did meen to withdraw
fmthasuuuﬁorﬁ.tht'toutinvqs thet atauﬁuludhmm.hw
bteen found to be eftna;ln to the dignity ofmen snd heedless of his freedom,

These sre very broad teras by which to accommodete freeddm and
eugho:ity, ZThey msy be teo lé.r;-, &8 has been suggested from time to time, to
5erve &5 the basls of sdjudiestion im thet they sllow much rcom for exereising
ipdifiduel notions of policy. Thet is not our coneern. The fect is that the
duty of such adjudicetion on 2 basis no less narrow hes been committed to thig
Court,

In en impreseive body of deeisions this Court has decided thet the Due
Pwocese Ulsuse in the Fourteenth imeniment expresses e demend for eivilised stemd-
ards of life which are mot defined by the speeificslly enmumersted guersntees of the
Bill of Rights, They neither comtain the specifications of the particulerities of
the firet eight smendments nor sre they ceat’faod to them, Thet due process of lsw
has ite own independent fupetion, hes been illustrated in numerous ceeisions, and has
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been expounded inm the opinon: of the Court which have benvessed the matter most
thoroughly. fee Hurtalo v, Celifornia, supraj Iyiping v. New Jersey, 211 U. 8.
3083 Snyder v. Massechusetts, 291 U. 8. 97; Palko v. Comnectieut, 302 U. 8, 219.
insefsr as due process under ﬁha Fourteenth Amendment requires the States to observe
eny of the immunities "thet ere valld as against the federsl govermment by foree of
gpeecific piodgn of particular amendments® it does so beczuse they "have been

found to be implicit in the conecept of ordered liberty, snd thus through the Four-
teenth Amendment, become valid es &geinst the States.”

The Federal Bill of Rights requires that prosecutions for federsl erimes
. be initisted by & grend jury and tried by & petty jury; it protects en aceused from
being & witness ageinst himself . The States ere free to consult their own comeep-
tions of poliey in dispensing with the gremd jury im modifying or sbolishing the
petty jury, in withholding the privilege ageinet self-crimination. See Haxwell v.
Dowe, 176 U, 8. 581; Tuining v. New Jersey, supra, Suyder v. Massechusetbs, suprs,
Pelko v, Comnecticut, suprs, 302 U. 8. 319, 323, 324. In short, the Due Process
Cléuse of the Fourteenth Amendment did mot withdraw the freedom of & State to
enforee its own motioms of feirmess in the administretion of eriminel justice
unless, &s it wes put for the Court by Mr. Justice Cardozo, in doing so 1t offends
some prineiple of justice so rooted in the treditlons and comselsnce of our people
&s to be remked as fundementsl", Snyder v. Massschusetis, suprs, &t 105,

i State mey offend such & prineiple of j;ut«iu by brutel subjeetion of
an individuel to successive retrisls om & cherge for which he has been acquitted.
Such conduct by & State might be 2 denisl of "due procees", bub not because the
protection sgeinst te double jeoperdy im & federal prosecution against whiech the
Fifth Amenduent sefeguards, limits a State. Agein, 4 Stebte mey deny & person cue
srocess by treating even ome guilty of erime in & memmer thet violate standerde of
decency more or less kmskx universelly sccepted and not such sbout which opinion
is feirly divided. DBut the pemologleal poliey of & State is mot to be tested by the
scope of the Eighth Amendment smd is not imvolved in the controversy which is neces-
serily evoked by that Amendment as to the historic meaning of Merusl and unususl
punishment”, Bee Weems v, United States, 217 U, S. 349, and particularly the
dissenting opinicn of White end Holmes, JJ.
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Smee we are expllet im steding the problem before us in teruws
Jelfined by sn unbroken series ol declsions, we esrmol ésesps eokpovledging thet it &
involves the eppliestion of stenderds of feirness and justice very broadiy comceived,
They sre mot the sppilestion of merely persomel stenderds but the impersomsl stan-
darde of peciety which nlome judges, a2 the rspositery of Lew, sre empowered to
enfores, Them the standerds fer judieisl judgment sre mot nerrower them “imsutable
srineiples of justice shich ivhere in the very ides of govermment”, Holden v,
Herdimg, 169 U, &, 366, 3%, "fundsmental prineipies of liberty amd justice which
ile st the base of sll our eivil snd politdesl institutions®, Hebert v,
Loulslams, 272 U, €. 312, 318, “issupities *** impliclt in the coneept of ordered
liberty*., Palke v, Comnecticut, 302 U, 8, 319, 324-325, grevt tolersnes bowerd &
ftete'e conduct 1s demended of this Court. fuch were recently staded to ﬁ!ﬁb
conbrolling prinelples®. fee Hy, Chief Justice Stone in Melinski v. Bew York ,
524 U, 8, 401, 438, in conceetion with the comeurring opinien im thet case, ibid,
Big, Ak, AT

L esmmot bring myseif to belleve that, for Louisisne to ldeve to
sxecutive glemeney, rether thep to resuire, mitigetion of 2 sentence of death duly
mmegfl upon conviection for murder beesuse & first sttempt %o ceryy it out wes
en impccent misedventure, offenmds & prineiple of justiee "rooted in the traditions
su¢ conselense of our people®, Seo Suyder v. Massachusetts, 291 U. 3. 97, 105,
faort of the compulsion of such & primeiple, this Court must sbatein from interfay-
anee with Stat: ‘wetion me satter how strong ome's persomel fealing of revuision
zgeinet & Stete's lusistence on its pound of flesh. One must be on gusrd sgaimst
s:'mﬁg\gguonﬂ dizspprovel roobted in wore or less universel copdemnetion. Strongly
drewn s8 I en %0 mome o{_ the sentlmentz expressed by my Brother Burtom, I cennot
rid myeslf of the :h&nuxea thet wore I to hold thet Loulsiune would trsusgress the
tue Process Cleuse if the tote were sllowed, in the preeize eircumsteness befors
we, tc corry out the death ‘.. ee, I would be enforeing my privete view rather
than thet eonsensus of apm% which, for purposes of due process, is snjolned by

. the Constitution. : ! A

e %

The faet thet L vemeh this comelueion does not meen thet & hypotheti-
eel situstion, which sesumes & gories of sbortive atiempls, st elsctrocution or
even & siogle, ervelly wiliful edtespt, would not relee differmnt questioms. VWhem
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the Fou tesnth dmendment first cwse heve for spplicetion the Court bsteined frem
vapburing sven & Sentetive definition of due process, Tith wise forethought

it iniicated that whet mey be found wr@u end without the Dus Process Clause

must isevitably be left te " graduel }pre«n of judielal imciusion snd ewclusien,

ag the cnses presepted for degision shall vequrie, with the resgoning on which

sueh decisions mey bo founded.” Devidson v. New Orlesns, 96 U. 8. 97, 104,  This
is snother way of seyimg that these ere metbters which depend on "differvemces of
dugrees. The whols law does so #» scon as it is eivilisbde® Helmes, J., in Lefloy
Ziter Co. ve Cii, 841, & S8, P By,, 232 U . 340, 354, Zepecielly is this so

a8 %o gquestions arising under the Due Process Clsuse. 4 finding thet in this

cage m ftate of Loulsisne had not gone beyond its powers Liv for me mot the sterting
point for sbetrsetly leglesl sxtensiom. BSinee I cannct sey thet 1% would be "repuj~

nent to the eonscience of mankind®, Pelko v. Copneeticut, supre, 319 st 323, for
louisisne 30 exercise the powsr on which she here a’ml, I gaunot say that the Consti-

N

!

tution withholds 1t,




Memorandum for the Conference

No. 142 - Louisiana V. Resweber

In order to avoid an unintended implication, I am adding the words under-

lined in the following sentence of my opinion:

"hile seritatim opinions are precluded as a regular practice
for this Court, it has been true from the beginning that the

more difficult and delicate the issues in a case the more num-

erous have been the opinions elucidating the decision."

F. F.

January 4, 194,3
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State of Louisiana, ex rel. Willie

Francis, Petitioner, On Writ of Certiorari to

V. the Supreme Court of

E. L. Resweber. Sheriff of the| the State of Louisi-
Parish of St. Martin, Louisi-| ana.

ana, et al.

[January —, 1947.]
MR. JusTiCE FRANKFURTER, cOncurring.

This case serves to illustrate why it has been the tradi-
tion of the Court, throughout its history, for more than
one opinion to be written even when there is agreement in
result. So long as law is not merely the expression of will

desire, but represents the effort of reason to discover
justice, just so long will there be ocecasions when the same
destination will be reached by different roads of the mind.
Burke has :\'()11\0\\11(‘1'0 said that he could not think of
English law without English Law Report It 1s still the
exception in the highest courts of Great Britain and the
for reasons not

here relevant), to have a single opinion for the tribunal

S.
T
i

Dominion (apart from the Privy Council,

I'i\‘l]!(‘lf}S(‘HIIHI’I expressions. From the beginning, it has
been true of this Court that the more difficult and delicate
the issues in a case, the more numerous have been opinions
in elucidating a decision. When one deals with intricate
and subtle concepts of law, differences of formulation be-
come highly important. A decision does not exhaust its
force in adjudicating the immediate controversy. The
words used become part of the judicial process in deciding
future cases. Therefore judges must be alert against giv-
ing verbal hostages to the future. And so, differences in
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phrasing do not merely reflect different literary tastes.
They touch the very nerve of a judge’s function.

This case as a good illustration why, from time to time,
individual concurrences cannot properly be avoided. We
are dealing here with a question the answer to which must
exclude unintended implications. The problem, to be
sure, is an old problem. But its subtleties constantly
reappear. The problem is the judicial content of “due
process” as guaranteed by the Fourteenth Amendment.

Mg. Justice Reep and MR. JusTice JACKSON agree that,
in the situation before us, Louisiana has not transgressed
the limitations imposed by the Due Process Clause. Yet
MEg. Justick Jackson finds himself unable to subseribe to
what Mg. JusTice REED says about due process. I quite
agree with my Brother Jackson that due process is not
the applica.ion of a merely personal standard of right and
justice, that the “civilized standards” which judges are
empowered to enforce are the impersonal standards which
law expresses. But I read what Mg. Justice REED has
written to mean what I understand Mg. JusTICE JACKSON
to mean by what he has written. Aceordingly, I join Mr.
Justice REED’S opinion by finding in it the.gloss of MR.
JusTicE JACKSON’S opinion.

The freedom of the States in making and enforeing their
criminal laws was only very narrowly restricted by the
Due Process Clause of the Fourteenth Amendment. The
nature of the restriction has been variously expressed, but
always in terms that admonish against confunding the
personal views of judges with their representative duty as
organs of justice. When the standards for judicial judg-
ment are not narrower than ‘immutable principles of
justice .which inhere in the very idea of government”,
Holden v. Harding, 169 U. S. 366, 389, “fundamental prin-
ciples of liberty and justice which lie at the base of all our
civil and political institutions”, Hebart v. Loutsiana, 372

U. S. 312, 316, “immunities . . . implicit in the concept
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of ordered liberty.” Palko v. Connecticut, 302 U. S. 319.
324-325. great tolerance toward a State’s conduct is
(](nn]m](v]()l H\(()l”

“The controlling prineciples” which guide consideration
here of State court decisions challenged under the Due
Process Clause were recently stated. See Mr. Chief Jus-
tice Stone in Malinski v. New York, 324 U. S. 401. 438, in
connection !.'\'11]1 the concurring opinion in that case. ibid..
412, 416-417. They bear repetition. “Judicial review of
that guaranty of the Fourteenth Amendment inescapably
imposes upon this Court an exercise of judgment upon the
whole course of the proceedines in order to ascertain
whether they offend those canons of decency and fairness
which express the notions of justice of English-speaking
peoples even toward those charged with the most heinous
offenses. These standards of justice are not authorita-
tively formulated anywhere as thouch they were preserip-
tions in a pharmacopoeia. But neither does the appli-
cation of the Due Process Clause imply that judges are

wholly at large. The im]i(‘i:!] judgment in applying the
Due Process Clause must move within the limits of
accepted notions of justice and is not to be bas ml np(m

the idiosynerasies of a 1 merely personal judgment.” 324
U.S. 401, 416-417,

I cannot bring myself to believe that. for Louisiana to
leave to executive Mml 1ency, rather than to require, miti-
gation of a sentence of death duly pronounced upon con-
viction for murder because a first attempt to carry it out
was an innocent misadventure, offends a prineiple of jus-
tice “rooted in the traditions and conse ience of our people’
nee Snyder v. Massachusetts. 291 U.S.97,105. Short of
the compulsion of such a principle, this Court must ab-
stain from inte rference with State action no matter how
strong one’s personal feeling of revulsion against a State’s
i:t»’iﬂvuwv on its pound of flesh. One must be on guard

against finding personal disapproval rooted in more or less
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universal condemnation. Strongly drawn as I am to some
of the sentiments expressed by my Brother Burron. I
cannot rid myself of the conviction that were I to hold
that Louisiana would transgress the Due Process Clause
if the State were allowed, in the precise circumstances be-
fore us, to carry out the death sentence, I would be enfore-
ing my private view rather than that consensus of opinion
which, for purposes of due process, is enjoined by the
Constitution.

The fact that I reach this conclusion does not mean
that a hypothetical situation, which assumes a series of

abortive attempts at electrocution or even a single, cruelly

willful attempt, would not raise different questions.
When the Fourteenth Amendment first came here for
application the Court abstained from venturing even a
tentative definition of due process. With wise fore-
thought it indicated that what may be found within and
without the Due Process Clause must mnevitably be left
to “a gradual process of judicial inclusion and exclusion,
as the cases presented from: decision shall require, with
the reasoning on which such decisions may be founded.”
Davidson v. New Orleans, 96 U. S. 97, 104. This is an-
other way of saying that these are matters which depend
on “differences of degree. The whole law does o0 as soon
as it is civilized.” Holmes, J.. in Le Roy Fibre Co. v. Chi.
Mil. & St. P. Ry., 232 U. S. 340. 354. Especially is this so
as to questions arising under the Due Process Clause, A
finding that in this case the State of Louisiana has not
gone beyond its powers is for me not the starting point for
abstractly logical extension.







Suprente Conrt of the Vnited States
Washington, 1. .

CHAMBERS OF

JUSTICE FELIX FRANKFURTER

January 4, 19%8

Honest Injun, Fred, I have thought long and hard about this
business of concurring opinions. And I have thought hard about it not
only during all the years that I watched the work of this Court as a mother
watches a feverish child. I had to think hard sbout it very soon after I
came on the Court. In Graves v. Q'Keefe, 306 U. S. 466, Stone wrote an

,6'/»&—
opinion which did not seem to be fully adequate to the situation. Now,

while Stone never hesitated to write concurring opinions to what Holmes and
Brandeis and Cardozo wrote, he was not crazy to have one write concurring
opinions in cases in which he wrote. And it was not pleasant for me to have
to start off with such a concurring opinion. But I saw no escape.

I really think that the way to deal with an uninformed lay opinion
is to try to inform it in the very limited way that we have, by word but espec-
ially by action. When the occasion is appropriate, as it seems to me especially
appropriate in the Willie Francis case, it can only do good, I believe, to make
people realize that concurring opinions were not invented by the present crowd
and will not cease when they leave the scene.

Faithfully yours,

e

vz >

The Chief Justice
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confidence as to what he has to answer for, but T am willing
to assume without experience that imminent death under
such circumst: is as harrowing as my colleagues say

it is. Perhaps it is not only cowards who die many times
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Rut if those are richt who sav that the Constitution
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SUPREME COURT OF THE UNITED STATES

No. 142.—OcToBER TERM, 1946.

State of Louisiana, ex rel. Willie
Francis, Petitioner, On Writ of Certiorari to
v. the Supreme Court
E. L. Resweber, Sheriff of the| of the State of Lou--
Parish of St. Martin, Louisi- | isiana.
ana, et al.

[January —, 1947.]

MR. Justice Burron, with whom MRg. Justice DoucrLAs
and Mr. JusticE RUTLEDGE concur, dissenting.

Under circumstances unique in judicial history, the
relator asks this Court to stay his execution on the ground
that it will violate the due process of law guaranteed
to him by the Constitution of the United States. We
believe that the unusual facts before us require that the
judgment of the Supreme Court of Louisiana be vacated
anek that this cause be remanded for further proceedings
riot inconsistent with this opinion. Those proceedings
should include the determination of certain material facts
not previously determined, including the extent, if any,
to which electric current was applied to the relator during
his attempted electrocution on May 3, 1946. Where life
1s to be taken, there must be no avoidable error of law or
uncertainty of fact. ‘

The relator’s execution was ordered by the Governor of
Louisiana to take place May 3, 1946. Of the proceedings
omw that day, the Supreme Court of Louisiana has said:

& between the Hours of 12:00 o’clock noon and

3:00 o’cloc k p. m., Willie Francis was strapped in the
electrie chair and an attempt was made to electrocute
him, but, because of some defect in the apparatus
devised and used for electrocutions, the contrivance
failed to function, and after an unsuccessful attempt
to electrocute Francis he was removed from the
chair.” :
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Of the same proceedings, the State’s brief says:
“Through a latent electrical defect. the attempt to
electrocute Francis failed, the State contending no
current whatsoever reached Francis’ body, the relator
contending a current of electricity did pass through
his body ; but in any event, Willie Francis was not put
to death.”

On May 8, the death warrant was canceled. and the
relator’s execution has been stayed pending completion of
these proceedings. The Governor proposes to issue an-
other death warrant for the relator’s electrocution and the
relator now asks this Court to prevent it for the reason
that, under the present unique circumstancés, his electro-
cution will be so cruel and unusual 4s to violate the due
process clause of the Fourteenth Amendment to the
Constitution of the United States.

That Amendment provides: “nor shall any State de-

. prive any person of life, liberty, or property, without due

process of law; ” When this was adopted in 1868,
there long had been imbedded rl(ffly in the standards of
this nation a revulsion against subjecting guilty persons
to torture culminating in death. Preconstitutional Amer-
ican history reeked with cruel punishment to such an ex-
tent that, in 1791, the Eighth Amendment to the Consti-
tution of the United States expressly imposed upon federal
dgencies a mandate that “Excessive bail shall not be
required, nor excessive fines imposed, nor cruel and un-
usual punishments inflicted.” Louisiana and many other
states have adopted liké constitutional provisions, See
Section 12 of Article I 6f the Constitution of Louisiana
(1921).

The capital case before us presents an instance of the |

violation of constitutional due process that is more clear |
than would be presented by many lesser punishments pro-
hibited by the Eighth Amendment or its state counter-
parts. Taking human life by unnecessarily cruel means
shocks the most fundamental instinets of civilized man
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It should not be possible under the constitutional proce-
dure of a self-governing people. Abhorence of the cruelty
of ancient forms of capital punishment has increased
steadily until, today, some states have prohibited capital
punishment altogether. It is unthinkable that any state
legislature in modern times would enact a statute ex-
pressely authorizing capital punishment by repeated
applications of an electric current separated by intervals
of days or hours until finally death shall result. The
Legislature of Louisiana did not do so. The Supreme
Court of Louisiana did not say that it did. The Supreme
Court of Louisiana said merely that the pending petitions
for relief in this case presented an executive rather than a
judicial question and, by that mistake of law, it precluded
itself from discussing the constitutional issue before us.

[n determining whether the proposed procedure is un-
whether

constitutional, we must measure it against a lawful electro-
cution. The contrast is that between instantaneous death
and death by installments—caused by electric shocks ad-
ministered after one or more intervening periods of com-
plete consciousness of the vietim. Electrocution, when
instantaneous, can be inflicted by a state in conformity
with due process of law. In re Kemmler, 136 U. S. 436.
The Supreme Court of Louisiana has held that electrocu-
tion, in the manner prescribed in its statute, is more hu-
mane than hanging. State ex rel. Pierre v..Jones, 200 La.
807, 9 So. 2d 42, cert. denied, 317 U. S. 633. See also,
Malloy v. South Carolina, 237 U. S. 180.

The all-important consideration is that the execution
shall be so instantaneous and substantially painless that
the punishment shall be reduced; as nearly as possible, to
no more than that of death itself. Electrocution has been
approved only in a form that eliminates suffering.

The Louisiana statute makes this clear. It provides
that:

“Every sentence of death imposed in this State
shall be by electrocution; that is, ausing to pass
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through the body of the person convicted a current
of electricity of sufficient intensity to cause death. and'
the application and-continuance of such current
through the body of the person convieted until such
person is dead. . . .” La. Code of Criminal Proce-
dure (1928), Act No. 2, Art. 569, as amended by § 1,
Act No. 14, 1940.

It does not provide for electrocution by interrupted or
repeated applications of electric current at intervals of
several days or even minutes. It does not provide for the
application of electric current of an intensity less than that
sufficient to cause death. It prescribes expressly and
solely for the application of a current of sufficient intensity
to cause death and for the continuance of that application
until death results. Prescribing capital punishment, it
should be construed strictly. There can be no implied
provision for a second, third or multiple application of the
current. There is no statutory or judicial precedent,
upholding a delayed process of electrocution.

These considerations were emphasized in I'n re Kemmier,
supra, when an early New York statute authorizing elec-
trocution was attacked as violative of the due process

clause of the Fourteenth Amendment because prescribing

a cruel and unusual punishment. In upholding that stat-

ute, this Court stressed the fact that the electric current

was to cause instantaneous death. Like the Louisiana
statute before us, that statute called expressly for the con-
tinued application of a sufficient electric current to cause
death. Tt was the resulting “instantaneous” and “pain-
less” death that was referred to as “humane.”

After quoting the New York County and Supreme
Courts, this Court quoted the New York Court of Appeals,
at 119 N. Y. 579, as follows:

“‘We have examined this tes
little in it to warrant the be
of execution is eruel.
stitution, though it

timony ard can find but
lief that this new mode
within the meaning of the con-
is certainly unusual. On the

contrary, we agree with the court below that it re-
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moves every reaconable doubt that the application
of electricity to the vital parts of the human body,
under such conditions and in the maonner contems-
plated by the statute, must result in imstantaneous,
and consequently in painless, death.’” (Ttalics sup-
plied.) In re Kemmler, supra, at 443444,

Finally. speaking for itself, this Court said:
“Punishments are cruel when they involve torture or
a lingering death; but the punishment of death is not
cruel, within the meaning of that word as used in the
Constitution. It implies there something imhuman
and barbarous, something more than the mere ex-
tinguishment of life.” (Ttalics supplied.) Id. at
447.

If the state officials deliberately and intentionally had
placed the relator in the electric chair five times and, each
time, had applied electric current to his body in a manner
not sufficient, until the final time, to kill him. such a form
of torture would rival that of burning at the stake. Al
though the failure of the first attempt, in the present case,
was unintended, the reapplication of the electric current
will be intentional. How many deliberate and intentional

reapplications of electric current does it take to produce a
cruel, unusual and unconstitutional punishment? While
five applications would be more eruel and unusual than
one, the uniqueness of the present case demonstrates that,
today, two separated applications are sufficiently “cruel

and unusual” to be prohibited. If five attempts would be

“cruel and unusual”, it would be difficult to draw the line
between two, three, four and five. [t is not difficult, how-
ever, as we here contend, to draw the line between the one
continuous application prescribed by statute and any other
application of the current,

Lack of intent that the first application be less than fatal
is not material. The intent of the executioner cannot
lessen the torture or excuse the result. Tt was the statu-
tory duty of the state officials to make sure that there was
no failure. The procedure in this case contrasts with
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common knowledge of precautions generally taken else-
where to insure against failure of electrocutions. The
high standard of care generally taken evidences the sig-
nificance properly attached to the unconditional require-
ment of a single continued application of the current until
death results. In remanding this case, we are giving care-
ful recognition to the law of Louisiana. Neither the Leg-
islature nor the Supreme Court of Louisiana has expressed
approval of electrocution other than by one continuous
application of a lethal current.

Fxecutive clemency provides a common means of avoid-
ing unconstitutional or otherwise questionable executions.
Vhen, however, the unconstitutionality of proposed execu-
tive procedure is brought before this Court, as in this case,
we should apply the constitutional protection. In this
case, final recourse is had to the high trusteeship vested in
this Court by the people of the United States over the
constitutional process by which their own lives may be
taken.

In determining whether a case of cruel and unusual pun-
ishment constitutes a violation of due process of law, each
case must turn upon its particular facts. The record in this
case i1s not limited to an instance where a prisoner was
placed in the electric chair and released before being sub-
jected to the electric current. It presents more than a case
of mental anguish, however severe such a case might be.
The petition tq the Supreme Court of Louisiana expressly
states that a current of electricity was caused to pass
through the body of the relator. This allegation was de-

Vi

nied in the answer and no evidence was presented by either
side. The Supreme Court of Louisiana thereupon under-
took to decide the case on the pleadings. It said:

“Our conclusion is that the complaint made by the
relator is a matter over which the courts have no
authority. Inasmuch as the proceedings had in the
district court, up to and including the pronouncing
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of the sentence of death, were entirely regular, we
have no authority to set aside the sentence and release
the relator from the sheriff’s custody.” *

This statement assumed that the relief sought in the
Supreme Court of Louisiana was only a review of the
judicial proceedings in the lower state courts prior to the
passing of sentence upon the relator on September 14,
1945. On the contrary, the issue raised there and here
primarily concerns the action of state officials-on and after
May 3, 1946, in connection with their past and proposed
attempts to electrocute the relator. This issue properly
presents a federal constitutional question based on the
impending deprivation of the life of the relator by execu-
tive officials of the State of Louisiana in a manner alleged
to be a violation of the due process of law guaranteed by
the Fourteenth Amendment. The refusal of the writs
necessarily denied the constitutional protection prayed
for. TIn ruling against the relator on the pleadings, in the
absence of further evidence, the Supreme Court of Loui-
siana must be taken to have acted upon the allegations
of fact most favorable to the relator. The petition con-
tains the unequivocal allegation that the official electro-
cutioner “turned on the switch and a current of electricity
was caused to pass through the body of relator, all in the

1 That court, in discussing the pleadings, also said:

“In this latter answer or opposition it is admitted that the attempt
34

was made to electrocute Willie Francis on May 3, 1946, in obedi-
ence of the death warrant, but it is averred that through some
latent electrical defect in the apparatus, no electric current
reached the body of Willie Francis and for that reason the sen-
tence of death was not carried out. We have no other evidence,
of course, as to whether an electric current did reach the body of
Willie Francis. The important fact, however, is that a current
of sufficient intensity to cause death, as required by the statute
on the subject. and by the death warrant, did not pass through
the body of Willie Francis.”

This means that, as long as the relator did not die, the court appar-
ently resarded the carrying out of the death sentence as a purely
executive function not subject to judicial review. Aol ot F

"

2
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presence of official witnesses.” This allegation must be
read in the light of the Louisiana statute which author-
ized the electrocutioner to apply to the body of the relator
only such an electric current as was of “sufficient intensity
to cause death.” On that record, denial of relief means
that the proposed repeated, and at least second, applica-
tion to the relator of an electric current sufficient to cause
death is not, under present circumstances, a cruel and un-
usual punishment violative of due process of law. Tt
exceeds any punishment prescribed by law. There is no
precedent forit. .What then isit. if it be not cruel, unusual
and unlawful? /:ln spite of the constitutional issue thus
raised, the Supreme Court of Louisiana treated it as an
executive question not subject to juditial review. We

believe that if. the f

acts are as alleged by the relator the
proposed action is uneonstitutional. We believe also that
the Supreme Court of Louisiana should provide for the
determination of the true facts and then proceed in:a="
manner not inconsistent with this opinion, 7 Gos—et
That counsel for both sides recognize the materiality

of what occurred on May 3, 1946, is demonstrated by the
affidavits and the transeript of testimony which they took
from available public records and called to the attention
of this Court by publication of them in connection with
their respective briefs in this Court. Excerpts from those’s
public records, printed in the margin, indicate the conflict
of testimony which should be resolved.? O e
*The following excerpts are from copies of affidavits printed as
appendices to the brief on behalf of the petitioner. The official wit-
nesses named were persons charged by statute with the duty of making
a signed report or “proces verbal” recitine the manner and date of the
execution to be filed with the clerk of the court in which the sentence
was imposed. La. Code of Criminal Procedure (1928), Act No. 2. Art.
971. The statements refer to what happened after the relator had
been strapped into the electric chair and a hood placed before his eyes.
“Then the electrocutioner turned on the switch and when he did
Willie Francis’ lips puffed out and he groaned and jumped so that
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The remand of this cause to the Supreme Court of Loui-
siana in the manner indicated does not mean that the

the.chair came off the floor. Apparently the switch was turned on
twice and then the condemned man yelled: ‘Take it off. Let me
breath.’” Affidavit of official witness Harold Resweber, dated
May 23, 1946.

“I saw the electrocutioner turn on the switch and I saw his lips
puff out and swell, his body tensed and stretched. T heard the
one in charge yell to the man outside for more juice when he saw
that Willie Francis was not dying and the one on the outside
yelled back he was giving him all he had. Then Willie Francis
cried out ‘Take it off. Let me breath.”. Then they took the hood
from his eyes and unstrapped him.

“This boy really got a shock when they turned that machine on.”
Affidavit of official witness Ignace Doucet, dated May 30, 1946.
“After he was strapped to the chair the Sheriff of St. Martin
Parish asked him if he had anything to say about anything and he
said nothing. Then the hood was placed before his eyes. Then
the officials in charge of the electrocution were adjusting the
mechanisms and when the needle of the meter registered to a
certain point on the dial, the electrocutioner pulled down on the
switch and at the same time said: ‘Goodby Willie’. At that very
moment, Willie Francis’ lips puffed out and his body squirmed and
tensed and he jumped so that the chair rocked on the floor. Then
the condemned man said: “Take it off. Let me breath.” Then
the switch was turned off. Then some of the men left and a few
minutes after the Sheriff of St. Martin Parish, Mr. E. L. Res-
weber, came in and announced that the governor had eranted the
condemned man a reprieve.” Affidavit of official chaplain Rev-
erend Maurice L. Rousseve, dated May 25, 1946.

Attached to the brief on hehalf of the respondents there was sub-
mitted a copy of the transeript of testimony taken before the .T.ou-
isiana Pardon Board on May 31, 1946, in support of the relator’s
application for. executive clemency which was denied June 1, 1946.
This transcript ineludes testimony of those who were in charge of the
electrical equipment on May 3, to the effect that no electric current
reached the body of the relator and that his flesh did not show electrical
burns. It also included a statement by the sheriff of a neighboring
parish, who accompanied the relator from the chair, that the relator
told him on leaving the chair that the electric current had “tickled
him.”

These publie records were not in existence and therefore not before
the Supreme Court of Louisiana when it rendered its decision on
May 15, 1946.
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relator necessarily is entitled to a complete release. It
means merely that the courts of Louisiana must examine
the facts, both as to the actual nature of the punishment
already inflicted and that proposed to be inflicted and, if

the proposed punishment amounts to a violation of due
process of law under the Constitution of the United
States, then the State must find some means of disposing
of this case that will not violate that Constitution.

For the reasons stated, we are unable to concur in the
judgment of this Court which affirms the judgment
below.







SUPREME COURT OF THE UNITED STATES

No. 142.—OcroBER TERM, 1946.

State of Louisiana, ex rel. Willie

Francis, Petitioner, On Writ of Certiorari to
v. the Supreme Court
L. Resweber, Sheriff of the| of the State of Lou-
Parish of St. Martin, Louisi- | isiana.
ana, et al.
[December —, 1946.]

MR. Justice BurTonN, dissenting.

This case is unique. Having failed to find a precedent
for it, competent counsel suggest that, in comparable situ-
ations, executive clemency may have made judicial action
unnecessary. In this case, however, the relator is com-
pelled to seek relief here. The issue is that of a threatened
deprivation of his life in violation of his rights under the
Constitution of the United States. It calls for the most
secrupulous exercise of the trusteeship of this Court over
the legal process by which a human life may be taken.

This second attempt to electroc¢ute this man confronts
us with at least two serious charges of violations of the
Fourteenth Amendment to the Constitution of the United
tates. First. As compared with others who have suffered
immediate death under the same law by the expressly
prescribed continued application of electric current, this
man is to suffer a delayed death caused by at least two
noncontinuous and long separated applications of the cur-
rent for which there is no express statutory provision.
His punishment thus becomes both a different and a cruel
punishment. If he suffers such a death, it is charged
that, thereby, the State will deny him the equal protection
of the laws guaranteed to him by the Constitution.
Second. In contrast to the instantaneous electrocution
prescribed by the Louisiana statute, this man is to suffer
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a unique and severe form of electrocution amounting to
a cruel and unusual punishment. If he suffers such a
death, it is charged that, thereby, the State will take his
life without due process of law and in violation of the Con-
stitution of the United States.”

This man has been convicted of murder and sentenced
by a Louisiana County court “to suffer death in the
manner provided by law.” That manner is presecribed as
follows:

“Tvery sentence of death imposed in this State
shall be by electrocution; that is, causing to pass
through the body of the person convicted a current
of electricity of sufficient intensity to cause death,
and the application and continuance of such current
through the body of the person convicted until such
person is dead. Kvery sentence of death imposed in
this State shall be executed at the Parish Prison of
the Parish in which the crime was committed for
which said person was convicted, or in the Parish to
which venue has been changed, or when electricity
is not available in the parish prison where an execu-
tion is to be performed, the Sheriff, with the consent
of the Governor, may change the place of said execu-
tion to an adjacent parish, and shall be inflicted
within the walls of the Parish jail in a room entirely
cut off from view of all except those permitted by law
to be in said room. (Ttalics supplied.) La. Code ot

Criminal Procedure (1928), Act No. 2, Art. 569, as
amended by § 1, Act No. 14, 1940.

*That these violations of the Constitution of the United States
were presented to and passed upon by the Supreme Court of Loui-
siana appears from the following statement in the per curiam decision
of that court included in the record before us:

“In his petitions to this court, the relator sets forth all of the
facts which we have recited, and contends, as he contended in
his petitions to the district court, that a refusal to grant him a
writ of habeas corpus and to order his execution stayed would
be a denial of due process of law and of the equal protection
of laws, as guaranteed by the 14th Amendment of the Constitu-
tion of the United States and by Section 2 of Article I of the
Constitution of this State.”
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It is common knowledge locally, and it was stated by
counsel here, that, in this case, there was not available at
the parish prison electric current t of a voltage sufficient
to insure electrocution. Accordingly, the State trans-
ported to a place outside of that prison equipment
intended to step up the available voltage to the required
intensity. On May 3, 1946, the current was turned on
with the purpose of applying it to the relator who was
strapped to an electric chair in the prison. The failure
of this attempt is described in the state’s brief as follows:
“Through a latent elec 11( al defect, the attempt to
electrocute Francis fail \ll \mt(\ contending no
current whatsoever reached l‘!( neis’ body, the relator
contending a current of electricity did pass through
his body: but in any event, W illiec Francis was not
put to death. On the same day, Governor Davis
oranted a reprieve until May 9. 1946, and stayed the
execution of his death warrant.’

I

The laneuage of the Louisiana statute is important. It
does not provide for electrocution by interrupted and
repeated applications of current sever: 1 days or even sev-
eral minutes apart. It wvsv“”;(n: the obviously more
humane procedure of a single applice tion of a current of
sufficient intensity to cause death :'ln) it calls for the
continuance of such current until death results.

Starting with this statutory ]\1'()\"15:'1(»11 calling for death
by a continuous application of t he current, it is our duty
to consider the relation of this case to the Fourtee nth
Amendment. That Amendment provides that no state
shall “deny to any person within its jurisdiction the equal
protection of the laws.” The act of the Governor, on
May 3, in staying execution of Francis’ original death

warrant for six days after the first attempt to carry it

out. was a recognition of the need for the lapse of at least

that time within which all concerned might recover from
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the unusual experience of May 3. To have ordered the
reapplication of the current on that day, or even on the
next day, would have increased the cruelty of the pro-
cedure. The cruelty of such an order, however, differs
only in degree from the cruelty that will accompany the
now proposed reapplication of the current at a later date.

[f an inadequate electric current be applied to a person
five time on five different days, or five timesat intervals
of a few hours on the same day, that experience, although
culminating in death, obviously is different from, and
more painful to endure than a single application causing
instantaneous death. - This difference between a punish-
ment including two or more noncontinuous electric shocks
of varying intensity finally culminating in death, and a
punishment consisting substantially of no more than death
itself, is a major difference. There can be no question
which punishment a prisoner would select if allowed to
choose between them.

This Court appropriately has said:

“The Fourteenth Amendment, in declaring that no
State ‘shall deprive any person of life, liberty, or
property without due process of law, nor deny to any
person within its jurisdiction the equal protection of
the laws,” undoubtedly intended . . . that in the ad-
ministration of criminal justice no different or higher
punishment should be imposed upon one than such
as 1s prescribed to all for like offenses.” (Italics sup-
plied.) Barbier v.Connolly, 113 U. S. 27, 31.
See also, Yick Wo v. Hopkins, 118 U. S. 356; Smath v.
Texas, 311 U. S. 128. I believe, therefore, that the execu-
tion of this man by one or more reapplications of the elec-
tric current will deny té him the equal protection of the
laws guaranteed by the Fourteenth Amendment.

I1

The Fourteenth Amendment provides also “nor shall

any State deprive any person of life, liberty, or property,
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without due process of law ; That such due process
of law prohibits eruel and unusual punishments is demon-
strated by the Eighth Amendment which provides, as to
federal agencies, that “Excessive bail shall not be required,
nor excessive fines imposed, nor eruel and unusual punish-
ments inflicted.” The Constitution of Louisiana (1921)
in Article T. § 12, contains precisely the same wording
applicable to Louisiana agencies. Many of the state
constitutions contain similar prohibitions.

Torture culminating in death was an abuse of sovereign
power keenly resented at the time of the adoption of the
Figchth Amendment in 1791. By the time of the adop-
tion of the Fourtenth Amendment in 1868, the prohibition
of it was embedded still more deeply in the law of the
land and thereby absorbed into the meaning of constitu-
tional due process. It comes well within the following
test of the prohibited processes of law deseribed in Twin-
g v. New Jersey, 211 U. S. 78, 106107 :

“Is 1t a fundamental principle of liberty and justice
which inheres in the very idea of free government
and i1s the malienable right of a ecitizen of such a
government? If it 15 and if it is of a nature that
pertains to process of law, this court has declared it
to be essential to due vrocess of law. . . . We have
to consider whether the right is so fundamental in
due process that a refusal of the right is a denial of
due process. One aid to the solution of the question
is to inquire how the right was rated during the time
when the meaning of due process was in a formative
state and before it was incorporated in American
constitutional law.”
The taking of human life by force of law touches the most
fundamental of all rights—the right to live. Here, of all
places. a citizen is entitled to “due process.” In extremis,
he depends upon the courts for enforcement of whatever
constitutional rights he has to prevent the taking of his

life by the tragically unlawful process of a cruel and

unusual punishment.
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If the state officials deliberately and intent tionally had
placed this man in the electric chair five times and. each
time, had applied electric current t » his body in a quantity
or voltage not sufficient, until the final time. to kill ]nm.
torture would rival that of burning at the
stake. Although the failure of the first attempt, in this

case, was unintended, the proposed reapplication of the

such a form of

electric current will be intentional. How many more than
one deliberate and intentional application of current does
it take to produce a cruel and unusual punishment?
While five such applications would be more eruel and
unusual than one, the uniqueness of the present case is
enough to demonstrate that today a second attempt is
sufficiently cruel and unusual to be so recoonized and to
come \\'if“ili the prohibition of our ( onstitution.

The lack of intent to produce the first :(1]7"1(‘ 1Isnot mate-
rial to Ilw present issue. It neither lessens the proposed
torture nor justifies the original failure. The equipment
failed when it was the duty of the State to be sure that the
equipment did not fail. The demonstrated imadequacy
of that equinment contrasts with the precautions generally
taken clsewhere to insure against failures of executions by
electricity. The care thus gene rally taken evidences the
significance that is attached to the unconditi ional specifi-
cation calling for a continued application of the current

death results.

Executive clemency is a common means of preventing
an unconstitutional execution. When, however. the un-
constitutionality of an execution ])1'()1“/(‘}']}' becomes an

issue in this Court, as in this case, we should grant the
required relief.

“Difficulty would att tend the effort to define with
exactness the ‘Ir constitutional [‘rm';.\‘i(m
which provides that and unusual punishments
shall not be inflict .T: b it is safe to affirm that pun-
ishments of torture, such as those mentioned by the
commentator [Archbold’s Criminal Practice and
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Pleading (8th Ed.), 584] referred to and s11 others
in the same line of unnecessary cruelty, are forhidden
by that amendment ta the Constitution.” Wilkerson
v. Utah,99 U. S. 130, 135-136.

Some of the considerations presented here were recoo-
nized in the case of I'n re Kemmler, 136 U. S. 436. when
a comparativelv early New York statute authorizine capi-
tal nunishment by electrocution was attacked as violative
of the due process clause of the Fourteenth Amendment
becanse nreseribing a eruel and unusual punishment. Tn
uvholding that statute, the several state courts and this
Court emnhasized the requirement that the electric cur-
rent was to be apnlied in such a manner as to cause instan-
taneous death. Tach court treated that recuirement as
essential to the ahsence of ecruelty. That statute. like the
Louisiana one before 115, called expressly for the continued
application of a sufficient amount of electric current to
cause death. Tt was the resulting strietly “instantancous”
and “painless” death that was referred to as “humane.”

After cuoting the New York Countv and Supreme
Courts. this Court ounted the New York Court of Appeals,
at 119 N. Y. 569, as follows:

SRS heove examined thi« testimony and ean find ]\Hf
little in it to warrant +he helief that this new mode of
execution is cruel. within the meanine of the consti-
tution, though it is eortainly vnuenal.  On the con-
trary, we agree with the court helow +hat 1t removes
every reasonable doubt that the apnlication of elee-
tricitv to the vital narts of the humsan bodv. under
such comditions and 1 the manmer contemnlated ])]/

the ctatute, must result in f'/,\'///;//f/w/u'.\g and conee-

ouentl im nainless, death.” (Italics supplied.)

Id. at 443-444.

Finally, speaking for itself, this Court said:

“Paunishments are cruel mwhen they mvolve torture or
a /"'/,’/’7"' g death : but the /;J/H/'A‘]‘////)// of death 1s

not cruel, within the meaning of that word as used in
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the Constitution. It implies there something inhu-
man and barbarous, something more than the mere
extinguishment of life.

“Undoubtedly the amendment [Fourteenth] forbids
anv arbitrary denrivation of life, liberty, or proverty,
and secures equal 1\1‘01!\("1{»]\_ to all under like eircum-
stances in the enjoyment of their rights; and. in the
administration of criminal justice, requires that no
different or higher punishment shall be imvosed upon
one than is immosed upon all for Like offences.”
(Ttalics supplied.) Id.at 447, 448-449.

[ believe, therefore, that the execution of this man by
one or more reapplications of the electric current will
amount to the infliction upon him of a cruel and unusual
punishment which will deprive him of his life without due
process of law, and that such a punishment should be held
invalid as in violation of the Constitution of the United
States.

11T

The remand of this cause to the Supreme Court of
Louisiana, for further proceedings in accordance with an
opinion of this Court that the execution of the relator by

the reapplication of electric current to him under the pres-
I}

ent circumstances would be in violation of his constitu-
tional rights. would not mean that he was entitled to a
complete release. It would mean merely that the State
of Louisiana must find a means of disposing of his case
that will be in conformity with®the Constitution of the
United States.

For the reasons stated, I am unable to concur in the
judgment of this Court which affirms the judgment
below.
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MR. Justice RurnepcE, dissenting,

No one would hold. T thi k. that Touisiana would be
free deliberately to place a convieted man in the electric

chair. turn on the current. eut it off hefore death remove

him and later reelectrocute him. That would be sheer
torture. Due process outlaws this barbarism in our

S(Jvrl‘w‘_ \“1”‘-11:1-!‘ as (':w“\'-vnp\in:r the most (\]n!‘z](\\‘fgn]v\r

standards of decenev in dealine with nersons (nl]:\_)'!):/\(l_ with

crime. Malinski v. New York, 324 U. S

. 401, or as inecorno-
rating the commands against eruel and unusual punish-

ments and punishine a man twice for the same offense.

See Inre Kemmler, 136 U. S.436. Here this trinity comes

to the same thing.

[ do not think the element of torture is removed because |
the state acts carelessly rather than deliberatelv. This is
the crucial cuestion. The majority say the failure was

due to accident.* T find no basis for this view in the rec-

ocenrred 1m this ease as equivalent
ures a new trial Palko v. Con-

The analogy is one I neither accept nor

[which is]
“within the
use of the Fourteenth Amendment.
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ord, execept that the failure was not intended or foreseen.
Even so, it was not shown to be due to causes over which
the state had no control. Tts duty is to see that such fail-
ures do not oceur. It has no right to take chances with
faulty or antique equipment, low eurrent or any other risk
likely to produce such horror. Torture, for the vietim.
is not a matter of the executioner’s state of mind. It may
1 ’

by carelessness & ungling or taking

be inflicted as much

a chance as by design. The facts of this electrocution are
: :

ny other,” if onl

+1

by the absence of any showing that the failure was due to

factors beyond the state’s control. That showing at the
least should be compelled in such a case as this, before a
second or perchance a third electrocution is attempted.

[ do not think the states are free to take chances in any
way with such a consequence as took place here. T am
unwilling to indulge the presumption on this record that

hread

it did not doso. Men’s lives should not hang upon a t

so slender. T know of no way to force. the states to forego

such risks and the horrs both of cruel and of multiple
yunishments they entail, other than by applyine strictly
. v o > )

er to the petition for habeas corpus

that there was a “latent electrical defect.” In its brief submitted to
this Court it also h: a record of the testimony given at a
hearing before the Louisiana Pardon Board on May 31, 1946. Tt ap-
pears from the uncontradic estimony that a pertable electric chair
was used. . The electric chair installed in the St. Martin Parish
Prison by a prison inmate, an assistant to the electrician at the peni-
tentiary where the chair is normally kept and from where it was
brought for the purpose of this execution. It was installed about
a. m. on the day of the execution. The wires ran from a truck

e the prison through a window to the switchhoard connected
After the chair was installed it was tested.

was made j‘I"M' to the actual electrocution, which

occurred between 12:00 noon and 1:00 piEm as also testi-
mony that the cause of the partial or total failure of the electricity

was tha wire had come loose. The wire was apparc ntly one

between the truck and the swit
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lir. Justice RUTLEDGE, dissenting.

No one would hold, I think, that Louisians would be free deliber-
ately to place a 'coﬁvietod man in the eleetric chair, turn on the ecurrent,
cut if off before death, remove him and later reeleetrocute him. That would
be sheer torture. Due process outlaws this barbarism in our scheme, whether
as eontraimi_ﬁg- the most elementary standard\s of decency in dealing with
persons charged with erime, Malinski v, New York, 324 U. 8, 401, or as
inoorporuting'fkhé commands against cruel and unususl punishments and buniah-—
ing 2 man twice for the samé offense. Here this trinity comes to the same thing.

I do not think the element of torture is removed because the state
acts carelessly rather than deliberately, This is the eruecial guestion.

The majority say the failure was due to aceident.l I find no basis for this
vhiow Lt oo ek, hedrt it The et Siies Sl i Db oA
Even so, it was not shown to be due to causes over which yhe state had no
control. Its duty is to see that such failures do not occur. It 'has no
right to teke chances with faulty or antique equipment, low current or any
. other risk likely to produce such horror. Torbure‘, for the vietim, is not a
mattei- of the executioner's state of'mind. 'It.ma‘y be inflicted as much by
carelessness and bungling or taking e chance as by design. The faets of

oy 2
this electrocution are more consistent with such a ceuse than any other,

1. The GCourt al

happens when o

_regards what occurred in this case as equivalent to what
securfsy a new trisl. The anslogy is one I aceept nor

understand.

2., The state stated in its answer to the petition for hsbeas corpus that
there was a "latent electrical defeet.” In its brief submitted to this Court

1t also has attached a record of the testimony given at a hearing before
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it o,n].y by the absence of any showing that the failure was due to factors
beyond the state's power to conmtrol., That showing at the l;aast should be
compelled in such & case as this, before & second or perchsnce a third
electrocution is attempted.

|

I do not think the states are free to take chances in any way

with such a consequence as took place here. I am unwilling to indulge the

presumption oﬁ this record that it did not do so. HMen's lives should not'
hang upon & thread so slender. I know qf r’x‘o way to force the states to
forego »such riakg, and the horrors both of cruel and of multiple punish-
ments they entail, other than by applying strietly the constitutional
prohibitions against them. Willié I“rax_lcis eannot be ol_eet;oewked again
without undergoing a second time the death pangs he already has suffered
and which now I think the state has no right to reinflict. Needless to
add, I am in substantial agreement ﬂm the views expréssed by my brothers

.Murphy and Burton.

(2 cont.) the Louigiana Pardon Board on May 31, 1946, It appears .ﬁ.‘om :
the uncontradicted testimony that a portable eleetric chair was used.

The electrie chair was installed in the St. Martin Parish Prison by a prison

inmate, an assistant to the electrician at the penitentiary where the chair
is normally kept and from where it was brought for the purpose of this
execution, It wasg installed about 8:30 s.m. on the day of the execution.
The wires ran from & truck outside the prison through a window to the
switehboard conneeted with the electric chair, After the chair was
installed it was tested. No further test was made prior to the actusl
electrocution, which occurred between 12:00 noon and 1:00 p.m. There was

 also testimony that the cause of the partiasl or total failure of the

electricity was that a wire had come loose. The wire was apparently ome
between the truck and the switchboard.
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