IN THE UNITED STATES DISTRICT COURT FOR
THE EASTERN DISTRICT OF KENTUCKY
AT PIKEVILLE

| NATIONAL MINES CORPORATION,

PlfaiinEr £

UNITED MINE WORKERS OF

AMERICA, JIMMY SPEARS,

ELBERT HOWELL, CHARLES

THORNSBURY, DAVID HAYS

and RICKY CONLEY, MEMORANDUM IN SUPPORT OF
PLAINTIFF'S MOTION FOR
PROTECTIVE ORDER AND RESPONSE

Defendants TO DEFENDANTS' MOTION FOR

SUMMARY JUDGMENT

| MAY IT PLEASE THE COURT:

FACTUAL BACKGROUND

On or about August 9, 1984, the plaintiff, National
Mines Corporation, filed unfair labor charges with the NLRB,
Region 9 alleging the defendants herein committed violations of
the National Labor Relations Act, Section 8(b) (4) (i) and (ii) (B)
which are the "secondary boycott" provisions of the Act. After

an extensive investigation, the NLRB on August 30, 1984 issued




its Complaint against some of the defendants herein. A copy of
the Complaint and Notice of Hearing are attached hereto and made
a part hereof marked Exhibit 1.

A hearing on the Complaint issued by the NLRB has been
assigned for December 18, 1984 at 10:00 A.M. in the Federal
Building at Pikeville, Kentucky. In the secondary boycott NLRB
proceeding, District 30 of the UMWA and Locals 1741 and 1645 of
the UMWA filed Answers to the Complaint and did not affirmatively
plead that National Mines was a joint employer or ally employer
and therefore not a "secondary or neutral employer". A copy of
the above described Answers are attached hereto and made a part
hereof, marked Exhibits 2 and 3 respectively. Local Numbers 1645
and 1741 of the UMWA filed with the NLRB a "Motion to Continue
or, Alternatively, Consolidate" in which they asserted that a
continuance of the first scheduled hearing was warranted as a

result of National Mines Corporation allegedly being a "primary

employer" or in the alternative an ally of the "primary employer"

(the various contract miners). A copy of the above described
Motion of the two Local Unions is attached hereto and made a part
hereof, marked Exhibit 4.

The UMWA and National Mines are presently involved in
contract negotiations and have been since the expiration of the

1981 Wage Agreement on September 30, 1984. The independent




contract operators both in Kentucky and West Virginia have been
conducting separate negotiations with the UMWA.

In November of 1984, the UMWA demanded that National
Mines enter the negotiations with three of its more than thirty
independent contract operators and asserted that National Mines
and the three independent contractors were in fact "joint employ-
ers". National Mines promptly refused to negotiate a contract

jointly with the respective independent contract operators.

Shortly after National's refusal to negotiate a new contract

jointly with three of its contractors, the UMWA filed unfair

labor charges against National alleging National was a "joint
emplover". The UMWA further alleged that National "has refused
to recognize its obligations under the 1981 Wage Agreement".
Copies of the three charges are attached hereto and collectively

marked as Exhibits 5 (a), (b) and (c).

THE NLRB HAS EXCLUSIVE JURISDICTION TO
DETERMINE WHETHER THE DEFENDANTS' ACTIVITIES
REPRESENT A VIOLATION OF SECTION 8 (b) (4)

OF THE ACT.

As stated in the defendants' Memorandum in Support of
their Motion to Compel Discovery, it is certainly true that
Section 303 of the Act (29 U.S.C. Section 187) permits anyone

injured by a violation of Section 8(b) (4) of the Act to recover




damages in a Federal Court action. "It is further true that the
remedies to which an injured party may be entitled are different
in a Section 303 action and in an 8(b) (4) charge filed with the
NLRB. Section 303 of the Act permits the plaintiff to recover
damages in Federal District Court. In the NLRB proceeding, an
: Administrative Law Judge, upon finding a violation issued an
Order to the Labor Organization directing those activities not be
conducted in the future.

There is no requirement of a prior resort to the NLRB
by filing an 8(b) (4) charge before an injured party files a

Section 303 action in Federal Court. (See Plummers and Fitters

Local 761 v. Baranov, 418 F2d 1051 (Ninth Circuit, 1969) In the

present case, the plaintiff chose to file both an unfair labor
charge with the NLRB regarding the secondary boycott and to also

filelan action for damages in this Court under Section 303 of ithe

Act. In the action herein, the defendants have moved for Summary

Judgment as a result of the assertion that the plaintiff was not
a neutral employer but was a joint employer, ally or primary
employer. In the event that it is determined plaintiff is either
a joint employer, primary employer or an ally employer, then the
plaintiff's claim for damages under Section 303 should probably
be dismissed.

It is the contention of the plaintiff, National Mines
that the determination of whether the plaintiff is a joint
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employer, a primary employer or an ally of the primary employers,
is to be made by the NLRB since an 8(b) (4) charge has been filed
and a Complaint has been issued by the NLRB regarding that
charge. To rule otherwise would place this Court and the NLRB at
possible odds regarding this aspect of the case. The NLRB could
determine after a hearing on its Complaint that the plaintiff was
in fact a neutral employer and entitled to relief under Section
8 (b) (4) of the Act. If this Court makes the decision of whether
or not the plaintiff is a neutral employer, then the issue will
be decided by two forums with possible or conflicting results.
It is for this reason that the Congress made the determination
that the NLRB would determine whether a given activity is in fact
a violation of Section 8(b) (4) of the Act. The purpose of this
rule of law is the need to obtain a uniform application of the
law and to preclude diverse decisions regarding the same offend-
ing activity.

The above principle has been recited in numerous cases,

the most prominent of which is San Diego Building Trades Council,

Et Al v. Garmon, 359 US 236 (1959) in which the Court stated as

follows:

When an activity is arguably subject to
Section 7 or Section 8 of the Act, the
states as well as the Federal Courts
must defer to the exclusive confidence
of the National Labor Relations Board
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if the danger of state interference with
National policy is to be averted. Id.,
p. 245 (underlining added)

The Court further stated as follows:

The nature of the judicial process

precludes an ad hoc inquiry into

the special problems of labor-manage-

ment relations involved in a particu-

lar set of occurrences in order to

ascertain the precise nature and degree

of federal-state conflict there involved,

and more particularly what exact mischief
such a conflict would cause. Nor is it

our business to attempt this. Such
determinations inevitably depend upon
judgments on the impact of these particular
conflicts on the entire scheme of federal
labor policy and administration. Our task

is confined to dealing with classes of
situations. To the National Labor Relations
Board and to Congress must be left those
precise and closely limited demarcations that
can be adequately fashioned only by legislation
and administration.

Congress did not merely lay down a substantive
rule of law to be enforced by any tribunal
competent to apply law generally to the parties.
It went on to confide primary interpretations
and application of its rules to a specific and
speciallyv constituted tribunal and prescribed

a particular procedure for investigation,
complaint and notice, and hearing and decision,
including judicial relief pending a final
administrative order. Congress evidently
considered that centralized administration of
specifically designed procedures was necessary
to obtain uniform application of its substantive
rules and to avoid these diversities and conflicts
likely to result from a varietv of local procedures
and attitudes towards labor controversies. . . A
multiplicity of tribunals and a diversity of

{
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procedures are guite as apt to produce
incompatible or conflicting adjudications as are
different rules of substantive law. . ." 1Id., p.
242 and 243 (underlining added)

It is clear to the plaintiff that once the plaintiff
filed an 8(b) (4) charge and a complaint issued thereon, it for
the NLRB to determine whether or not the plaintiff is in fact a
neutral employer as opposed to a joint employer, primary employer
or Ally employer with the primary employer. It is such a finding
which will result from the hearing before an Administrative Law
Judge which is presently scheduled for Pikeville, Kentucky on
December 18, 1984.

The principle that the NLRB and not the Federal Courts

have jurisdiction to determine whether or not an activity vio-

lates Section 8 of the Act has also been followed in Kaiser Steel

Corporation v. Mullins, 455 US 72. Attention should also be

given to the case of Amalgamated Association of Street, Electric

Railway and Motor Coach Employees of America vs. Lockridge, 403,

US 274 (1971) in which the Court in regard to this issue found as

follows:

The course of events that

eventuated in the enactment of a compre-
hensive national labor law, entrusted

for its administration and development to
a centralized, expert agency, as well as
the very fact of that enactment itself,




reveals that a primary factor in this
development was the perceived incapacity

of common-law courts and states legislatures,
acting alone, to provide an informed and
coherent basis for stabilizing labor relations
conflict and for equitably and delicately
structuring the balance of power among
competing forces so as to further the common
good. The principle of pre-emption that
informs our general national labor law was
born of this Court's efforts, without the aid
of explicit congressional guidance, to delimit
state and federal judicial authority over labor
disputes in order to preclude, so far as
reasonably possible, conflict between the
exertion of judicial and administrative power
in the attainment of the multifaceted policies
underlving the federal scheme. Id., p. 286
(underlining added)

THE DEFENDANTS ARE ATTEMPTING TO USE THE
DISCOVERY PROCESS IN THIS ACTION TO DIS-
INFORMATION WHICH IS RELEVANT SOLELY IN
THE NLRB PROCEEDING AND NOT RELEVANT IN
THIS PROCEEDING.

The admitted purpose of the discovery sought by the
defendants is to establish National as something other than a

"neutral" or "secondary employer". As heretofore stated, the

Congress and the Courts in such cases have held consistently that

the NLRB has exclusive jurisdiction to make such findings regard-
ing Section 8 cases.

It is also very significant to note that once the NLRB
makes a determination that an 8(b) (4) violation occurred such a

determination is res judicata and the party committing the




| violation is collaterally estopped from contending otherwise.

(See Consolidated Express, Inc. v. New York Shipping Association,

602 F2d 494 (Third Circuit, 1979) and Paramount Transport Systems

v. Teamsters Local 150, 529 F2d 1284 (Ninth Circuit, 1976),

Texaco, Inc. v. Plasterers Local 685, 472 F2d 594 (Fifth Circuit,

1973)) Likewise, the Board's dismissal of an unfair labor prac-
tice complaint will bar a subsequent Section 303 suit based upon
the same principles of res judicata and collateral estoppel.

(See International Wire v. Electrical Workers Local 38, 475 F2d

76 (Gibxan Cilbeeshte, 1973}

It is obvious that the sole purpose of the plaintiff in
taking the discovery concerning the alleged joint employer status
of National Mines is to use the evidence in the NLRB proceeding.
Once the NLRB has made a decision concerning that status, that
decision will represent res judicata and be binding in this

action.

CONCLUSION

For the above stated reasons, the plaintiff respect-
fully requests this Court to sustain its Motion for a Protective
Order and also to overrule the defendant's Motion for Summary

Judgment or dismissal. In the event the Court does determine




that this Court has the jurisdiction to establish whether or not
the plaintiff was a joint employer or something other than a
neutral employer, the plaintiff respectfully requests that the

discovery requested by the defendants be postponed until after

the NLRB hearing on December 18, 1984 or in the alternative until

such time as the counsel for the plaintiff has a time available

to be present at such discovery depositions.

Respectfully submitted,

Charles J. Baird

Badird andi Baskind i PUSTE T
POLSBoXa 35

Pikeville, KY 41501
Attorney for Plaintiff

This is to certify that a true copy of the
foregoing Memorandum was on the 6th day of
December, 1984 hand delivered to Mr. James
B. Hampton and Mr. Michael Passino at Pike-
ville, Kentucky.
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UNITED STATES OF AMERICA CXhibiT /[
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 9

In the Matter of

LOCAL UNION NO. 1645,
UNITED MINE WORKERS OF AMERICA

and Case No. 9-CC-1229-2

LOCAL UNION NO. 1741,
UNITED MINE WORKERS OF AMERICA

and Case No. 9-CC-1229-3

UNITED MINE WORKERS OF AMERICA,
DISTRICT 30

and Case No. 9-CC-1229-4

NATIONAL MINES CORPORATION
COMPLAINT
AND
NOTICE OF HEARING
It having been charged by National Mines Corporation, herein called National,
that Local Union No. 1645, United Mine Workers of America; Local Union No. 1741,

United Mine Wor America; and United Mine Workers of America, District 30,

herein called Respondent Local 1645; Respondent Local 1741 and Respondent District 30,

respectively, and collectively called Respondents, have engaged in, and are engaging
in, unfair labor practices affecting commerce as set forth and defined in the
National Labor Relations Act, as amended, 29 U.S.C. Sec. 151, et seq., herein

called the Act, the Acting General Counsel of the Natiomal Labor Relations Board,

on behalf of the National Labor Relations Board, herein called the Board, by the
undersigned, pursuant to Section 10(b) of the Act and Section 102.15 of the Board's
Rules and Regulations, Series 8, as amended, hereby issues this Complaint and

Notice of Hearing and alleges as follows:




y
1

1. (a) The charges in Case No. 9-CC-1229-2,-3 were filed by National on

August 6, 1984, and copies thereof were served by certified mail on Respondent

Local 1645 and Respondent Local 1741 on the same date.

(b) The charge in Case No. 9-CC-1229-4 was filed by National on August 8,
1984, and copies thereof were served by certified mail on Respondent District 30 om
the same date.

2. (a) At all times material herein, National, a Delaware corporation with
an office and place of business in Wayland, Kentucky, herein called National's
facility, has been engaged in the mining, processing, purchase, sale and distribution
of coal.

(b) During the past 12 months, a representative period, National, in the
course and conduct of its business operations described above in paragraph 2@
purchased and received at its Wayland, Kentucky facility products, goods and
materials valued in excess of $50,000 directly from points outside the State of
Kentucky.

(c) National is now, and has been at all times material herein, an

engaged in commerce within the meaning of Section 262)% ((6) and (7)) ofsthe

(d) At all times material herein, Melanie Coal Company, Inc., Brush Creek
Coal Company (L & T), Wicker Bros. Coal Co., Inc., Raven Mining Company, Inc.,
Charles, Brush Creek Coal Company, Brush Creek No. 2, P & G Coal Co. of Prestonsburg
Incorporated, W & C Coal Company, Inc., W & B Coal Co., Inc., G.S. & M. Coal Company,
Inc., M. G. & E. Coal Company, Inc., L.E.A.P. Coal Company (One-A Mine), L.E.A.P.

Coal Co., Inc., (Two-B Minme), L.E.A.P. Coal Company, Inc. (Three Oaks Mining) and

have been em YELS enga i in and affecting commerce




3. (a) Respondent Local 1645 is now, and has been at all times ma terial
herein, a labor organization within the meaning of Section 2(5) of the Act.

(b) Respondent Local 1471 is now, and has been at all times material
herein, a labor organization within the meaning of Section 2(5) of the Act.

(c) Respondent District 30 is now, and has been at all times material
herein, a labor organization within the meaning of Section 2(5) of the Act.

4. At all times material herein, the following-named persons have occupied
the position set forth opposite their respective names, and are now, and have been
at all times material herein, agents of Respondents within the meaning of Section 2((153))
of the Act:

John M. Owens President, Respondent Local 1645
Bobby Ray Hicks President, Respondent Local 1741
Ernlie Justice President, Respondent District 30
Cornelius Owens Vice-President, Respondent District 30
Frank Scott Respondent District 30, Field Representative
Irvin Gibson Vice President, Respondent Local 1645
5. .(a) .On or about July 28,.1984, Respondents, acting through Frank Scott,

at W & B Coal Co., Inc., threatemed to shut down National's tipple if any Natiomal

contractor failed to sign the Natiomal Bituminous Coal Wage Agreement of 1981.

(b) On or about July 30, 1984, Respondents, acting through Bobby Ray Hicks,

Cornelius Owens and Ernie Justice, at G. S. & M. Coal Company, Inc., made unspecified
threats of reprisals on neutral employers if the owner of M. G. & E. Coal Company,
Inc. failed to sign the Natiomal Bituminous Coal Wage Agreement of 1981.
6tc Since on or about May 1, 1984, Respondents have been engaged in
B Mine), M.
Inc., Brush Creek Coal Company (L & T), Charles, Brush Creek Coal Company, Brush

Creek No. 2 and Wicker Bros. Coal Co., Inc. and on or about J

as the collective-bargaining representative of their employees.




Y ' (b) At no time material herein have Respondents had a labor dispute with

National, Melanie Coal Company, Inc., Raven Mining Company Inc., P & G Coal Co. of

Prestonsburg Incorporated, W & C Coal Company, Inc., W & B Coal Co., Inc., G. S. & M
Coal Company, Inc., L.E.A.P. Coal Company (One-A Mine), L.E.A.P. Coal Company,
Inc. (Three Oaks Mining) and Three C Coal Company, Inc.

7. Commencing on or about August 1, 1984 and continuing through August 9,
1984, Respondents, in furtherance and support of their demands as described above
paragraph 6(a), engaged in a strike against Nationmal, Melanie Coal Company, Inc.,
Raven Mining Company, Inc., P & G Coal Co. of Prestonsburg, Incorporated, W & C
Coal Company, Inc., W & B Coal Co., Inc., G. S. & M. Coal Company, Inc., L.E.A.P.
Coal Company, Inc. (Three Oaks Mining), L.E.A.P. Coal Company (One-A Mine) and
Three C Coal Company, Inc. and picketed at said employers' facilities.

8. By the acts and conduct described above in paragraph 7, Respondents have
engaged in, and have induced and. encouraged individuals employed by National,
Melanie Coal Company, Inc., Raven Mining Company, Inc., G Coal Co. of Prestonsburg,
Incorporated, W & C Coal Company, Inc., W & B Coal Co., S. & M. Coal Company,
Inc., L.E.A.P. Coal Company (One-A Mine), L.E.A.P. Coal np Inc. (Three Oaks
Mining) and Three C Coal Company, Inc. and other industries affecting commerce, to
engage in a strike or refusal in the course of their employment to use, manufacture,
transport or otherwise handle or work on any goods, articles, materials or commodities
or to perform services and have threatened, coerced and restrained National, Melanie

Mining Co ey ., B & G Coal Co. of Prestonsburg,

Incorporated, W & C Coal Company, Inc., W & B Coal Co., Imc., G. & M. Coal

Company, Inc., L.E.A Coal Company (One-A Mine), L.E.A




9. An object of the acts and conduct of Respondents described above in para-

graphs 7 and 8 is, and has been, to force or require National and other contractors
named in paragraphs 7 and 8 to cease using, handling, transporting or otherwise
dealing in the products of, and to cease doing business with L.E.A.,P. Coal

Co., Inc. (Two-B Mine), Brush Creek Coal Company (L & T), Wicker Bros. Coal Co.,
Inc., M. G. & E. Coal Company, Inc., and Charles Brush Creek Coal Company, Brush
Creek No. 2 and/or to force or require L.E.A.P. Coal Co., Inc. (Two-B Mine),

Brush Creek Coal Company (L & T), Wicker Bros. Coal Co., Inc., M. G. & E. Coal
Company, Inc., and Charles Brush Creek Coal Company, Brush Creek No. 2 to sign

a contract with Respondents or their International Union.

10. By the acts and conduct described above in paragraphs 5, 7, 8 and 9, and
by each of said acts, Respondents have been engaging in unfair labor practices
within the meaning of Section 8(b)(4)(i) and/or (11)(B) of the Act.

11. The unfair labor practices of Respondents affect commerce within.the
meaning of Sectiom 2(6) and (7) of the Act.

PLEASE TAKE NOTICE that commencing at 10 a.m. (EDST) on the 18th day of
October 1984, a ring will be conducted in R i 111ding, Main Street
Pikeville, Kentucky, before a duly designated Administrative Law Judge of the
National Labor Relations Board on the allegations set forth in the above complaint,
at which time and place you will have the right to appear in persom, or otherwise,
and give testimony.

102520 and: 102,21 &0
the Board's nd Regulations, Series 8, as amended, Respondent shall file

with the undersigne acting in this matter as an agent of the Nationmal Labor




allegations in the complaint shall be deemed to be admitted to be true and shall

be so found by the Board. You are also notified that pursuant to said Rules and
Regulations, Respondent shall serve a copy of the answer on each of the other
parties.

Form NLRB-4668, Statement of Standard Procedures in Formal Hearings Held
Before the National Labor Relations Board in Unfair Labor Practice Cases, is
attached.

Dated at Cincinnati, Ohio this 30th day of August 1984.

Eﬁ}l C. Farkas, Regional Director
Region 9, National Labor Relations Board
3003 Federal Office Building

550 Main Street

Cincinnati, Ohio 45202

Attachment




(C Cases)

SUMMARY OF STANDARD PROCEDURES IN FORMAL HEARINGS HELD
1 BEFORE THE NATIONAL LABOR RELATIONS BOARD
IN UNFAIR LABOR PRACTICE PROCEEDINGS PURSUANT TO
SECTION 10 OF THE NATIONAL LABORRELATIONS ACT, AS AMENDED

The hearing will be conducted by an Administrative Law Judge of the National Labor Relations Board
who will preside at the hearing as an independent, impartial trier of the facts and the law whose decision in
due time will be served on the parties. The offices of the Administrative Law Judges are located in
Washington, D.C.; San Francisco, California; New York, New York; and Atlanta, Georgia.

At the date, hour, and place for which the hearing is set, the Administrative Law Judge, upon the
joint request of the parties, will conduct a “prehearing” conference, prior to or shortly after the opening of
the hearing, to assure that the issues are sharp and clearcut; or the Administrative Law Judge may
independently conduct such a conference. The Administrative Law Judge will preside at such conference,
but may, if the occasion arises, permit the parties to engage in private discussions. The conference will not
necessarily be recorded, but it may well be that the labors of the conference will be evinced in the ultimate
record, for example, in the form of statements of position, stipulations, and concessions. Except under
unusual circumstances, the Administrative Law Judge conducting the prehearing conference will be the one
who will conduct the hearing; and it is expected that the formal hearing will commence or be resumed
immediately upon completion of the prehearing conference. No prejudice will result to any party unwilling
fo participate in or make stipulations or concessions during any prehearing conference.

(This is not to be construed as preventing the parties from meeting earlier for similar purposes. To
the contrary, the parties are encouraged to meet prior to the time set for hearing in an effort to narrow the
issues.)

An official reporter will make the only official transcript of the proceedings, and all citations in briefs
arguments must refer to the official record. The Board will not certify any transcript other than the

or any court li ections of the transcript s ted

either by way of stipulation or motion, to the ministrat Law Judge for approval

All matter that is spoken in the hearing room while the hearing is in session will be recorded by the
official reporter unless the Administrative Law Judge specifically directs off-the-record discussion. In the
event that any party wishes to make off-the-record statements, a request to go off the record should be
directed to the Administrative Law Judge and not to the official reporter.

s in support of motions and objections should be specific and concise. The
ac

will allow an automatic exception to all ad e rulin and. upon appro

in evidence shall be in duplicate. Copies of exhibits should be supplied to

er parties € ! i COpY

Any party shall be entitled, upon request, to a reasonable period at the close of the hearing for oral
argument, which shall be included in the stenographic report of the hearing. In the absence of a request,

the Administrative Law Judae may ask for oral argument if, at the close of the hearing, it is believed that




Ady party shall be entitled, upon request made before the close of the hearing, to file a brief or
proposed findings and conclusions, or both, with the Administrative Law Judge who will fix the time for
such filing. Any such filing submitted shall be double-spaced on 8'2 by 11 inch paper.

Attention of the parties is called to the following requirements laid down in Section 102.42 of the
Board’s Rules and Regulations, Series 8, as amended, with respect to the procedure to be followed before
the proceeding is transferred to the Board:

No request for an extension of time within which to submit briefs or proposed findings to the
Administrative Law Judge will be considered unless received by the Chief Administrative Law Judge in
Washington, D.C. (or, in cases under the San Francisco, California branch oftice, the Deputy Chief
Administrative Law Judge; or in cases under the branch offices in New York, New York, and Atlanta, Georgia,
the Associate Chief Administrative Law Judge) at least 3 days prior to the expiration of time fixed for the
submission of such documents. Notice of request for such extension of time must be served simultaneously
on all other parties, and proof of such service furnished to the Chief Administrative Law Judge, Deputy
Chief Administrative Law Judge or the Associate Chief Administrative Law Judge, as the case may be. All
briefs or proposed findings filed with the Administrative Law Judge must be submitted in triplicate, and may
be printed or otherwise legibly duplicated with service on the other parties.

In due course the Administrative Law Judge will prepare and file with the Board a decision in this
proceeding, and will cause a copy thereof to be served on each of the parties. Upon filing of this decision,
the Board will enter an order transferring this case to itself, and will serve copies of that order, setting forth
the date of such transfer, on all parties. At that point, the Administrative Law Judge's official connection
with the case will cease.

The procedure to be followed before the Board from that point forward, with respect to the filing of
exceptions to the Administrative Law Judge's decision, the submission of supporting briefs, requests for
oral argument before the Board, and related matters, is set forth in the Board’s Rules and Regulations,
particularly in Section 102.46 and following sections. A summary of the more -pertinent of these. provisions
will be served on the parties together with the order transferring the case to the Board.

Adjustments or settlements consistent with the policies of the Act reduce government expenditures
and promote amity in labor relations. If adjustment appears possible, the Administrative Law Judge may
suggest discussions between the parties or, upon request, will afford reasonable opportunity during the
hearing for such discussions.

GPO 899-558
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NATIONAL LABOR RELATIONS BOARD
NOTICE

Case No. 9-CC-1229-2-3-4

The issuance of the notice of formal hearing in this case does not mean that the
matter cannot be disposed of by agreement of the saities. On the contrary, it is the policy of
this officc to encourage voluntary adjustments. The examiner or attorney assigned to the case
will be pleascd to receive and to act promptly upon your suggestions or commients to this end.
An agreement between the parties, approved by the Regional Director, would serve to cancel
the hearing.

However, unless otherwise specifically ordered, the hearing will be held at the
date, hour, and place indicated. Postponements will not be granted unless good and sufficient

grounds are showa end the following requirements are met:

(1) The request must be in writing. An original and
two copies must be served on the Regional Director;

Grounds therefor must be set forth in detail;

Alternative dates for any rescheduled hearing must
be given;
The positions of all other parties must be ascertained in
advance by the requesting party and set forth in the request;
and
Copies must be simultaneously served on all other parties
(listed below), and that fact must be noted on the request.
Except under the'most extreme conditions, no request for postponement will be

granted during the three days immediately preceding the date of hearing.

Benita Ri t i i -
en ] iley, Attorney United Mine Workers of America, Local 17
Wayland, Kentucky 41666
41501 Mr. Lou Orslene
o ! Administrator of Organizing
Michae 528 Attorney J
M Ch_ 1 J. Passino, Attorney United Mine Workers of America
_Passino and Delaney 900 - 15th Street, N.W.
St. Cloud Corner, Second Floor Washinegton, D.C ’20605
500 Church Street Eadan

Nashvil Ter e
Nashville, Tennessee 37219 United Mine Workers of America, District

Williamson Road ‘'
Pikeville, Kentucky 41501

Charles Baird, A
Baird and Baird

i
12

415 Second Street. : S
P.0. Box 351 ° f%u‘ﬁ-& p e

Pikeville, Kentucky 41501 ey Cateelll, Bocmpiy

Topmost, Kentucky 41862

TNC

ATTN: Mr. George Newsome
151 Walnut Avenue
Painstville, Kentucky 41240

M Ja ekl s St

M v
P.0. Box 1848 e
Bristol, Tennessee 37621

Mr. Charles E. Hickle

IBSOREB o
ox 2681 W ; WGSBS T

A : Bill Heywood, Pr
0 HEH70 Box: 2155
e, Attorney S e e e
Kazee and Francis ﬁﬂzéibca by
Mi
111 E. Court Street : Sioierkmoad
Prestonburg, Kentucky 41653

Prestonburg, Kentucky 41653

B O£ B0 112022
- i A : Charles David
Lexington, Kentucky 40507 Hip]';o, Kentucky 2163171311

National Mines Corporation Wicker Brothers

ATTN: Fr: Hcfiferc{ci Manager, ATIN: Melvin & Dan Wicker
Industrial Relations Mousi Kentuck

i usie, Kentucky 41839

Waylagd;gfentucky 41666

United !Mine Workers of America, Local 1645
41630
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

REGION 9

In the Matter of:

LOCAL UNION NO. 1645, UNITED MINE
WORKERS OF AMERICA

o and 9-CC-1229-2

LOCAL UNION NO. 1741, UNITED MINE
WORKERS OF AMERICA

and Case No. 9-CC=1229=3

UNITED MINE WORKERS OF AMERICA,
DISTRICT 30

and 9-CC-1229-4

NATIONAL MINES CORPORATION

* k%

ANSWER OF DISTRICT 30
UNITED MINE WORKERS OF AMERICA

1L (a) Being inapplicable to District 30, Paragraph
(1) (a) is denied.
(b) Paragraph (1) (b) is admitted.
(a)y Paracraph (2) (a) ‘is ‘admitted.

(b) District 30 is without sufficient knowledge or

Paragraph




(d) District 30 is without sufficient knowledge or
information to form a belief as to the truth of the allegation
contained in Paragraph (2) (d).

o (a) Being inapplicable to District 30, Paragraph

is denied.

-:(b) -Being inapplicable to District 30, Paragraph
is denied.

(c) Paragraph (3) (c)iis admitted.

4. District 30 admits that Ernie Justice is President
of District 30; that Cornelius Owens is Vice President of
District 30 and that Frank Scott is Field Representative of
District 30. Being inapplicable to District 30, the remainder

A is denied.

Paragraph (5) (a) is denied.
Paragraph (5) (b) is denied.

(a) Paragraph’ (6) (2)ids denied.

(b) Paragraph (6) (b) is-denied.

Paragraph 7 is. denied,

Paragraph 8 is denied.

aragraph 9 de cli

Paragraph is denied.

Paragraph is denied.
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 9

In the Matter of:

LOCAL UNION NO. 1645,
UNITED MINE WORKERS OF AMERICA

and Case No. 9-CC-1229-2

LOCAL UNION NO. 1741
UNITED MINE WORKERS OF AMERICA

and CaseNo 9=CC=12209=3

UNITED MINE WORKERS OF AMERICA,
DISTRICT 30

and Case No. 9-CC-1229-4

NATIONAL MINES CORPORATION

ANSWER OF LOCALS 1645 AND 1741 OF THE
UNITED MINE WORKERS OF AMERICA

(a) Admitted.

(b) eing inapplicable to either of the above-named

ocal respondents, b L 2 dn poracraph (b)) so s the

complaint are denied.
Admitted.
Denied.

Denied.




(b) The above-named local respondents are unfamiliar
with Local 1471 and, therefore, the allegations in paragraph 3(b)
of the complaint are denied.

(c) Being inapplicable to either of the above-named
local respondents, the allegations in paragraph 3{c) of the
complaint are denied.

4. The above-named local respbndents admit that John Owens
is the President of Local 1645, that Bobby Hicks is President of
Local 1741, and that Irvin Gibson is Vice President of Local
1645. The remaining allegation of paragrpah 4 of the complaint
being inapplicable to either of the above-named local respondents
are denied.

56 Denied.

Denied.
Denied.
Denied.

Denied.

Denied.

Denied.

Denied.

Denied.

Respectfully submitted,

PA

il i

k ¥
Passino

//
Second Eloor, St Eiloud @érner
500 Church Street
SR e e e e

37,2119




CERTIFICATE OF SERVICE

I, Michael J. Passino, certify that a true and correct copy
of the foregoing Answer was served upon Mr. Frank L. Reffett,
National Mines Corporation, P. O. Box 295, Wayland, KY 41666, by
depositing a copy in the United States mail, postage prepaid,
addressed to Mr. Reffett at the above address, which is the
address of such person last known to me.

This 11lth day of September, 1984.

Michael J. Passino/




UNITED STATES OF AMERICA é@h//é/ 7r/ 9/

BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 9

In the Matter of:

LOCAL UNION NO. 1645,
UNITED MINE WORKERS OF AMERICA, CaselNor0=CC=18229=2

and

LOCAL UNION NO. 1741,
UNITED MINE WORKERS OF AMERICA, Case No. 9-CC-1229-3

and

UNITED MINE WORKERS OF AMERICA,
DISTRICT 30, Case No. 9-CC-1229-4

and

NATIONAL MINES CORPORATION.

MOTION TO CONTINUE OR, ALTERNATIVELY,
TO_CONSOLIDATE

Pursuant to Section 102.16 of the Rules and Regulations,
Local 1645 and Local 1741 of the United Mine Workers of America
("Respondent Tocalisi)i, through undersigned counsel, hereby
request a continuance in the formal hearing in the above-
captioned matter, which is presently set for October 30, 1984, at
10:00 a.m.

continuance would promote

and the parties; that a

continuance would promote, not offend, the policies of the Act




and the attendant Rules and Regulations of the Board; and that a

continuance would not adversely effect the interests of any
party.
Specifically, Respondent Locals submit that a continuance is
warranted in this matter for the following reasons:
15 Section 8(b)(4) of the National Labor Relations
Act, 29 U.S.C 8 SH158(b)i(4), doesinokt proscribe, as
is relevant to this case, activity directed to
allies of the primary employers.
National Mines Corporation's alleged neutrality,
vis-a-vis, the primary disputants, is vigorously
disputed by Respondent Locals and is an issue that
will be fully developed in defense of the charges
in the present matter.
ational Mines Corporation's ally relationship to
the primary employers in the present mafter HisEA
substantial issue in similar charges pending
before the Board under Section 8(a)(5) of the Act.
Nos. 9-CA-21160-1, -3 and -4 (Region 9).
National Mines Corporation's ally relationship to

the primary employers in the present matter is a

tantial




In

hearing

242 (BRI Ve Pikeville D)t/ ) ("Section 303
action") (complaint annexed hereto as Exhibit 1).
Defendants in the Section 303 action intend to
develop fully the ally defense through use of the
discovery provisions of the Federal Rules of Civil
Procedure.

The Board does not allow pretrial discovery. See

NLRB CASE HANDLING MANUAL, Pt. 1, Unfair Labor

Practice Proceeding, 50292.4; Comment, Discovery

Before the National Labor Relations Board -- An

Unexpanded Concept, 12 S.Tex.L.J. AL (LR T/0))

The allegedly unlawful secondary activity has long
since ceased, and there exists no compelling
reason to rush to hearing .in the present.matter

only to re-litigate many of the same issues in the

related charges, assuming a complaint issues.

o

National Mines Corporation and the United Mine
Workers are presently negotiating on a collective
bargaining agreement, and such discussions will
more probably than not touch upon the possibility
of settlement of pending actions.

Respondent Local
this macter untlil on or e

ve been pursued




In the alternative, Respondent Locals move the Board to

exercise its discretion to consolidate this matter with the
related matter arising under Section 8(b)(5), insofar as a
complaint issues as to one or more of those charges.

Counsel has informed Charles Baird, Esqg., counsel for
National Mines Corporation, of the intention to apply for this
extension, as well as Benita Riley, IBIS ety counsel GO
District 30. Mr. Baird raised no objection and Ms. Riley has not

responded but, presumably, would not be opposed to this motion.

Respectfully submitted,

PASSINO AND DeLANEY

d G

Michael J/. Passino

Second il cor, ISt/ Clioud \Corner
500 Church Street

Nashvaslie /BTN ES7i210)
615/244-3531

) Vg

James Hampton “ Z ;Liﬂ

PROi BoxaNi0
Hazard, KY 41701
606/436-4133




CERTIFICATE OF SERVICE

e )

I, Michael J. Passino, certify that a copy of the foregoing
Motion has been served upon Charles J. Baird, Esq., Baird and
Badnzd, S PLISHE S S O Boxail 8i6i10 MR ko vialilie ety 41501 and upon
Benita! J. Riley, Esg., P. O. Box 2068}, Pikeville, K¥ 41501, by
mailing a copy to them in the United States mail, postage
prepaid, addressed to them at the abgve addresses, which are the
addresses of such persons last known to me.

This f"/ﬂ'\/day of October, 1984.

A )/e

Michael J. P/assino




Some materials
were not digitized
because of
privacy/sensitive
information
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non-navigational passage along the fore-
shore can be inferred on the basis of federal
laws and regulations alone, and without
regard to rights granted under state law.
The long-settled rule is that the states, and
not the federal government, hold title to
the subaqueous land within their bounda-
ries and have the concomitant power to
determine the nature and extent of the
interests adjacent land owners and others
may acquire, subject only to the dominant
federal right of navigation. See, e.g., Sub-
merged Land Act, § 2, 43 U.S.C. § 1301 et
seq.; State Land Board v. Corvallis Sand &
Gravel Co., 429 U.S. 363, 381-82, 97 S.Ct.
582, 50 L.Ed.2d 550 (1977); Barney v. Keo-
kuk, 94 U.S. 324, 24 L.Ed. 224 (1876); Pol-
lard’s Lessee v. Hagen, 44 U.S. (3 How.)
212, 11 L.Ed. 565 (1845). See generally
Berland, Toward the True Meaning of the
Public Trust, 1 Sea Grant L.J. 83, 100-10,
113-15 (1976). Whether the enactment of
NEPA or the Secretary’s new “public inter-
est” regulations thereunder, 33 C.F.R.
§ 320.4(a), can be held to broaden the scope
of the federal navigational servitude are
questions which cannot be decided on this
record.

The judgment of the district court is re-
versed and the case is remanded with di-
rections to remand to the Secretary of the
Army for such further proceedings, not in-
consistent with this opinion, as may be ap-
propriate.*

KEY NUMBER SYSTEM

4. In view of the Town’s indication that it would
consider a permit under the applicable Town
ordinance, appellant would be well advised to
apply therefor, if she has not already done so.

CONSOLIDATED EXPRESS,
INC., Appellant,
V.

NEW YORK SHIPPING ASS()CIATIQN’
INC., Sea-Land Services, Inc., Seatrain
Lines Inc., International Longshore.
men’s Association, AFL-CIO, Interng.
tional Terminal Operating Co., Inc,
John M. McGrath Corp., Pittston Steye.
doring Corp., United Terminals Corp,,
Universal Maritime Services Corp.

TWIN EXPRESS, INC., Appellant,
V.

NEW YORK SHIPPING ASSOCIATION,
INC., Sea-Land Service, Inc., Interna.

tional Longshoremen’s Association,

AFL~CIO, International Terminal Oper-
ating Co., Inc., John M. McGrath Corp,,
Pittston Stevedoring Corp., United Ter.
minals Corp., Universal Maritime Sery.
ices Corp.

Nos. 78-1529, 78-1530.
United States Court of Appeals,
Third Circuit.

Argued Nov. 14, 1978.
Decided April 16, 1979.

As Amended May 18, 1979.

Freight “consolidator” brought action
to recover damages allegedly incurred by

reason of the implementation of the 1969/

rules on containers, a collectively bargained
response to the perceived threat to wate

front labor posed by technological change in
the shipping industry. The United States
District Court for the District of New Jers

sey, Herbert J. Stern, J., 452 F.Supp. 1024.”‘m

denied the consolidator’s motion for partial
summary judgment on the issues of liabili
and consolidator appealed. The Court of
Appeals, Gibbons, Circuit Judge, held lhslzh
(1) the NLRB’s determination that a unioft
committed an unfair labor practice was €

In that event, ACE may wish, pursuant to 33
C.F.R. § 320.4()(5), to withhold action on the:
federal application until the Town decides the
matter. 2
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titled to collateral estoppel effect for pur-
poses of a claim for damages from an un-
fair labor practice; (2) a contract which has
been adjudicated a violation of the prohibi-
tion against contracts calling for secondary
boycotts may be enjoined under the anti-
trust laws and damages may be awarded if
the defendants cannot establish that at the
time they acted, they could not reasonably
have foreseen that the subject matter of
the agreement being challenged would be
held an unlawful secondary conduct, and (3)
enforcement of the rules on containers was
a group boycott and a per se violation of
the Sherman Act.

Affirmed in part, reversed in part and
remanded.

Weis, Circuit Judge, filed a concurring
and dissenting opinion.

1. Federal Courts =763

Once leave to appeal interlocutory or-
der was granted, Court of Appeals was not
restricted to decision on question of law
which was controlling in district judge’s
view, but could consider all issues properly
put in dispute bearing on whether entry of
judgment was appropriate. 28 U.S.C.A.
§ 1292(b).
2. Labor Relations =623

In action against union for damages
arising from unfair labor practice under
Labor Management Relations Act, National
Labor Relations Board’s finding that union
had committed unfair labor practice by en-
8aging in secondary boycott, made in pro-
ceeding to which both union and complain-
ants were parties, collaterally estopped un-
ion from relitigating its liability for dam-
ages for unfair labor practice. National
Labor Relations Act, § 8(b)(4) as amended
29 US.C.A. § 158(b)(4); Labor Management
Relations Act, 1947, § 303(a, b),29 U.S.C.A.
§ 187(a, b). o
3. Statutes e=219(1)
Rule of deference to agency interpreta-

tio; " O L
S of governing statutes is binding not

onj A R
Y on court reviewing agency decision,
Ut also

first ingy

on court deciding legal issue in
ance.

4. Judgment ¢=634

Generally, recognition of judgment in
prior action between the same parties
should be denied only on compelling show-
ing of unfairness.

5. Administrative Law and Procedure
=670

Litigant arguing that collateral estop-
pel should not be applied because relevant
evidence has come to light that could not
have been discovered in prior administra-
tive proceeding by exercise of due diligence
must first address its contentions to admin-
istrative body which made decision.

6. Judgment <=634

Collateral estoppel effect may not be
denied judgment merely because it reflects
change in prior applicable law.

7. Federal Courts ¢=424

Which state statute of limitations is to
be borrowed and how it is to be applied in
cause of action based on federal law are
federal law questions and are to be deter-
mined by federal statutory policy.

8. Federal Courts &=424

State choice of law rules can govern
choice of statute of limitations for federal
claim only if reference to those rules fur-
thers substantive federal policy.

9. Federal Courts e=424

Choice of law rule to be applied in
action for damages resulting from unfair
labor practice must produce results consist-
ent with national labor policy and should,
insofar as it is possible, be relatively easy to
administer and, application of federal choice
of law rule to determine governing time bar
is preferable. Labor Management Rela-
tions Act, 1947, § 303, 29 U.S.C.A. § 187.

10. Federal Courts =424

In action for damages for unfair labor
practice, as general rule, governing statute
of limitations should be that of state in
which federal court sits, unless party can
make compelling showing that application
of that statutory time bar would seriously
frustrate federal labor policy or work se-
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vere hardship to litigants. Labor Manage-
ment Relations Act, 1947, § 303, 29 U.S.C.A.
§ 187.

11. Federai Courts =424

In action for damages for unfair labor
practice tried in New Jersey federal district
court, New Jersey statute of limitations
was applicable, absent indication that its
application would endanger federal labor
policy or create any risk of unfairness to
litigants. Labor Management Relations
Act, 1947, § 303, 29 U.S.C.A. § 187.

12. Labor Relations &759

Action by freight ‘“consolidator”
against union for damages arising from un-
fair labor practice was not barred even if
consolidator was illegally operating without
forwarder permits at time of unfair labor
practice. Labor Management Relations
Act, 1947, § 303, 29 U.S.C.A. § 187.

13. Labor Relations =759
In action

by freight “consolidator”
against union for damages arising by rea-
son of implementation of rules on contain-
ers, a collectively bargained response to per-

ceived threat to water' front labor posed by
technological change in shipping industry,
consolidator was not estopped from bring-
ing suit by its failure to file unfair labor
practice charges between time when rules
were adopted and when they were supple-

reed, or by any e

ment Relations Act, 1947, § 303, 29 U.S.C.A.
§ 187.

14. Jury e=31(7)

Issue preclusion effect of National La-
bor Relations Board decision on subsequent
suit for damages for unfair labor practice
did not deprive union of its Seventh
Amendment right to jury trial. Labor
Management Relations Act, 1947, § 303, 29
U.S.C.A. § 187; U.S.C.A.Const. Amend. 7.

15. Monopolies &=12(9)

Contract or combination which had
been adjudicated to Fe violation of prohibi-
tion against contracts calling for secondary

s entitled to nonstatutory anti-
>mption, in that defendant may be
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held liable in damages only insofar as de-
fendant can establish that at time it acted,
it could not reasonably have foreseen that
subject matter of agreement would be held
to be unlawful secondary activity, and that
contract provisions and steps taken to im-
plement them were “intimately related” to
object of collective bargaining thought at
time to be legitimate and went no further
in imposing restraints in secondary market
than was reasonably necessary to accom-
plish that object. Labor Management Rela-
tions Act, 1947, § 303, 20 US.C.A. § 187;
Clayton Act, § 4, 15 US.C.A. § 15, 28
U.S.C.A. § 1292(b).

16. Monopolies ¢=12(9), 24(7)
Once contract or combination has been
adjudicated to be violation of prohibition

. against contracts calling for secondary boy-

cotts, nonstatutory antitrust exemption pro-
vides no grounds for denying declaratory or
injunctive relief. National Labor Relations
Act, § 8(e) as amended 29 U.S.C.A. § 158(e);
Clayton Act, §§ 4, 16, 15 U.S.C.A. §§ 15, 26.

17. Monopolies =12(8)

In determining whether contract or
combination is entitled to nonstatutory la-
bor exemption from antitrust laws, proper
method of analysis is to first determine
issue of exemption and then to proceed with
conventional antitrust scrutiny.

18. Monopolies e=12(9)

Enforcement of 1969 rules on contain-
ers and Dublin Supplement, a collectively
bargained response to perceived threat to
waterfront labor posed by technological
change in shipping industry, was group boy-
cott and per se violation of Sherman Act,
and union could be held liable for damages
unless nonstatutory labor exemption ap-
plied. Sherman Anti-Trust Act, § 1, 15
ULSICATS

19. Monopolies <=28(7.5)

Once per se violation of antitrust laws
has been established, all that need be shown
to hold defendant liable is that charged
anticompetitive acts were in fact performed
by defendant and showing of specific intent
to harm competitors or restrain competition
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need not be shown. Sherman Anti-Trust
Act, § 1,15 US.CA. § 1.

20. Election of Remedies ¢=7(1)

Freight consolidator’s filing complaints
with Federal Maritime Commission con-
cerning enforcement of rules on containers,
a collectively bargained response to per-
ceived threat to waterfront labor posed by
technological change in shipping industry,
was not irrevocable election of remedies.so
as to bar consolidator’s claim under Clayton
Act. Shipping Act, 1916, §§ 1 et seq., 22, 46
U.S.C.A. §§ 801 et seq., ; Interstate
Commerce Act, § 9, 49 US.C.A. § 9.

21. Monopolies ¢=28(1.6)

Even if freight consolidators were op-
erating illegally without freight forwarder
permits issued by Interstate Commerce
Comm! n, they would not be barred from
bringing antitrust suit against union, vessel

ownérs and'stevedores for damages alleged-

ly suffered by reason of implementation of
1969 rules on containers, a collectively bar-
gained response to perceived threat to
waterfront labor posed by technological
change in shipping industry.

22. Monopolies &=28(1.7)

Stevedores could be held liable in anti-
trust damages to freight consolidators for
adoption and enforcement of rules on con-
tainers, a collectively bargained response to
perceived threat to waterfront labor posed
by technological change in shipping indus-
try, where stevedores were members of as-
sociation that bargained collectively on

their behalf with longshoremen’s union, as-
sociation bylaws provided that any agree-
ment negotiated by it was binding on all
members unless within 14 days members
refused to subscribe, and stevedores did not

refuse to subscribe to agreements. Norris-
LaGuardia Act, § 6, 29 U.S.CA. § 106.

Richard A. Whiting (argued), Mark F.
Horning, Ellen M. McNamara, Steptoe &
Johnson, Washington, D. C., John A. Ridley,
Crummy, Del Deo, Dolan & Purcell, New-
ark, N. J., for appellants.

Ernest L. Mathews, Jr. (argued), Gleason,
Laitman & Mathews,” New York City, for
International Longshoremen’s Association,
AFL-CIO.

C. P. Lambos, Donato Caruso (argued),
Lorenz, Finn, Giardino & Lambos, New
York City, Michael S. Waters, Carpenter,
Bennett & Morrissey, Newark, N. J., for
appellees New York Shipping Association,
Inc., International Terminal Operating Co.,
Inc., John M. McGrath Corp., Pittston
Stevedoring Corp. and Universal Maritime
Service Corp.

James W. B. Benkard (argued), Paul H.
Karlsson, Mary M. Hoag, Davis, Polk &
Wardwell, New York City, Jeffrey Reiner,
Meyner, Landis & Verdon, Newark, N. J.,
for appellee Sea-Land Service, Inc.

Before SEITZ, Chief Judge, and GIB-

- BONS-and: WEIS; :Circuit . Judges:

OPINION OF THE COURT
GIBBONS, Circuit Judge:

We here review an order denying plain-
tiffs’ motion for partial summary judgment
on issues of liability in a suit pleading caus-
es of action under § 303 of the Labor Man-
agement Relations Act (LMRA), 29 U.S.C.
§ 187, and § 4 of the Clayton Act, 15 U.S.C.
§ 15. The order is before us on an interloc-
utory appeal pursuant to 28 U.S.C.
§ 1292(b). The district court, 452 F.Supp.
1024, identified four controlling questions
of law which in its view were worthy of
interlocutory review, and a panel of this
court granted leave to appeal. Before this
court the parties have addressed those ques-
tions as well as other considerations which
are urged in support of and in opposition to
the district court’s ruling. We reverse the
court’s order denying summary judgment
on the § 303(b) claim. Because we conclude
that material issues of fact may remain
regarding the availability of the non-statu-
tory labor exemption to the antitrust laws
we affirm the denial of summary judgment
on the antitrust claim.

R
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I. THE FACTS
A. The Parties and their Businesses

The plaintiffs are Consolidated Express,
Inc. (Conex) and Twin Express, Inc. (Twin).
They are non-vessel owning common carri-
ers engaged in the business of consolidating
less than container load (LCL) or less than
trailer load (LTL) cargo for shipment be-
tween Puerto Rico and the Port of New
York (the Port). At their off-pier facilities,
they pack the shipments of several custom-
ers into large containers which are then
trucked to pierside facilities and loaded on
board ship. The defendant New York Ship-
ping Association (NYSA) is an association
of employers who engage in various busi-
nesses related to the passage of freight
through the Port. On behalf of its mem-
bers NYSA conducts collective bargaining
negotiations and enters into collective bar-
gaining agreements with various labor or-
ganizations, including the defendant Inter-
national Longshoremen’s Association, AFL—
CIO (ILA), a labor organization represent-
ing longshoremen in the Port. Defendants
International Terminal Operating Co., Inc.,
John M. McGrath Corp., Pittston Stevedor-
ing Corp., Unitéd Terminals Corp.;’and Uni-

al Maritime Services Corp. (the steve-
dores) are members of NYSA and employ-
They provide
stevedoring services to vessels in the Port.
Defendants Sea-Land Service, Inc. and Sea-
train Lines, Inc. (the vessel owners) are

ers of ILA longshoremen.

operators of vessels engaged in common
carriage by water between the Port and
Puerto Rico. Their vessels are designed for
the accommodation of large containers. As
a part of their business they furnish ship-
pers with containers and trailers for use on
board their ships, as well as terminal facili-

ties. They also provide stevedoring services
for cargo shipped on their vessels, and thus,
like the stevedores, employ IL.A longshore-

men.

B. Pre-litigation History
Until shortly after World War II most
dry cargo was crated by the shipper, deliv-
ered to the pier by rail or truck, and loaded
into a vessel piece-by-piece by longshore-
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men. That method of cargo handling has
now generally been replaced by the use of
vessels specially designed to accommodate
mammoth containers. The cargo of large
volume shippers may fill one or more con-
tainers. That of lower volume shippers is
consolidated with the cargo of others in a
single container. Many of these containers,
when removed from the vessel, serve as
semi-trailers, and virtually all are readily
shipped by truck. Thus they can be loaded
or unloaded (“stuffed” or ‘“stripped” in
longshoreman parlance) at sites remote
from the pier. This innovation has in-
creased productivity in the movement of
cargo by water, but has produced a decline
in the demand for longshoreman labor.

When in 1958 ILA struck the members of
NYSA, a central issue was the growing use
of containers on the docks. The strike was
not, however, successful in prohibiting their
use, and in the ILA-NYSA contract adopt-
ed in 1959 ILA conceded that “any employ-
er shall have the right to use any and all
types of containers without restrictions.”
In the next decade fully containerized ships
were introduced, and dockside work oppor-
tunities for ILA members declined-still fur-
ther. These developments led ILA to nego-
tiate with NYSA, as a part of its 1969
collective bargaining agreement, the Rules
on Containers (Rules). The Rules dealt spe-
cifically with the consolidation of LCL and
LTL cargo. NYSA agreed that all consoli-
dated LCL and LTL cargo lots originating
from or to be shipped to a point within fifty
miles of the dock would be stripped by
longshoremen at dockside. Outbound cargo
was to be restuffed into a container, while
inbound cargo was to be left on the pier for
pickup by the consignees. The Rules pro-
vided for a penalty against the employer of
$250 for every such container which passed
through the dockside without being
stripped and stuffed. In 1970 the penalty
was increased to $1000 per violation.

Shortly after the 1969 Rules became ef-
fective Intercontinental Container Trans-
portation Corp. (ICTC), a consolidator with
a business similar to that of Conex and
Twin, brought an action in the Southern
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District of New York seeking injunctive
relief and damages from NYSA and ILA on
the ground that the Rules violated the
Sherman Act. At the same time ICTC filed
unfair labor practice charges before the
NLRB. In the antitrust action, then Dis-
trict Judge Mansfield granted a preliminary
injunction prohibiting the defendants from
refusing to handle containers stuffed or
stripped by the plaintiff. On appeal from
that interlocutory order the Second Circuit
reversed, holding that there was little likeli-
hood of ultimate success on the merits, be-
cause the collective bargaining agreement
of which the Rules e a part probably fell
within the labor exemption to antitrust
laws. Intercontinental Container Transp.
Corp. v. New York Shipping Ass’n, 426 F.2d
884 (2d Cir. 1970) (ICTC). In ICTC's unfair
labor practice case, the Regional Director
refused to issue a complaint on the ground

. that the Rules on Containers were a valid
work preservation agreement, and the Gen:
eral Counsel denied the appeal. Joint App.
303a-305a.

The Rules on Containers were carried for-
ward in the 1971-1974 collective bargaining
agreement negotiated between ILA and the
Council of North Atlantic Shipping Associa-
tions (CONASA), an employer bargaining
unit composed of NYSA and employer asso-
ciations in five other North Atlantic ports.
But for reasons that are in dispute, the
Rules were not consistently enforced. Co-
nex and Twin were therefore able to contin-
ue in the business of consolidating LCL and
LTL lots, using containers furnished by the
vessel owners. Access to such containers
was essential to the business of the consoli-
dators, since the vessel owners’ ships could
carry only specially designed containers,
and since prior to October, 1974, Sea-Land
and Seatrain were two of only three con-
tainer carriers operating between the Port
and Puerto Rico.!

The failure to enforce the Rules led to
attempts to improve their effectiveness.
On January 25-29, 1973, representatives of

CONASA, acting for the employers it rep-
resented, met with representatives of ILA
in Dublin, Ireland. There those parties ne-
gotiated and executed Interpretive Bulletin
No. 1, generally known as the Dublin Sup-
plement. The Dublin Supplement estab-
lished new mechanisms for the enforcement
of the Rules against consolidators. It pro-
vided that off-pier consolidators operating
within fifty miles of the Port were to be
considered as operating in violation of the
Rules. Consolidators could not avoid appli-
cation of the Rules by relocating their facil-
ities beyond the fifty mile limit, because the
agreement contained a ed “evasion”
or “runaway shop” provi . The Supple-
ment provided for the establishment
and circulation to all carriers and steve-
dores of a list of such violators, and vessel
owners were to be fined $1000 for each
container furnished to them. The Dublin
Supplement was to be policed by a joint
ILA=NYSA Container Committee:

In February, 1973, the vessel owners, us-
ing ILA labor, commenced stripping and
restuffing outbound LCL and LTL contain-
ers which had already been stuffed by em-
ployees of Conex and Twin at their off-pier
facilities and trucked to the pier for ship-
ment to Puerto Rico. Beginning in March,
1973, the three vessel owners operating in
the Puerto Rican trade refused to furnish
Conex and Twin with empty containers.
On April 13, 1973, NYSA and ILA issued a
joint statement to NYSA members, naming
fourteen consolidators, including Conex and
Twin, as operating in violation of the Rules.
The notice activated the provision in the
Dublin Supplement requiring all NYSA
members to refuse containers to the listed
companies. These actions had the effect of
terminating the plaintiffs’ business of
freight consolidation for the New York-
Puerto Rico trade.

On June 1, 1973, Conex, faced with the
destruction of its business, filed charges
with the National Labor Relations Board
(NLRB). It alleged that by agreeing to the

I. The third shipper, Transamerica Trailer Transport, Inc. (TTT), is not a defendant in this

action

m'(&*ﬁ e
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Rules and Dublin Supplement NYSA and
ILA had violated § 8(e) 2 of the Labor Man-
agement Relations Act (LMRA), and that
by seeking to enforce that agreement ILA
had violated § 8(b)(4)(ii)(B) of the Act3
Thereafter the General Counsel of the
NLRB, acting pursuant to § 10(I), of the
Act, 28 U.S.C. § 160(1), filed a complaint
against ILA in the United States District
Court for the District of New Jersey seek-
ing preliminary injunctive relief pending
final disposition of those charges by the
Board. Judge Lacey conducted a hearing
on the § 10(]) application at which an ex-
tensive record was compiled respecting the
Rules, the Dublin Supplement, and their
effect upon the business of Conex. In that
hearing the General Counsel contended that
the Conex containers had not historically
been stripped and restuffed at the docks by
longshoremen, and thus that the activity of
which Conex complained was secondary,
without a work preservation justification,
and in violation of §§ 8(b)(4)(ii)(B) and 8(e).
ILA made the opposite contention, and tes-

timony was presented on the issue so
The district court concluded that

the General Counsel’s theory was substan-
“tial and not frivolous. It therefore enjoined

drawn.

enforcement of the Rules against Conex,
the charging party. Balicer v. Internation-
al Longshoremen’s Ass'n, 364 F.Supp. 205
(D.N.J.), aff'd, 491 F.2d 748 (3d Cir. 1973).
Following a separate hearing on substan-
tially identical charges filed with the NLRB
by Twin, the General Counsel later obtained
a § 10(I) injunction prohibiting enforce-
ment of the Rules against it. Balicer v.
International Longshoremen’s Ass'n, 86
L.R.R.M. 2559 (D.N.J.1974).

Before the NLRB the Conex and Twin
charges were consolidated for hearing. The
parties stipulated that the record made be-
fore Judge Lacey in the § 10(I) case, as
supplemented by affidavits submitted by
Brotherhood of
Teamsters, Local 807, which represents Co-
nex employees, and by additional affidavits

intervenor International

2. 29 US.C. § 158(e). This section prohibits
labor agreements by virtue of which an em-
ployer ceases to deal with another employer.
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submitted by ILA and NYSA, would consti-
tute the record for the unfair labor practice
proceedings. On the basis of that record an
Administrative Law Judge found that the
Rules and Dublin Supplement, and the re-
sulting boycott of Conex and Twin, were
addressed to the labor relations of the
NYSA employer-members with their own
employees. He therefore concluded that
the boycott involved protected primary ac-
tivity. The NLRB disagreed. The Board
rejected the argument that the agreement
was a valid effort by ILA to preserve for its
members work which they had historically
performed. In the Board’s eyes, the “work
in controversy” was the stuffing and strip-
ping work performed by LCL and LTL con-
solidators at their off-pier facilities, not
loading and unloading of ships at dockside
by longshoremen. Thus the Rules could not
be justified as a work preservation agree-
ment, valid under the Supreme Court’s in-
terpretation of § 8(e) in National Wood-
work Manufacturers Ass’n v. NLRB, 386
U.S. 612, 87 S.Ct. 1250, 18 L.Ed.2d 357
(1967). Moreover, even if ILA once had a
valid claim to the work of stuffing and
stripping containers, the Board concluded,
that claim had been abandoned in the 1959
ILA-NYSA agreement authorizing the use
It therefore held the
agreement embodied in the Rules and Dub-
lin Supplement to be a violation of § 8(e)
s object was to force NYSA mem-
bers to doing business with the consol-
idators. The NLRB also held that ILA’s
actions in enforcing the agreement were
unfair labor practices under § 8(b)(4)(ii)(B)-
It entered an appropriate cease and desist
order on December 4, 1975. Consolidated
Express, Inc., 221 N.LR.B. No. 144 (1975).

NYSA and ILA petitioned for review to
the United States Court of Appeals for the
Second Circuit. The NLRB cross-petitioned
for enforcement. Conex, Twin and Team-
sters Local 807 intervened. The Second
Circuit held that the Board's conclusion that

of container vessels.

because

3. 29 U.S.C. § 158(b)(4)(ii)(B). This section for-
bids coercion the object of which is to force
any employer to cease doing business with an-
other employer.
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the work in controversy was that historical-
ly performed by employees of the consolida-
tors ‘was supported by substantial evidence,
and thus that its analysis of the § 8(b)(4)
and § 8(e) issues was sound.! It therefore
enforced the Board’s order and denied the
NYSA and ILA petitions for review. Inter-
national Longshoremen’s Ass’n v. NLRB,
537 F .2d 706 (2d Cir. 1976), cert. denied, 429
U.S. 1041, 97 S.Ct. 740, 50 L.Ed.2d 753, reh.
denied, 430 U.S. 911, 97 S.Ct. 1187, 51
L.Ed.2d 589 (1977). A petition for reconsid-
eration and recall of mandate was denied
by the Second Circuit on December 16, 1977.
A subsequent petition to the NLRB to re-
open the unfair la ce hearing was
denied on August 12, 1978.
II. PROCEEDINGS IN THE
DISTRICT COURT

Conex and Twin filed substantially iden-
tical complaints in the district court, and on
April 22, 1977 the two actions were consoli-
dated. In Count I the plaintiffs alleged
that the defendants’ enforcement of the
Rules on Containers and Dublin Supple-
ment constituted a group boycott of the
plaintiffs that is per se illegal under §§ 1
and 3 of the Sherman Act. 15 U.S.C. §§ 1,
3. They sought treble damages pursuant to
§ 4 of the Clayton Act, 15 U.S.C. § 15, for
injury to their business or property result-
ing from that boycott. In Count III plain-
tiffs alleged that ILA committed unfair
labor practices in violation of § 8(b)(4)(ii)(B)
of the LMRA, that those violations injured
plaintiffs in their business or property, and
that ILA was liable for such damages under
§ 303(b) of the LMRA, 29 U.S.C. § 187(b)5
A jury trial was demanded. Thereafter
Conex and Twin moved for partial summa-
ry judgment as to liability on Counts I and
4. The court announced that it was “not similar-

ly impressed” with the Board’s other argu-

ments in support of its position. 537 F.2d at
712.

. That section provides:

Whoever shall be injured in his business or
property by reason of any violation of sub-
section (a) may sue therefor in any district
court of the United States subject to the
limitations and provisions of [section 301]
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III. They contended that the decision of
the NLRB, enforced by the Second Circuit,
established all facts material to liability i
sues, and that the defendants were collater-
ally estopped from attempting to relitigate
those issues. Thus, the
amount of damages remained for trial.

urged, only the

In response to that motion the defendants
contended that the judgment in the Second
Circuit should have no issue-preclusion ef-
fect; that the activities complained of were
within the protection of the non-statutory
labor exemption to the antitrust laws; that
if non-exempt, those activities should be
tested by the rule that tt
were material issues of fact as t
defenses; and that the § 303(b) claim was
time barred.

The district court, although it accepted
the Conex-Twin contentions in several re-
spects, nevertheless denied partial summary
judgment on both counts. Recognizing,
however, that the order involved controlling
questions of law as to which there
substantial ground for difference of opin-
ion, and that if those questions were decid-
ed in plaintiffs’ favor partial summary
judgment on one or both of the counts in
issue might have been proper, the court on
February 22, 1978 amended the opinion to
include the formal statement required by 28
U.S.C. § 1292(b). The plaintiffs filed a
timely notice of appeal, and this court per-
mitted it.

III. SCOPE OF REVIEW
[1] The parties disagree as to what legal
issues may be considered on' this appeal.
Both sides agree that the four questions of
law certified by the district court are prop-
erly before us.®

hereof without respect to the amount in con-
troversy, or in any other court having juris-
diction of the parties, and shall recover the
damages by him sustained and the cost of the
suit.

These are:

1. Where plaintiff's business is conducted
unlawfully, that is, where it operates as a
freight forwarder having been refused a
license by the Interstate Commerce Commis-
sion to so operate, has it suffered injury “in
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In supporting their motion to strike por-
tions of the appellees’ briefs, appellants
suggest that since the defendants prevailed
in the district court on the motion for sum-
mary judgment they may not raise issues of
law decided adversely to them, or not decid-
ed at all.
unavailable to a prevailing party, they con-
tend that thes

Absent a cross-appeal, which is

ssues are not properly be-
fore this court. The appellees in turn argue
that because the district court refused to
identify as controlling questions several eq-
uitable defenses, those defenses may not be
considered in a § 1292(b) appeal. Neither
view is correct. In Katz v. Carte Blanche
Corp., 496 F.2d 747 (3d Cir.) (en banc), cert.
denied, 419 U.S. 885, 95 S.Ct. 152, 42
L.Ed.2d 125 (1974), the court stated the rule
governing § 1292(b) interlocutory appeals:
[Olnce leave to appeal has been granted
the court of appeals is not restricted to a
decision of the question of law which in
the district judge’s view was controlling.
496 F.2d at 754. Accord, Link v. Mercedes-
Benz of North America, Inc., 550 F.2d 860,
865 n. 2 (8d Cir.) (Seitz, C. J., ¢ ing),
cert. denied, 431 U
L.Ed.2d 250 (1977); Johnson v. Alldredge,
488 F.2d 820 (3d Cir. 1973)
U.S. 882, 95 S.Ct. 14
This rule accords w fundamental princi-
ples of appellate review. An appeal pursu-
ant to § 1292(b), like any other, is taken
from the order of the district court, not
f opinion, and the court is
upon not to answer the question certi
Johnson v. All-
2d at 823. When an
order or judgment is before a reviewing
court, “[t]he prevailing party may !
assert in a reviewing court any ground in
support of his judgment, whether or not
that ground was relied upon or even con-

but to decide an appeal.”
dredge, supra, 488

its business” which is compensable in an
action under Section 303 of the Labor Man-
agement Relations Act?

2. Does the NLRB's finding of an unfair
labor practice foreclose consideration of the
labor exemptions, statutory or implied, to the
antitrust laws?

3. Must the legality of the Rules on Con-

ners be tested against a per se rule of
titrust vio
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sidered by the trial court.” Dandridge v.
Williams, 397 U.S. 471, 475 n.6, 90 S.Ct.
1153, 1156 n.6, 25 L.Ed.2d 491|(1970); Mills
v. Electric Auto-Lite Co., 396 U.S. 375, 381
n.4, 90 S.Ct. 616, 24 L.Ed.2d 593 (1970); see
Note, Federal Jurisdiction and Procedure—
Review of Errors at the Instance of a Non-
Appealing Party, 51 Harv.L.Rev. 1058,
1059-60 (1938).

In this case each argument advanced by
the appellees would, if accepted, support
the refusal to enter summary judgment of
liability in favor of Conex and Twin on one
or both counts. If, on the other hand, there
are no genuine issues of material fact re-
maining to be tried, and the district court
committed the legal errors of which appel-
lants complain, we may correct those errors,
and direct the entry of such a judgment.
We could, of course, decline to consider all
of the legal issues tendered once we found
one which would sustain the denial of sum-
mary judgment. But considerations of ju-
dicial economy suggest that when a
§ 1292(b) appeal is taken from the denial of
appellate court
should ordinarily consider all issues “proper-
ly put in dispute” bearing upon whether
entry of judgment appropriate. John-
son v. Alldredge, supra, 488 F.2d at 823
Thus the several motions to strike portions
of the parties’ briefs will be denied, and we
will consider all grounds advanced in sup-

summary judgment an

port of the grant of summary judgment

ested for st

and all grounds
denial.

taining its

IV. THE § 303 CLAIMS AGAINST ILA

Under § 303(a) of the National Labor
Relations Act, 29 U.S.C. § 187(a), it is un-
lawful for a labor organization to engage in
any activity or conduct defined as an unfair

4. Where plaintiff’s business is conducted
unlawfully, that is, where it operates as a
freight forwarder having been refused a
license by the Interstate Commerce Commis-
sion to so operate, has it suffered injury to its
business which is compensable under the
Clayton Act?
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labor practice in § 8(b)(4) of the Act. Per-
sons injured in their b ss or property by
such a violation may bring suit for money
damages against the labor organization
which committed it” Conex and Twin
pointed out that the NLRB found that ILA
had committed § 8(b)(4) unfair labor prac-
tices, and that the Second Circuit affirmed
that finding. That determination, they
suggest, is binding here, leaving nothing to
be litigated except the determination of
damages. The appellees resist this sugges-

tion for reasons we now address.

A. Collateral
[2] The district held he
NLRB’s finding that the ILA had commit-
ted a § 8(b)(4) violation, made in a proceed-
ing to which both ILA and the plaintiffs
were parties, collaterally estops it from liti-
gating its liability for damages on the
§ 303(b) count. ILA contends this holding
was error.

oppel

First, ILA urges that the finding by the
NLRB, an administrative agency, that the
boycott complained of was illegal, is not
entitled to res judicata effect. The cases
relied upon in support of this contention®
were, however, decided before the Supreme
Court’s decision in United States v. Utah
Construction & Mining Co., 384 U.S. 394,
422, 86 S.Ct. 1545, 1560, 16 L.Ed.2d 642
(1966), which stated that:

When an administrative agency is acting

in a judicial capacity and resolves disput-

ed issues of fact properly before it which
the parties have had an adequate oppor-
tunity to litigate, the courts have not
hesitated to apply res judicata to enforce
repose.
Since Utah Construction courts in several
circuits have held that prior NLRB unfair
labor practice determinations were control-
ling on the issue of liability, as to both facts

7. See note 3 supra

8. See, e.g., Old Dutch Farms, Inc. v. Milk Driv-
ers & Dairy Employees Union, 359 F.2d 598,
602-03 n. 7 (2d Cir.), cert. denied, 385 U.S. 832,
87 S.Ct. 71, 17 L.Ed.2d 67 (1966); United Brick
& Clay Workers of America v. Deena Artware,
Inc., 198 F.2d 637 (6th Cir. 1952), cert. denied,
345 U.S. 906, 73 S.Ct. 644, 97 L.Ed. 644 (1953),
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and law, in a subsequent § 303(b) damage
action. E. g., International Wire v. Local
38, IBEW, 475 F.2d 1078 (6th Cir.), cert.
denied, 414 U.S. 867, 94 S.Ct. 63, 38 L.Ed.2d
86 (1973) (res judicata against charging par-
ty); Texaco, Inc. v. Operative Plasterers &
Cement Masons, 472 F.2d 594 (5th Cir.),
cert. denied, 414 U.S. 1091, 94 S.Ct. 721, 38
L.Ed.2d 548 (1973) (res judicata against
charged party); Painters District Council
38 v. Edgewood Contracting Co., 416 F.2d
1081 (5th Cir. 1969); Eazor Express, Inc. v.
General Teamsters Local 326, 388 F.Supp.
1264, 126667 (D.Del.1975). These holdings
are undoubtedly sound. The NLRB has

been design: »y Congress as the tribunal

of choice for the adjudication of unfair la-

bor practices, and the doctrine of primary
jurisdiction is a judicial recognition of the
importance of that designation. See, e
Meat Cutters v. Jewel Tea Co., 381 U.S 3
684-85, 85 S.Ct. 1596, 14 L.Ed.2d 640 (1965).
Board decisions are subject to judicial re-
view on all issues of law. Factual issues
are reviewed by a substantial evidence stan-
dard, one at least as rigorous as that ap-
plied in reviewing non-jury judicial deter-
minations, Fed.R.Civ.P. 52(a), and a good
deal more rigorous than is applied to jury
verdicts. When an NLRB decision subject
to such judicial review has become final it is
not readily apparent that it should have any
less issue preclusion effect than would judg-
ments resulting from non-jury or jury tri-
als.

ILA next argues that even assuming ap-
plicability of collateral estoppel to issues of
fact, the issues in this case are primarily
legal, and on legal issues less deference to a
prior decision is appropriate. The § 303(b)
cases referred to above, giving res judicata
effect to NLRB unfair labor practice judg-
ments, recognize no such distinetion. More-
over, both the Supreme Court and this cir-

In Riverton Coal Co. v. UMW, 453 F.2d 1035,
1042 (6th Cir.), cert. denied, 407 U.S. 915, 92
S.Ct. 2439, 32 L.Ed.2d 690 (1972), the legal
issues sought to be foreclosed on the basis of a
prior agency decision had not been decided in
prior NLRB proceedings involving the same
parties. Hence that case is inapposite here.
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cuit have rejected that approach. In Com-

ISsit of Internal Revenue v. Sunnen,
333 U.S. 591, 601-02, 68 S.Ct. 715, 92 L.Ed.
898 (1948), the Court made clear that issue
preclusion applies both as to issues of fact
and as to issues of law, so long as the same
transactions and legal principles are in-

volved and there has been no subsequent
change in the governing law. See Vander-
veer v. Erie Malleable Iron Co., 238 F.2d
510, 514-15 (3d Cir. 1956), cert. denied, 353
U.S. 937, 77 S.Ct. 815, 1 L.Ed.2d 760 (1957).
In Scooper Dooper, Inc. v. Kraftco Corp.,
494 F.2d 840, 84445 & n.10 (3d Cir. 1974),
which concerned the collateral estoppel ef-
fect of a prior judicial determination that a
collective bargaining agreement fell within
the labor exemption to the antitrust laws,
we expressly recognized that a prior deter-
mination of a mixed question of fact and
law precluded relitigation of that issue, pro-
vided that the party to be estopped had “a
full and fair opportunity” to present his
claim in the prior litigation. Id. at 844.°

[3] It is a settled principle of adminis-
trative law that the courts give considera-
ble deference to the construction of statutes
by those agencies charged with the primary
responsibility for their enforcement. "E.g.,
Red Lion Broadcasting Co. v. FCC, 395 U.S.
367, 381, 89 1794, 23 L.Ed.2d 371
(1969). Thus it is arguable that the scope
of judicial review of agency decisions on
questions of law is narrower than would be

cllate review of court decisions on legal
But that difference does not sug-

gest that res judicata on legal issues should
be less applicable to agency judgments, for
the rule of deference to agency interpreta-
tions of governing statutes is binding not
only on a court reviewing an agency deci-
sion, but also on a court deciding a legal

9. ILA also argues against recognition of the
judgment in the unfair labor practice case in
that the NLRB's proceedings are directed to-
ward vindication of “public” rights, while those
asserted in the § 303(b) count are only private.
It is true that the charging party in an unfair
labor practice proceeding before the Board ad-
vances the public interest in a fair and orderly
labor marketplace. But the typical charging

arty acts primarily in his own interest to halt
juring him personally. Equal-

onduct that is i

issue in the first instance. E.g., Zemel v.
Rusk, 381 U.S. 1, 11-12, 85 S.Ct. 1271, 14
L.Ed.2d 179 (1965). Moreover, in this case
the decision of the NLRB was taken to the
Court of Appeals for the Second Circuit
which passed upon the legal issues involved.

Finally, ILA suggests that for two rea-
sons it did not receive a “full and fair
opportunity” to litigate before the NLRB.
First, it contends that the Board’s proce-
dures provided inadequate opportunity for
discovery against Conex and Twin. Had
ILA been able to avail itself of the dis-
covery provisions of the Federal Rules of
Civil Procedure, it argues, it might have
been able to establish that Conex and Twin
had developed their “tradition” of off-pier
consolidation by fraudulent avoidance of
the 1969 Rules on Containers, and had such
evidence been available it might well have
led to a different result before the Board.

[4] As a general rule, recognition of a
judgment in a prior action between the
same parties should be denied only upon a
compelling showing of unfairness. See Re-
statement (Second) of Judgments (Tenta-
tive Draft No. 1, 1973) § 68.1 and Comment
f. This is particularly true where, as here,
the parties litigant were represented by ex-
pert lawyers who had every reason to ex-
pect that a defeat in the first action might
lead to a second suit founded on the judg-
ment. The Supreme Court has suggested,
however, that in an appropriat
trict court may deny collateral estoppel ef-
fect on the ground of unfairness, even to a
judgment in a prior action between the
same parties, if there are “procedural op-
portunities available to the [defendant] that
were unavailable in the first action of a
kind that might be likely to cause a differ-
ent result.” Parklane Hosiery Co. v. Shore,

case a dis-

ly when resorting to a § 303(b) remedy the
plaintiff, while acting primarily in his own in-
terest, vindicates the public policy of the Na-
tional Labor Relations Act prohibiting unfair
labor practices. That public policy, as inter-
preted by the NLRB, should in the § 303(b)
case determine whether or not there has been a
violation. We are therefore unpersuaded that
the differing object of proceedings before the
NLRB ild serve as a nd for reducing
their collateral estoppel eff
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439 U.S. &
15, 58 L.Ed.2d 552 (1979). The court includ-
ed discovery among the procedural devices
the unavailability of which in the first ac-
tion y militat
toppel by judgment.

nst application of es-
Id. at n.15. On the
record considered by the district court, how-
ever, ILA has made no showing of unfair-
ness. It stipulated before the NLRB that
the record in Balicer v. ILA, 364 F.Supp.
205 (D.N.J.), aff'd, 491 F.2d 748 (3d Cir.
1973), together with the supplemental affi-
davits submitted, s ced for the decision
of the unfair labor practice charges. When
it made that stipulation ILA knew that Mr.
Jacobs, a principal witness for the charging
parties in Balicer, had previously testified
before the Federal Maritime Commission
regarding a pattern of payoffs on the docks
which facilitated evasion of the 1969 Rules
Thus the parties t Board
undoubtedly on notice of the likely exist-
ence of the same evidence they seek to
introduce in this proceeding. Nevertheless,
ILA stipulated to a more limited record,
bypassing the opportunity to resort to the
not insubstantial provisions for production
and examination of witnesses and
ments available in NLRB cases. See 29
C.F.R. §§ 102.30, 102.31 (1977). Instead of
probing the transactions described in the
Jacobs testimony, ILA stipulated that
“there [were] no material issues of credibili-
ty in the record before the [Board] for
resolution requiring a formal hearing,” and
assured the ALJ that the unfair labor prac-
tice charges “[could] be fully resolved on
the basis of the exhibits and transcripts of
testimony entered in the [Balicer case].”
Joint App. 209-10. Thus whatever the
faults of the discovery procedures available
before the Board, ILA’s failure to discover
additional evidence was not the conse-

fore the were

docu-

10. These rejections also may indicate that evi-
dence of the manner in which Conex and Twin
acquired the stuffing and stripping work would
not have had any impact on the NLRB decision.
It was the General Counsel's position in the
§ 10(/) case before Judge Lacey, and that of the
charging parties before the Board, that regard-
less of how the latter acquired the work the
Rules on Containers were an illegal work reac-
Quisition agreement. The Board appears sub-

N. Y. SHIPPING
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quence of those procedures, but of its own
decision not to seek or present further evi-
dence in the NLRB proceeding. It cannot
rely on procedural in the
NLRE affected its
outcome.

[5] ILA

inadequacies
which in no

case

way

relies on Hudson River Fisher-

men’s Ass’n v. FPC, 498 F.2d 827 (2d Cir.
1974), for the proposition that collateral es-
toppel should not be applied where relevant
evidence has come to light that could not
have been discovered in the prior proceed-
i That
application to reopen a

ing by the exercise of due diligence.

case involved an
licensing prc ing bef
Power Corr in order to
error in a technical report which had been
relied upon in that proceeding, which error
could not have been discovered by the exer-
i f due diligence. The Second Circt
reviewing the FPC'’s refusal to reopen
hearing, construed Section 313(b) of the
Federal Power Act, 16 U.S.C. § 825](b), as
permitting reopening, and remanded for a
hearing. Id. at 833-34. Assuming that a
principle similar to that announced in the
Hudson River case also applies in NLRB
proceedings, this is not the proper forum
for its application. For as that case sug-
gests, if ILA has found new evidence, its
appropriate remedy is to seek to reopen the
unfair labor practice case either before the
NLRB or the Second Circuit. We note that
such attempts have been made and reject-
ed.1®

cor

cise

[6] Second, ILA argues that collateral
estoppel is unfair because the Board’s reso-
lution of the unfair labor practice issue
represented an abrupt and unanticipated
change in the applicable legal doctrine.
Prior to 1975, they argue, there were indi
tions that the Rules on Containers were

sequently to have adopted that position. See
International Longshoremen’s Ass'n (Dolphin
Forwarding, Inc.), 236 N.L.R.B. No. 42, 98 L.R.
M.M. 1276, 1277 n.3 (1978). Because we hold
that there was an adequate opportunity to liti-
gate the work acquisition contention, however,
it is not necessary to rest our holding on the
probable irrelevancy of the tendered evidence
to the unfair labor practice determination.
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legal under both the antitrust laws and the
Labor Act.!! ILA cites no authority for the
proposition that collateral estoppel effect
may be denied to a judgment because it
reflects a change in the prior applicable
law, and in the § 303 context such a rule
appears unwarranted. A primary purpose
of the § 303(b) remedy is to make the
plaintiff whole for injury done to his busi-
ness in violation of federal labor law.
Teamsters Local 20 v. Morton, 377 U.S. 252,
260, 84 S.Ct. 1253, 12 L.Ed.2d 280 (1964).
To allow the union a defense of belief in
legality in § 303 cases would cast the bur-
den of such losses upon innocent parties in
direct contravention of that policy. While
the unforeseeability of an unfair labor prac-
tice judgment may reduce the deterrent
value of the § 303 sanction, Congress’s es-
sential compensatory purpose remains, and
should not be thwarted. Even if such a
rule were recognized it might not help ILA
here, for the prior actions upon which it
claims to have relied never resulted in a
final determination that the Rules on Con-
tainers were legal. Moreover, both the
ICTC cases were decided prior to the
adoption and enforcement of the Dublin
Supplement, a development which might
well have changed the earlier tribunals’
The claim of an
unanticipated change in the law does not
persuade us that the judgment in the
NLRB case should not bind ILA.

views of the problem.

B. The Statute of Limitations

ILA pleads that the § 803(b) claim is
time-barred by the one year Puerto Rico
statute of limitations, P.R. Laws Ann. tit.
31, § 5298(2), because Conex and Twin are
incorporated in that Commonwealth and
each conducts one end of its freight consoli-
dator business there. The district court
rejected that contention, holding that the
consolidators’ § 303(b) claim was governed
by New Jersey’s six year statute of limita-
tions for actions in contract, N.J.Stat.Ann.
§ 2A:24-1 (West Supp. 1978), and thus was

Ass'n,

International

S. Naval Supply Center), 195
22! 2), an attempt to enforce the
Rules against an off-pier consolidator was held

Longshoremen’s

N.L.R.B.
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not time-barred. No federal statute impos-
es/ an express limitation upon actions
brought under § 303(b) of the Labor Man-
agement Relations Act. The parties agree
that in such a vacuum a federal court will
apply the law of the state in which it sits.
See, e.g., United Auto Workers v. Hoosier
Cardinal Corp., 383 U.S. 696, 86 S.Ct. 1107,
16 L.Ed.2d 192 (1966); Cope v. Anderson,
331 U.S. 461, 67 S.Ct. 1340, 91 L.Ed. 1602
(1947). At this point they part company.

[7,8] ILA argues that a federal court
sitting in New Jersey on a § 303(b) case
would look not to the most closely analo-
gous New Jersey statute of limitations, but
rather to New Jersey’s choice of law rules.
Under those rules, it suggests, New Jersey
would apply not its own six year statute of
limitations, but that of Puerto Rico. In
advancing this argument ILA relies on the
Rules of Decision Act, 28 U.S.C. § 1652, as
interpreted in Klaxon Co. v. Stentor Elec-
tric Mfg. Co., 313 U.S. 487, 61 S.Ct. 1020, 85
L.Ed. 1477 (1941), and Guaranty Trust Co.
v. York, 326 U.S. 99, 65 S.Ct. 1464, 89 L.Ed.
2079 (1945). That statute and those author-
ities, however, deal with the law governing
causes of action arising under state law.
When, as in § 303(b) cases, the cause of
action arises under federal law, they have
no applicability. Which state statute is to
be borrowed and how it is to be applied to a
cause of action based on federal law are
federal law questions, and are determined
by federal statutory policy. Holmberg v.
Armbrecht, 327 U.S. 392, 395, 66 S.Ct. 582,
90 L.Ed. 743 (1946). Thus state choice of
law rules can govern the choice of a statute
of limitations for a § 303(b) claim only if
reference to those rules furthers substan-
tive federal policy. Moviecolor, Ltd. v.
Eastman Kodak Co., 288 F.2d 80, 83-84 (2d
Cir.), cert. denied, 368 U.S. 821, 82 S.Ct. 39,
7 L.Ed.2d 26 (1961).

[9] This principle has been recognized in
§ 303(b) cases. In United Mine Workers v.
Railing, 401 U.S. 486, 91 S.Ct. 991, 28

to be an unlawful secondary boycott. Thus a
full r before the enforcement of the Dublin
Suppler t began the NLRB had quest i
its legality.
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EXP., INC.

L.Ed.2d 272

does this, both a §

(1970), a case pres:
antitrust claim again: abor orga

the Court remanded to the Fourth Circuit
ther the state
statute of to the
§ 303(b) claim should be construed to apply,
with respect to accrual of the cause of
action, in the same manner as 15 U.S.C.
§ 15b had been construed in Zenith Radio
Corp. v. Hazeltine Research, Inc., 401 U.S.
321, 91 S.Ct. 795, 28 L.Ed.2d 77 (1970), as

applying to an antitrust cl

so t t could co

limitations applicable

On remand
both § 303(b)
provided for

Judge Craven recognized that
and § 4 of the C
recovery for inju

and concluded that the s
tations governing the § 303(b) claim should
be interpreted in the same manner as 15
US.C. § 15b.

gesting to t

Indeed he went further, sug-
e district court that on remand
it should consider whether to read into the
state statute a tolling provision similar to
15 U.S.C. § 16(b) (which tolls § 15b for
private antitrust actions during the penden-
cy of government enforcement actions), to
toll the time bar against the § 303(b) count
during the pendency of unfair labor prac-
tice proceedings before the NLRB. Railing
v. United Mine Workers, 445 F.2d 353 (4th
Cir. 1971); cf. Kreshtool v. International
Longshoremen’s Ass’n, 242 F.Supp. 551, 554
(D.Del.1965).  See also Kinty v. United
Mine Workers, 544 F.2d 706, 723 (4th Cir.
1976), cert. denied, 429 U.S. 1093, 97 S.Ct.
1107, 51 L.Ed.2d 540 (1977); Metropolitan
Paving Co. v. International Union of Oper-
ating Eng’rs, 439 F.2d 300, 306 (10th Cir.),
cert. denied, 404 U.S. 829, 92 S.Ct. 68, 30
L.Ed.2d 58 (1971). These cases are authori-
ty for the rule that in a § 303(b) case the
Specific state statute of limitations that is
adopted, and the manner of its adoption,
are to be determined by the policies that
underlie the federal regulatory statute.

ILA argues that Cope v. Anderson, 331
U.S. 461, 67 S.Ct. 1340, 91 L.Ed. 1602 (1966),
Indicates that state choice of law rules
ought invariably to determine the limita-
tions period for federal causes of action. In

ope, an action brought under the National
Bank Act, 12 U.S.C. §§ 63, 64, the Court
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applied the forum state’s “borrowing stat-
ute” to determine the limitations period
under the Act. The explanation for this
holding is obscure, and it is far from certain
that the Cope rationale w intended to
extend either to judge-made choice of law
303(b). Further-
more, in a more recent decision, UAW v.
Hoos’er Cardinal Corp., 383 U.S. 696, 86
S.Ct. 1107, 16 L.Ed.2d 192 (1966), the Court
expressly reserved the issue whether state
choice of law rules should be applied in
determining the applicable statute of limi-
303(b). Id. at 705 n.8, 86

annot, therefore, be re-

rules or to actions under

tations under §
S.Ct. 1107. Cop
garded as for hat question, which
is squarely

We resolve it in favor of a federal rule.
The choice of law rule to be applied to a
§ 303(b) cause of action must meet two
criteria. It must produce results consistent
with national labor policy, and it should,
insofar as is possible, be relatively easy to
administer. On both counts, we think, ap-
plication of a federal choice of law rule to
determine the governing time bar is prefer-
able. Federal labor policy may be thwarted
by state limitations periods unduly short or
discriminatory. Cf. UAW v. Hoosier Cardi-
nal Corp., 383 U.S. 696, 707 n.9 (1966) 86
S.Ct. 1107. State choice of law rules,
geared as they are to geographical factors
or state policy interests, may be insensitive
to this federal concern. From the view-
point of ease of administration, state choice
of law rules have an initial advantage. Al-
ready formulated, they are readily at hand.
But their frequently complex caleulus of
contacts and interests may produce con-
siderable difficulty in application and un-
certainty of outcome without any corre-
A federal
rule, in contrast, recognizing the more lim-
ited range of factors relevant under federal
law, can be simplified.

[10,11] While neither party has briefed
the issue of the appropriate federal choice
of law rule for § 303(b) cases, we conclude
upon careful reflection that as a general
rule the governing statute of limitations
should be that of the state in which the

sponding improvement of result.
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federal court sits, unless a party can make a
compelling showing that the application of
that statutory time bar would seriously
frustrate federal labor policy or work se-
vere hardship to the litigants. Cf. UAW v.
Hoosier Cardinal Corp., 383 U.S. at 706, 86
S.Ct. 1107. See Hill, State Procedural Law
in Federal Nondiversity Litigation, 69
Harv.L.Rev. 66, 10203 & n.64 (1955). Ref-
erence to the forum state’s statute of limi-
tations absent some such showing provides
an efficient and readily administrable rule
for the vast majority of § 303(b) cases,
while leaving leeway for the relatively rare
instances in which the application of the
forum state’s statute would seriously distort
the operation of the § 303 remedy. How
serious that distortion must be to displace
the forum state’s statute of limitations we
need not resolve in this case. Here the
district court applied that limitations peri-
od. Neither party suggests that its applica-
tion endangers federal labor policy or cre-
ates any risk of unfairness to the litigants.
Absent such danger or risk the district
court’s application of the New Jersey stat-
ute must be affirmed.’?

C. lllegality
[12] ILA argues
erally estopped to contest the § 8(b)(4) vio-
lation, and even though the damage action
was timely filed, its contention that Conex
at the time of the
es hout freight for-
issued by the Interstate
Commerce Commission (ICC), would, if such
licenses were required, be a complete de-
fense to the § 303(b) claim.* Conex and
Twin have always asserted that they are
not freight forwarders within the meaning
of Part IV of the Interstate Commerce Act,
49 U.S.C. § 1002(a)(5)(A), and that the oper-

even if

and Twin were ope
unfair labor pr:

warder permits

12. Because we hold that the ¢
limitations period, b

does not depend on New J choice of law
rules we need not decide whether, had we con-
cluded New Jersey choice of law rules applied,
the result would be different. We note, how-
ever, that since N
employed by C

Jice of a govern-
d or otherwise,

w Jersey Teamsters were
and Twin in that s
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ating authority granted them by the Feder-
al Maritime Commission (FMC) sufficed.
The district court, without determining
whether or not ICC licenses were required,
concluded that if ILA could establish that
they were, a judgment in favor of Conex
and Twin on the § 803(b) claim would be
precluded.

The district court recognized that in an
unfair labor practice proceeding before the
Board the charging party’s violation of an
unrelated statute is not a defense to a
charge of unlawful secondary boycott activ-
ity. See, e.g.,, NLRB v. Springfield Build-
ing & Construction Trades Council, 262 F.2d
494 (1st Cir. 1958). But unlike an action
before the Board, a damage action for inju-
ry to “business or property” under § 303(b),
the district court held, was “purely compen-
satory,” designed to return to plaintiffs
only those losses to which they were legally
entitled. If the plaintiffs’ businesses were
conducted without the required ICC permit,
the court reasoned, they were “nonexistent
in the eyes of the law, [and] entitled to no
legal protection.” 452 F.Supp. at 1034.

This argument has a simplistic surface
appeal reminiscent of the long discredited
doctrine that a person driving without a
license is a trespasser on the highway who
may not recover for injury negligently in-
flicted upon him. See, e. g, Potter v. Gil-
more, 282 Mass. 49, 184 N.E. 373 (1933);
Annotation, 87 A.L.R. 1462. Like that doc-
trine tt T E from serious
flaws. First, despite the fact that only
compensatory damages may be recovered
under § 303(b), e.g., Teamsters Local 20 v.
Morton, 377 U.S. 252, 260, 84 S.Ct. 1253, 12
L.Ed.2d 280 (1964), such actions, like the
remedies available before the NLRB, serve
an important deterrent purpose as well.
Discussing the draft legislation that became

likely that New Jersey would apply its own

statute of li ations. See Schum v. Bailey,

578 F.2d 493 (3d Cir. 1978); Allen v. Volks-

wagen of America, Inc., 555 F.2d 361, 364 (3d

Cir. 1977) (Seitz, C.J., concurring)

3. A similar illegality defense is raised with
e ton Act claim as well,
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§ 303(b),
served:

I think the threat of a suit for
damages is a tremendous deterrent to the
institution of se v boycotts and jur-
isdictional strikes.

93 Cong.Rec. 5060; II Leg. Hist. of Labor
Management Relations Act of 1947 at 1371,
cited in Twin Excavating Co. v. Garage
Attendants Local 731, 337 F.2d 437, 438 (7th
Cir. 1964). Indeed, a secondary boycott is
in the nature of a tort, and it is settled
doctrine that almost all causes of action
sounding in tort have deterrent as well as
compensatory ratior . Calabre-
si, The Costs o

effect of the propo E
recognized purpose of
§ 303(b), the deterrence of secondary boy-
cotts in violation of f

to sacrifice a

eral labor policy, in
g with
an entirely unrelated federal policy of ICC
licensing. The regulatory scheme enforced
by the ICC has goals substantially unrelat-
ed to the federal policy against secondary
boycotts, and its own independent set of
statutory sanctions. See 49 U.S.C. § 1021.
Absent contrary evidence, we assume that
Congress felt these sufficient for the en-
forcement of the ICC regulatory scheme.
The creation by judicial fiat of an addition-
al sanction—the withdrawal of the protec-
tion of § 303(b) because of a technical viola-
tion of an ICC licensing requirement—must
be viewed, as was the “trespasser on the
highway” doctrine, as enforcing a punish-
ment disproportionate to the crime. In
short, the proposed defense would disrupt
the balance struck by Congress between
permissible and impermissible labor activi-
ties, with no discernible benefit, and per-
haps some loss, to the ICC regulatory
scheme.

the interest of encouraging compliance

Thus we hold that the district court erred
in concluding that the absence of an ICC
license would be a defense to liability under
§ 303(b) for the unfair labor practices found
by the NLRB. We express no view on the
question whether, in the trial on damages,
evidence of -the absence of such a license
would bear upon the extent of injury to the
business or property of Conex and Twin.
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would depend upon the
y, and the relationship of
that proof to the ability of Conex and Twin
to carry on their business without a Part IV
permit

we thi

That,
proof of such

D. Equitable Defenses

ILA’s equitable defenses tendered in op-
position to summary judgment on liability
were summarized by the district court as
follows:

ILA also argues estoppel en pais, laches,
The
based

and equitable estoppel. . equitab!

theories are invoked on II

cla that Conex ntional
challenging the Rules on Containers when
they were first implemented because, in
fact, Conex thrived on their existence:
watching the enforcement of the Rules
drive its competitors out of business while
developing techniques, including bribery
of dock bosses and alteration of shipping
documents, to evade the Rules’ strictures.
452 F.Supp. at 1036. Without extended
analysis the court ruled that a fuller devel-
opment of the record was needed before it
could rule on the sufficiency of the ten-
dered defenses. Conex and Twin contend
that this was error because the affidavits
filed in support of the defenses were legally
insufficient.

We start with the observation that the
plaintiffs do not seek damages for any inju-
ry to their business or property occurring
prior to the adoption of the Dublin Supple-
ment in January, 1973. It was not until
February, 1973, that the defendants com-
menced stripping and restuffing plaintiffs’
containers. It was not until March, 1973,
that plaintiffs were refused containers by
the vessel owners. It was not until April,
1973, that they were blacklisted. In June,
1973, Conex filed an unfair labor practice
charge with the NLRB. The record con-
tains nothing suggesting that after Janu-
ary, 1973, Conex or Twin took or failed to
take any action which could be the predi-
cate for a defense of laches or of estoppel.
Indeed ILA does not so argue. Thus we
can eliminate from consideration any possi-
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bility that a § 303(b) cause of action which
accrued in January, 1973, was barred by
laches. Cf. Falsetti v. Local 2026, UMW,
355 F.2d 658, 662 (3d Cir. 1966).

[13] On appeal the ILA concentrates its
equitable defense arguments on the period
prior to the adoption of the Dublin Supple-
ment. It points to two factors which it
suggests are equitable bars to recovery for
the post-Dublin Supplement injuries. First,
Conex and Twin failed to file unfair labor
practice charges between 1969, when the
Rules were adopted, and 1973, when they
were supplemented and finally enforced.
Second, prior to 1973, while the Rules were
in effect, Conex and Twin managed to
evade their enforcement. This conduct,
ILA contends, gives rise to an estoppel en
pais. It reasons that the plaintiffs knew
they were targets of the Rules as early as
July, 1969, and that they took steps, includ-
ing forgery, bribery, and diversion of cargo
to other ports, to make it appear they were
in compliance. At the same time, the plain-
tiffs failed to bring an action before the
Board to challenge the Rules on Containers.
“Since appellees have always obeyed both
the 10(/) injuncticn and the Board’s cease-
and-desist such timely
would have prevented any further viola-
tions of the Act and put an end to Appel-
lant’s [sic] damages while they were mini-
mal.” (ILA Brief at 33-34). The effect of

vasior and dilatory ics, ILA
persuz it (a) that the
Rules were being enforced and (b) that they
were not harmful. In reliance on those
appearances, it proceeded to force the
adoption of the Dublin Supplement. Since
the plaintiffs’ wrongful conduct induced the
adoption of the Dublin Supplement, ILA
contends, they cannot now claim compensa-
tion for injury resulting from its enforce-
ment.

order, challenge

tactic

The defendants have not cited, and we
have not found, any case in which the de-

fense of equitable estoppel or estoppel en

pais has been recognized in an action
brought pursuant to § 303(b) of the Act.
We need not de

should be rec

whether such a defense

cause it is
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clear that even on the defendants’ theory of
estoppel en pais, the affidavits supporting
the defense were insufficient to sustain it.
In the case upon which ILA principally
relies, the four elements of estoppel en pais
are defined:
(1) The party to be estopped must know
the facts; (2) he must intend that his
conduct must be acted upon or must so
act that the party asserting the estoppel
has a right to believe it is so intended; (3)
the latter must be ignorant of the true
facts; and (4) he must rely on the for-
mer’s conduct to his injury.
United States v. Georgia Pacific Co., 421
F.2d 92, 96 (9th Cir. 1970) (quoting Hamp-
ton v. Paramount Pictures Corp., 279 F.2d
100, 104 (9th Cir.), cert. denied, 364 U.S.
882, 81 S.Ct. 170, 5 L.Ed.2d 103 (1960)).
The relevant facts about the impact of the
Rules apparently were known to the plain-

. tiffs, and thus the first element of an estop-

pel exists. But there are no facts in the
record to support any of the other three
elements of the defense. ILA has cited no
evidence for its implausible assertion that
the consolidators’ evasion of the Rules or
failure to file an unfair labor practice
charge was intended, or could reasonably
have been believed to be intended, to induce
it to bargain for the Dublin Supplement.
The pleadings and affidavits indicate that
the plaintiffs hoped that ILA would not
respond at all, so that their evasion of the
Rules could cor 1e. Nor is the failure of
Conex and Twin to bring an NLRB case
prior to 1973 a fact which ILA had a “right
to believe” intended to induce the
adoption of the Supplement. A rule that
persons who' failed to charge a continuing
unfair labor practice at the first opportuni-
ty could for that reason later be barred
from recovery, even when as in this case
the severity of the practices drastically in-
creased, would have
quences for

was

dangerous
tional labor policy. Proceed-

NLRB by a rging party
involve substantial expense and often sub-
stantial risk of retaliation. Firms not yet
seriously injured should not be compelled to
risk a confront

conse-

ings before tt

ion at the earliest possible

moment for fear that if they do not they




Cco
Cite as 602 F
will thereafter be stripped of the protection
of § 303(b).
ILA has also failed to suggest any facts
indicating that it was in fact ignorant of
k state of s on the dock
that it relied on an inaccurate version of
events in adopting the Dublin Supplement.
To the contrary, all of the evidence in the
record suggests that ILA was very much
aware that the Rules on Containers were
not enforced. Indeed, several sections of
the Dublin Supplement are directed in so
many words to the “evasion” or circumven-
tion of the Rules on Containers. See Inter-
pretive Bulletin No. 1, Interpretations 1.3
3, 1L 6IRE]1L T SERE I any
information meeting the standards of Fed.
R.Civ.P. 56(c) suggesting that it ever held,
or acted upon, anything other than an accu-
rate view of events.

af s, Or

nowhere cites

Since there is no material issue of fact
with respect to three of the four elements
of an estoppel, we conclude that the equita-
ble defense asserted by ILA would be legal-
ly insufficient to preclude the imposition of
liability under § 303(b) and that the district
court erred in denying summary judgment
in order to explore it further. We hold,
then, that the order appealed from, insofar
as it denied a summary judgment of liabili-
ty on Count III of the Conex and Twin
complaints must be reversed.

V. THE § 4 CLAYTON ACT CLAIM

In Count I of their complaints Conex and
Twin charge that the Dublin Supplement
and the steps taken to implement it are a
concerted refusal to deal, and thus a per se
violation of the Sherman Act. While Count
IIT seeks relief only against ILA, Count I
Joins both union and employer defendants,
all of whom, admitting both the agreement
and the steps taken to implement it, assert
several defenses to the antitrust claim,
Which we now consider.

A. The Labor Exemption

The principal defense tendered in opposi-
tion to summary judgment is that both the

14,

ident of NYSA] May 11, 1972

4 EXP., INC. v.

Y
194

Rules
lective
within the labor exemption to the antitrust
that both
action
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and the Dublin Supplement are col-

bargaining arrangements falling

The defendants concede

agreements involved con

laws.
certed be-
tween the ILA and the employer defend-
ants, and hence are ineligible for the statu-
tory antitrust exemptions provided in the
Clayton Act, 15 U.S.C. § 17, 29 U.S.C. § 52,
and the Norris-LaGuardia Act, 29 U.S.C.
§§ 104, 105, 113. UMW v. Pennington, 381
U.S. 657, 661-62, 85 S.Ct. 1585, 14 L.Ed.2d
626 (1965); United States v. Hutcheson, 312
U.S. 219, 232, 61 S.Ct. 463, 85 L.Ed. 78t
(1941).

Thus the dispute is over the applicability
of the so-called nonstatutory labor exemp-
tion, defined by the Supreme Court in the
series of cases beginning with Apex Hosi

Leader, 310 469, 60 S.Ct.

L.Ed. 1311 (1940), and culminating in Con-
nell Construction Co. v. Plumbers & Steam-
fitters Local 100, 421 U.S. 616, ¢ Ct
1830, 44 L.Ed.2d 418 (1975). That dispute,
in turn, presents two aspects: (1) whether
the NLRB finding of violations of
§§ 8(b)(4)(ii)(B) and 8(e) precludes relitiga-
tion of the illegality of the charged conduct
as a matter of federal labor law; and (2)
whether, assuming such illegality, the non-
statutory labor exemption should neverthe-
less be available.

1. The Preclusive Effect of the NLRB
Judgment On Labor Law Issues

[14] In Part IV. A., supra, we held that
ILA was estopped by the judgment in the
NLRB unfair labor practice case from relit-
igating in the § 303(b) case the legality of
the Dublin Supplement and the steps taken
to implement it. To the extent that the
undisputed facts and conclusions of law re-
ferred to in that Part are relevant on the
availability of the labor exemption to ILA,
our prior analysis is equally applicable.
Moreover, NYSA, as the collective bargain-
ing representative of the vessel owners and

See, e.g., Letter of Thomas W. Gleason [President of the ILA] to James Dickman [Pres-
Joint App. 321a.
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stevedores, was a party to the NLRB ac-
tion, an appellant in the Second Circuit and
an unsuccessful petitioner for certiorari in
the Supreme Court. None of these defend-
ants contend that they were so insufficient-
ly represented before the Board that they
should not be bound to the same extent as
ILA by the resulting judgment.s Since
both ILA and the employer defendants
were represented before the NLRB and in
the Court of Appeals in the Second Circuit,
we hold that they are equally bound by the
judgment, and estopped to contest the find-
ing that their efforts to enforce the Rules
were unfair labor practices. We reject, as
well, appellees’ contention that recognizing
the issue preclusion effect of the NLRB
decision deprives them of their seventh
amendment right to a jury trial. Parklane
Hosiery Co. v. Shore, 439 U.S. at 332, 99
S.Ct. at 652 & n.19.

2. The Effect of the § 8(e) Violation
upon the Availability of the
Labor Exemption
[15] We are faced, then, with the ques-
tion whether a contract or combination,
which has been adjudicated to be a violation

of the prohibition in § 8(e) against contracts
calling for secondary boycotts, can never-
theless be held to be within the nonstatuto-
ry antitrust exemption because it was nego-
tiated as a part of a collective bargaining
agreement.

Prior to 1959 it was an unfair labor prac-
tice under then § 8(b)(4}(A) of the National
Labor Relations Act for a union to urge
employees of an employer to refuse to per-
form work in order to compel their employ-
er to cease doing business with a third
party. That prohibition did not apply to
employer refusals to deal that were embod-
ied in collective bargaining agreements,
however, and unions remained free to seek
such agreements by collective bargaining,
informational picketing or otherwise. See
15. The stévedore defendants do contend that as

a matter of antitrust law the record on summa-

ry judgment is legally insufficient to bind them.
That contention is discussed at Part V. F., infra
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Brotherhood of Carpenters v. NLRB, 357

U.S. 93, 78 S.Ct. 1011, 2 L.Ed.2d 1186 (1958)

(Sand Door). Congress concluded that

these “hot cargo” agreements gave uniong

too much leverage against secondary par.
ties, and in 1959 it amended § 8(b)4), to
prohibit coercion directed not only at em.
ployees of the primary employer, but alsy
against the employer himself. It also addeq
in § 8(e) a prohibition upon contracts obi
gating employers to refrain from doing
business with third parties.’® In Nationa]

Woodwork Manufacturers Ass’n v. NLRB

386 U.S. 612, 87 S.Ct. 1250, 18 L.Ed.2d 357’

(1967), the Court narrowly construed the

prohibitions in the 1959 amendments. Dis.

tinguishing Allen Bradley Co. v. Local Up.
ion No. 8, IBEW, 325 U.S. 197, 65 S.Ct.

1533, 89 L.Ed. 1939 (1945), as a case involy-

ing secondary boycott activity, the Court

held that while secondary activity aimed at
acquiring for employers and union members
work already being performed by third par-
ties was prohibited, Congress did not intend
the prohibition of work preservation clauses
in collective bargaining agreements even
though such clauses might fall within the
literal terms of § 8(e). Indeed the Court
explicitly recognized that the 1959 amend-
ments made no change in the rule of Fibre-

board Paper Products Corp. v. NLRB, 379

U.S. 208, 85 S.Ct. 398, 13 L.Ed.2d 233 (1964),

that work preservation is a mandatory sub-

ject of collective bargaining. 386 U.S. &t

642, 87 S.Ct. 1250. The determination

; W
whether a given demand went beyond the
legitimate primary area of work preserva-
tion and into the forbidden secondary boy-
cott area was said to involve in each ig-
stance a factual inquiry into all the sur-

rounding circumstances. - 386 U.S. at 644, 87

S.Ct. 1250. Here the forum of choice, t,se

NLRB, has made that factual inquiry and

has determined that the Rules are directed *

not at work preservation, but at acquiring

work from the employees of a secondary
employer.

16. Congress at the same time recognized that
the special historical situation in the construc-
tion and apparel industries justified a limited
exception to § 8(e) for those two industries.
Those provisions are, of course, inapplicable
here.




CONSOL. EXP., INC. v. N. Y. SHIPPING ASS'N 513

Cite as 602 F.2d 494 (1979)

One consequence of the NLRB’s decision
is to foreclose the argument that the object
of the agreement ultimately reached is a
mandatory subject of collective bargaining,
for an agreement that violates § 8(e) cannot
meet that standard. The NLRB has stated
that:

the Act does not permit . . . the

insistence, as a condition precedent to

entering into a collective bargaining
agreement, that the other party to the
negotiations agree to a provision or take
some action which is unlawful or incon-
sistent with the basic policy of the Act.
Compliance with the Act’s requirement of
collective bargaining cannot be made de-
pendent upon the acceptance of provi-
sions in the agreement which, by their
terms or in their effectuation, are repug-
nant to the Act’s specific language or
basic policy.
National Maritime Union (Texaco Co.), 78
N.L.R.B. 971, 981-82 (1948), enf’d, 175 F.2d
686 (2d Cir. 1949), cert. denied, 338 U.S. 954,
70 S.Ct. 492, 94 L.Ed. 589 (1950). See also
NLRB v. Wooster Div., Borg-Warner Corp.,
356 U.S. 342, 360, 78 S.Ct. 718, 2 L.Ed.2d
823 (1958) (Harlan, J., concurring and dis-
senting).

A further consequence of the NLRB’s
factual determination, in the antitrust con-
text, is suggested in Justice Brennan’s Na-
tional Woodwork discussion:

In effect Congress, in enacting

§ 8(b)4)(A) of the Act [the statutory

predecessor of § 8(e)], returned to the

regime of Duplex Printing Press Co. and

Bedford Cut Stone Co., supra, and barred

as a secondary boycott union activity di-

rected against a neutral employer, includ-

ing the immediate employer when in fact
the activity directed against him was
carried on for its effect elsewhere.

. at 632, 87 S.Ct. at 1262. Justice
Brennan’s reference to Duplex Printing
Press Co. v. Deering, 254 U.S. 443, 41 S.Ct.
172, 65 L.Ed. 349 (1921), and Bedford Cut

17. The Supreme Court has recently cautioned
that all exemptions from the antitrust laws,
including the labor exemption, are to be nar-
rowly construed. Group Life & Health Insur-

Stone Co. v. Journeymen Stone Cutters’

Ass’n, 274 U.S. 37, 47 S.Ct. 522, 71 L.Ed. 916
(1927), is to cases holding that despite § 20
of the Clayton Act a secondary boycott
could be enjoined in a private action under
the antitrust laws. The quoted dictum, al-
though suggestive of the effect of a § 8(e)
violation on the nonstatutory antitrust ex-
emption, is not decisive. Both Duplex
Printing and Bedford Cut Stone were decid-
ed on statutory exemption grounds prior to
the full emergence of the nonstatutory ex-
emption. But it must be kept in mind that
§§ 8(b)d) and 8(e), while housed in the
National Labor Relations Act, are, like the
Sherman Act, u g the basic
federal economic policy

upon competition in the mark

goods and services as distinct from the la-
bor market. Thus §§ 8(b}(4) and 8(e) rein-
force rather than conflict with the basic
policy of the antitrust laws, and suggest a
cautious approach to the recognition of a
nonstatutory antitrust exemption for con-
duct in violation of their prohibitions.'”
Nonetheless there remains room for the ar-
gument that even though ILA achieved at
the bargaining table an object that is un-
lawful under §§ 8(b)(4)ii)(B) and 8(e), and
thus not a mandatory subject of collective
bargaining, the nonstatutory exemption
should nevertheless apply.

The term nonstatutory exemption, com-
monly used in discussing the interface be-
tween the often conflicting national anti-
trust and labor policies, is a shorthand de-
seription of an interpretation of the Sher-
man Act, making that statute inapplicable
to restraints imposed in the interest of law-
ful union monopoly power in the labor mar-
ket. The opinion generally credited as orig-
inating that construction of the antitrust
laws is that of Chief Justice Stone in Apex
Hosiery Co. v. Leader, 310 U.S. 469, 60 S.Ct.
982, 84 L.Ed. 1311 (1940). In that case, an
organizational dispute erupted into a sit-in
strike which stopped production, and halted
the shipment of finished goods. The Court
. ance Co. v. Royal Drug Co., 440 U.S. 205,

229, 230, 99 S.Ct. 1067, 1082, 59 L.Ed.2d 261
(1979)

N MW
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held this conduct exempt from the antitrust
laws on two grounds. The union's goal,
“elimination of price competition based on
differences in labor standards . . .)”
was not “the kind of curtailment of price
competition prohibited by the Sherman
Act.” Id. at 503-04, 60 S.Ct. at 998. More-
over, Justice Stone held, there was no show-
ing that the challenged restraint was “in-
tended to have or in fact ha[d]” an effect
upon the product market. Id. at 512, 60
S.Ct. at 1002. The Court thus distinguished
Duplex Printing Co. (a classic secondary
boycott) and Bedford Cut Stone (involving
a “refusal to handle” the primary’s product)
because in those cases the intent and effect
of the conspiracy had been to restrain the
product market by pressuring secondary
parties to withdraw their patronage from
the target manufacturer. Id. at 505-06, 60
S.Ct. 982. It would seem therefore that
had such a secondary purpose and effect
been shown, Sherman Act liability would
have attached. See also United States v.
Hutcheson, 312 U.S. at 241-42, 61 S.Ct. 463
(Stone, C. J., concurring).

Apex Hosiery establishes two principles
central to the subsequent development of
the nonstatutory exemption. First, the ra-
tionale of the exemption is protection of the
union’s power to eliminate competition in
the labor market over wages and working
conditions. Restraints operating on that
primary market are presumptively outside
the

restraints, like th

scope of the Act. Second,
Printing Co.
and Bedford Cut Stone, which are aimed at
controlling a secondary product or service
market are suspect, and are presumptively
covered by the Sherman Act.

When the Court first had occasion to
consider the application of the infant non-
statutory exemption to a collective bargain-
ing agreement, it might have taken the
position that anything achieved as a result
of collective bargaining with the primary
employer was exempt from antitrust sanc-
tion.
many difficulties. In
Local No. 38, IBEW,
1533, 89 L.Ed. 1939 (1945

Court took a different n, holdi at

Such a course would have avoided
Allen adley Co.
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the distinction between union efforts aimed
at the labor market and those aimed at the
product market applied even to a collective
bargaining agreement. In that case a un-
ion successfully negotiated, by legitimate
refusal-to-deal clauses with local
electrical equipment manufacturers and
contractors. The union’s success in obtain-
ing those agreements created a product
market cartel in the New York area, which
in time came to look not only “to terms and
conditions of employment but also to price
and market control.” Id. at 800, 65 S.Ct. at
1535. The union had actively assisted in
policing and protecting that cartel. When
an excluded electrical manufacturer sued to
enjoin union activities on behalf of the car-
tel, the union’s participation in the illegal
scheme was held to be an antitrust violation
despite the collective bargaining context
and despite the relationship of the re-
straints to wage and job stability. With
the Allen Bradley decision faded any hope
for a bright line between union activities
exempt from and subject to the antitrust
laws based on the existence of a collective

mea

bargaining relationship.
ever, strongly reaffirmed the suggestion in
secondary

The opinion, how-

product or
service market restraints must meet a high-
er standard of justification to claim the
Cf. National Wood-

'n v. NLRB, 386

1250 (characteriz

antitrust exemption.
work Manufacturers
U.s 628-30, 87 S.Ct
y work

y Juis
tion scheme that would now be forbidden
under § 8(e)).

Justice Black’s opinion in Allen Bradley
indicates that if a union coerced a refusal-
to-deal clause, or some other clause having
secondary market effects, solely in its own
interest, and not in the interest of conspir-

Allen Brad e isi-

ing businessmen, the exemption applies.

See Bradley Local No. 3,
IBEW, 325 U.S. at 809-10, 65 S.Ct. 1533.
Under that reading of Allen Bradley, collec-
tive bargaining agreements might have
been held exempt from Sherman Act scruti-
ny, regardless of their impact on the nonla-

Allen Co. v.

bor marketplace, absent a showing of an

intent on the part of the union to join with
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employers in a larger Sherman Act conspir-
acy. And an appropriate test for whether
the union was to be deemed to be acting
solely in its own interest might well have
been whether the subject matter of the
agreement was a permissive or mandatory
subject of collective bargaining.

In United Mine Workers v. Pennington,
381 U.S. 657, 85 S.Ct. 1585, 14 L.Ed.2d 626
(1965), the Court considered a collective
bargaining agreement with a multi-employ-
er unit of coal producers in which the union
agreed with the employers in that unit to
impose the agreed-upon wage scale upon all
coal producers with whom it had a collec-
tive bargaining relationship. The Union
contended that since the agreement con-
cerned wage standards, a quintessential la-
bor market concern, it was exempt from the
antitrust laws. Six Justices rejected that
contention.  Justice White, writing for
three members of the Court, conceded that
“wages lie at the very heart of those sub-
Jjects about which employers and unions
must bargain.” Id. at 664, 85 S.Ct. at 1590.
Recognizing that the union could unilateral-
ly have adopted a uniform wage standard
as a matter of bargaining policy, the Court
held that the alleged agreement was not
necessarily exempt. Justice White wrote:

We think a union forfeits its exemption

from the antitrust laws when it is clearly

shown that it has agreed with one set of
employers to impose a certain wage scale
on other bargaining units. One group of
employers may not conspire to eliminate
competitors from the industry and the
union is liable with the employers if it
becomes a party to the conspiracy.

Id. at 665-66, 85 S.Ct. at 1591. He went on,

however, to suggest that the unavailability

of the exemption was not dependent upon a
predatory intention on the part of the em-
ployers in the bargaining union.

From the viewpoint of antitrust policy,
moreover, all such agreements between a
group of employers and a union that the
union will seek specified labor standards
outside the bargaining unit suffer from a
more basic defect, without regard to
Predatory intention or effect in the par-
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ticular case. For the salient characteris-
tic of such agreements is that the union
surrenders its freedom of action with re-
spect to its bargaining policy. Prior to
the agreement the union might seek uni-
form standards in its own self-interest
but would be required to assess in each
case the probable costs and gains of a
strike or other collective action to that
end and thus might conclude that the
objective of uniform standards should
temporarily give way. After the agree-
ment the union’s interest would be bound
in each c to that of the favored em-
ployer group. It is ju ich restraints
upon the od ynomic units to
act according to their own choice and
discretion that run counter to antitrust
policy.
Id. at 668, S.Ct. at 1592
Justice White's definition of the prohibit-
ed conduct is decidedly ambiguous. The
first quoted excerpt seems to say that the
antitrust evil is knowing union participation
in an employer’s conspiracy to eliminate
competitors, a view consistent with some
language in Allen Bradley. But the second
passage suggests that the more serious evil,
impinging upon both labor and antitrust
policy, is the union’s restriction of its free-
dom to deal with other competitor employ-
ers. That defect, Justice White 'suggested,
remained “without regard to predatory in-
tention or effect in the particular case.”
Id. at 668, 85 S.Ct. at 1592. This latter
theme echoes the concern expressed in
Apex Hosiery and Allen Bradley with
agreements directed at secondary parties.
Citing Justice White’s opinion, the plain-
tiffs argue that Pennington stands for the
proposition that “an agreement which is
tactically designed to achieve objectives
outside the bargaining unit is not entitled
to antitrust immunity.” Plaintiffs’ Brief at
38. This reads the Pennington holding too
broadly. Although it is denominated the
opinion of the Court, Justice White’s Pen-
nington opinion did not command a majori-
ty for his labor exemption discussion. In a
concurring opinion Justice Douglas, writing
for three Justices, expressly stated that as

B SEI e Y
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he read Justice White's opinion, it “reaf-
firms the principles of Allen Bradley . . ..”
Id. at 672, 85 S.Ct. at 1595. He suggested
that on remand, the jury should be instruct-
ed that in order to find an antitrust viola-
tion, they must conclude both that the un-
ion agreed to press a wage
er employers could not pay,
agreement “was made for the purpose of
forcing some employers out of business
4 .2 Id. at 672-73, 85 S.Ct. at 1595.
Elsewhere, he stressed that the “purpose”
described earlier involves both “knowledge”
that the minor manufacturers would be
driven out of business, and “intent” to do
so. Id. at 675, 85 S.Ct. at 1585. Since the
three Justices who joined in the Douglas
opinion would have upheld the union’s claim
of antitrust immunity absent a showing of
predatory intent, and three others would
have upheld the claim of immunity on
broader grounds announced by Justice
Goldberg, the Douglas opinion may well be
read as limiting antitrust liability for agree-
ments concerning subjects at the ‘“very
heart” of the collective bargaining process
intent can be
Accord, Embry-Riddle Aeronauti-
cal Univ. v. Ross Aviation, Inc., 504 F.2d
896, 903 (5th Cir. 1974) (“‘concerted pur-
pose”); Lewis v. Pennington, 400 F.2d 806,
814 (6th Cir.), cert. denied, 393 U.S. 983, 89
S.Ct. 450, 21 L.Ed.2d 444 (1968) (“predatory
intent”); Meltzer, Labor Unions, Collective
o and the Antitrust Laws, 32
U.Chi.L.Rev. 659, 720-21 (1965); 1 P. Aree-
da & D. Turner, Antitrust Law, 1229 at
211 (1977).
insulate collective bargaining over subjects
like wages, which are at the core of legiti-
mate union concern, from the disrupting
effect of potential antitrust sanctions. See
Embry-Riddle Aeronautical Univ. v. Ross
Aviation, Inc., 504 F.2d at 908; 1 P. Areeda
& D. Turner, supra, 5 229e at 209-11

to cases where predatory
shown.

Such a standard would tend to

If Pennington were the controlling prece-
dent the plaintiffs’ motion for summary
judgment should properly have been denied.
Assuming arguendo that the agreement
here concerned a subject at the “very
heart” of t
the affidavits suggest that in determining

» collective bargaining process,
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the intent of ILA and the employer defeng.
ants issues of fact remain. ILA avers that
the sole purpose of the Dublin Supplement
was to protect union job opportunities. The
vessel owners say that they did not really
want the acquired business, and that they
therefore lacked the predatory intent re.
quired by Pennington. Weé are mindfy]
that summary judgment is generally inap-
propriate in antitrust cases “where motive
and intent play leading roles.” Poller v,
Columbia Broadcasting System, Inc., 368
U.S. 464, 473, 82 S.Ct. 486, 491, 7 L.Ed.24
458 (1962).

A second line of authority, however, per-
mits the imposition of antitrust liability
without a showing of predatory intent. On
the same day that Pennington was decided
the Court handed down Meat Cutters v.
Jewel Tea Co., 381 U.S. 676, 85 S.Ct. 1596,
14 L.Ed.2d 640 (1965), which involved a
multi-unit collective bargaining agreement
in the food store industry. The agreement
imposed on the entire bargaining unit a
restriction on marketing hours, a direct re-
Jewel Tea
Company, a member of the unit, signed the
protest but promptly
brought an action for declaratory and in-

straint on the product market.

agreement under
It con-
tended that the marketing hours restraint
violated the Sherman Act because it limited
the hours during which Jewel could com-
pete with other meat retailers in the bar-

junctive relief against the union.

gaining unit.
that the agreement was exempt from the
Sherman Act, but three opinions were filed,
Justice White,
announcing the judgment, in an opinion
joined by Chief Justice Warren and Justice
Brennan, said that for restraints on the
product market, the test of exemption was
whether the restraint:

The Court’s judgment held

each receiving three votes.

is so intimately related to
orking conditions that
the unions’ successful attempt to obtain
that provision through bona fide, arm's-
length bargaining in pursuit of their own

wages, hours and

labor union policies, and not at the behest
of or in with
groups, falls within the protection of the

combination non
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is therefore ex-
empt from the Sherman Act.

Id. at 689-90, 85 S.Ct. at 1602 (footnote

omitted). But if a union demanded, and an

employer agreed to, an anticompetitive re-

national labor policy

straint designed to protect an interest not a
mandatory subject of bargaining, White
“seriously doubt[ed]” that the antitrust ex-
emption would apply. Id. at 689, 85 S.Ct.
1596. Relying on NLRB decisions holding
that hours of work were a subject of man-
datory bargainin he then considered
whether the re on hours of opera-
justified by its close relationship to
members

Id. at ¢

rictio
tion w.
interes

the uni in avoiding

night wor The

trial court had found that such operations

would threaten that protected interest.
Since that finding was not clearly errone-
ous, Justice White s:

was exempt. Id.

d that the agreement
697, 85 S.Ct. 1596.
Justice Goldberg, concurring in an opin-

ion in which Justices Harlan and Stewart

joined, proposed a test similar to, although
somewhat broader than Justice White's.

Goldberg would have held that “collective

bargaining activity concerning mandatory

subjects of bargaining under the Labor Act
is not subject to the antitrust laws.” Id. at

710, 85 S.Ct. at 1614. He also observed that

“decisions of the Labor Board as to what

constitutes a subject of mandatory bargain-

ing are, of course, very significant in deter-
mination of the applicability of the labor
exemption.” Id. at 710 n.18, 85 S.Ct. at

1614.

The six Justices comprising the Jewel Tea
majority were thus agreed that when a
collective bargaining agreement imposed
restraints upon the employer’s product mar-
ket, the most significant issue in determin-
ing the availability of the labor exemption
was whether the restraint involved a man-
datory subject of collective bargaining.
Moreover Justice White’s opinion suggests
that the burden is on the union to demon-
strate that the challenged product market
restraint is in fact no broader than neces-
sary to promote the union’s interest in such
a subject. Absent such a demonstration,

the restraint must fall. Ackerman-Chilling-

worth, Div arsh & McLennan, Inc. v.
Pacific Elec. Contractors Ass'm, 579 F.2d
484, 503 (9th Cir. 1978) (Hufstedler, J., con-
curring and dissenting), cert. denied, 439
U.S. 1089, 99 S.Ct. 872, 59 L.Ed.2d 56
(1979).

The Court’s most recent pronouncement
on the application of the Sherman Act in
the labor context, Connell Construction Co.
v. Plumbers & Steamfitters Local 100, 421
U.S. 616, 95 S.Ct. 1830, 44 L.Ed.2d 418
(1975), is consistent with this analysis. In
that case a labor org
general contractor into an agreement to
hire only those s
lective r
Like the Jewel
tor sued to invalidate the agreement under
the Sherman Act. The case did not involve
a collective bargaining agreement, and so,

ation coerced a

beontractors who had col-
with it.
ea Company, the contrac-

barg agreements

as Justice Powell carefully noted, considera-
tions peculiar to the collective bargaining
context were absent. Id. at 625-26, 95
S.Ct. 1830. Nonetheless, the Court
lyzed the restraint in terms similar to Jewel
Tea’s. It found that the goal of the agree-
ment—the organization of non-union em-
ployers—was legitimate. But the agree-
ment exacted in Connell, Powell held,
reached too broadly, for it operated as a
direct restraint upon the competition of
non-union subcontractors, even if their com-
petitive advantage was derived from effi-
ciency rather than substandard wages and
working conditions.
This kind of direct restraint on the busi-
ness market has substantial anticompeti-
tive effects, both actual and potential,
that would not follow naturally from the
elimination of competition over wages
and working conditions. It contravenes
antitrust policies to a degree not justified
by congressional labor policy, and there-
fore cannot claim a nonstatutory exemp-
tion from the antitrust laws.
Id. at 625, 95 S.Ct. at 1836. Despite its
explicit distinction of the collective bargain-
ing situation, the Connell mode of analysis
is similar to that of the Jewel Tea majority.
The requirements for antitrust exemption
are, first, that the market restraint advance

ana-




518

a legitimate labor goal, and, second, that
the agreement restrain trade no more than
is necessary to achieve that goal. In addi-
tion Connell clarifies the relationship be-
tween unfair labor practice remedies under
§ 8(e) and treble damage actions under the
antitrust laws. Local 100 had argued that
the unfair labor practice remedies under
§ 10() and § 303 of the Act were exclusive
and precluded a suit in antitrust based on a
§ 8(e) violation. The Court rejected this
contention, stating that such remedies were
available despite and in addition to the
availability of Labor Act remedies. Id. at
633-34, 95 S.Ct. 1830.

Were this an action for injunctive relief,
we think that Jewel Tea and Connell would
require a summary judgment rejecting the
labor exemption. The anticompetitive ef-
fect of the enforcement of the Rules and
the Dublin Supplement is on this record
undisputed. By requiring that LCL and
LTL containers be stripped at the dock, the
Rules exerted a substantial upward pres-
sure upon the price of container shipping.
More important, the Boycott provisions of
the Dublin Supplement led to the foreclo-
sure of all LCL and LTL consolidators oper-
ating within the forbidden fifty mile range
from the entire shipping market between
the Port and Puerto Rico. This anticompet-
itive impact is significant and uncontested.
These anticompetitive effects cannot now
be justified by their advancement of legiti-
mate labor go; Six Justices in the Jewel
Y ptl quiry
<ing whether the subject matter of the
challenged agreement v

ted to, a ma;

ve bargaining. Whether one prefers

the White or Goldberg formulations in Jew-

el Tea, under either a finding that the

Rules were not a mandatory subject of bar-

gaining effectively undercuts any conten-

tion that they so “fall within the protection
nal labor policy,” as to be ¢

xempt from antitrust scrutiny

7. Pennington, 381 U.S. at 665,

. at 1596 (White, J.); Jewel Tea, 381

Ct. at 1596 (White, J.); Id.

, dis-

by as
itself, or was
ory subject of

whether a par-
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ticular union demand is a mandatory sub-
ject of bargaining central to a determina-
tion of the scope of-the labor exemption).
Here, the NLRB has held that the Rules
and the Dublin Supplement violated
§§ 8(b)(4) and &(e) of the Labor Act. Hence
the “direct and overriding interest of un-
ions” in mandatory subjects of bargaining,
381 U.S. at 732, 85 S.Ct. 1596 (Goldberg, J.,
dissenting), is absent. Nor can it fairly be
contended in the wake of that holding that
the Rules are protected because they served
a legitimate union interest. The NLRB has
found that the object of the Rules was work
acquisition, an activity that is condemned
by national labor policy. NLRB v. Enter-
prise Ass’n of Pipefitters, 429 U.S. 507, 529
n.16, 97 S.Ct. 891, 51 L.Ed.2d 1 (1976). As
we noted above, Apex Hosiery, Allen Brad-
ley, and Nat’l Woodwork Manufacturers
Ass’n all indicate that illegal secondary ac-
tivity of this kind is subject to Sherman Act
sanctions.

Although no court has yet had occasion to
hold that an NLRB finding of an unfair
labor practice precludes recognition of com-
plete nonstatutory antitrust immunity, well
reasoned decisions in other circuits support
that conclusion. See Mackey v. National
Football League, 543 F.2d 606, 614 (8th Cir.
1976) (Lay, J.), cert. dismissed, 434 U.S. 801,
98 S.Ct. 28 L.Ed.2d 59 (1977) (“federal
labor policy is sufficiently implicated to pre-
vail only where the agreement sought to be
exempted concerns a mandatory
bargaining.”); Ackerman-Chill-
ingworth, Div. of Marsh & McLennan, Inc.

Pacific Electrical Contractors Ass’n, 579
F.2d 484, 503 (9th Cir. 1978) (Hufstedler, J.,
concurring and dissenting), cert. denied,
439 U.S. 1089, 99 S.Ct. 872, 59 L.Ed.2d 56
(1979). That result is also consistent with
this court’s decisions in International Ass'n
of Heat & Frost Insulators v. United Con-
tractors’ Ass’n, 48¢ ‘
F.2d

Heat Insulators was an antitrust suit by

collective

modified, 494

association and its assertedly “captiv

ion. Many of the charged antitrust viola

) have beer




fair labor prac

opinion, Judge

jurisdiction of the NLRB ov
He stated

ir lahc

labor practices.
gatio

then s

the labor exemption. k
When informed that the Board had already
heard the plaintiff’s unfair labor practice
charges and determined there was no labor
law violation, the court vacated its opinion
requiring that the district court certify the
labor issues to the Board. But it recognized
that the NLRB holding that the agreements
were legal under the Labor Act was “not

conclusive” on the issue of

under the an t laws.
citing Meat Cutters 23
U.S. 676, 85 S.Ct. 1596, 14 L.Ed.2d 640
(1965). Taken together the two opinions in
Heat Insulators suggest that conduct illegal
under federal labor law can claim no immu-
nity from antitrust sanctions.

In support of the contrary position the
appellees rely principally upon Commerce
Tankers Corp. v. National Maritime Union,
553 F.2d 793 (2d Cir.), cert. denied, 434 U.S.
923, 98 S.Ct. 400, 54 L.Ed.2d 280 (1977).
There, as here, a clause in a collective bar-
gaining agreement had been held to be in
violation of § 8(e) in a prior NLRB proceed-
ing. There, as here, the injured party ar-
gued that the NLRB’s finding of illegality
The
district court rejected the antitrust claim on
another ground, and thus did not reach the
immunity issue. On appeal, the district
court’s ground of decision was rejected by
the Second Circuit. That court, however,
refused to rule that the § 8(e) violation
eliminated the antitrust exemption, both
because the district court had not con-
sidered the issue, and because only one par-
ty had briefed it on appeal. It did state in
dictum that it did not think that the finding
of a § 8(e) violation “necessarily deter-
mine[d]” the immunity issue, although it
“le[nt] support to appellant’s position.” Id.
at 802. The Commerce Tankers court’s rea-
sons for disposing of the exemption issue
Suggest that the holding does not have the
force of a fully considered decision on the

eliminated the antitrust exemption.
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Moreover, the Commerce Tankers
plain why the finding of
d not “necessarily deter-
Judge
* M ES-
FOLLO-
1 a position similar to that adopted
here, thus went unanswered. To the extent
that Commerce Tankers may suggest the
possibility that a § 8(e) violation may be
completely exempt under the Sherman Act
we find it unpersuasive.

merits.
opinion c
a § 8(e) violatior
mine” the exemption question.
Lun isie i which

hold that the enforce

and Dublin Supplement w

inder the tests of «

could be enjoined.

for injunctive relief brought pursuant to
16 of Act

against their p > ope

would be required. That d

ation plainly

not end the

inquiry, however, for this is an action, not

but for money dam-
ages. As we noted above, the term non-
statutory exemption describes an interpre-
Both primary
and secondary authorities discussing the
nonstatutory exemption tend to
that if a Sherman Act violation is shown,
then all antitrust remedies are equally
available. There is no a priori reason why
this should be the case. If the Sherman
Act itself can be interpreted to accommo-
date conflicting federal labor and antitrust
policies Clayton Act § 4 can be similarly
interpreted. We think that a distinction
between injunctive damages
remedies is warranted.

tation of the antitrust laws.

assume

and treble

[16] Where an action seeks only declara-
tory or injunctive relief, a finding that an
agreement violates § 8(e) should always re-
move the antitrust exemption. Once it is
clear that a § 8(e) violation has occurred no
labor policy is advanced by permitting on-
going operation of an illegal contract, and
injunctive relief pursuant to § 16 of the
Clayton Act is appropriate. In considering
the availability of § 4 relief, however, a
more refined analysis is required. For
while the agreement which resulted from
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the collective bargaining process may have
been found to be illegal, it is possible that
at the time when the negotiating session
took place the parties reasonably believed
that their agreement was directly related to
the lawful goal of work pr That
possibility raises a labor policy consideration
which the Supreme Court has not yet ad-
dr : the extent to which antitrust ex-
emption should protect not only lawful la-
bor agreements, but also the collective bar-
gaining process.

ration.

In our view, consideration
of the competing public policies which may
be implicated indicates the need to recog-
nize a limited labor exemption defense to a
claim for money damages under the Clay-
ton Act for conduct which has been held to
be illegal under federal labor law.

The decision in Allen Bradley not to ex-
empt from antitrust remedies all collective
bargaining agreements with a primary em-
ployer created a powerful potential sanction
against both the union and the employer.
Today this sanction provides both parties to
the bargaining process with a strong incen-
tive to take into account in their negotia-
tions the public interest in competition in
the secondary marketplace. Especially in
oligopolistic ‘industries—and Atlantic ship-
ping is one—entirely removing antitrust in-
centives would place too much uncontrolled
economic power in the hands of those at the
bargaining table. But the question remains
how much antitrust incentive i

tc

neces

ary
ba 1ing p: nt
anticompetitive injury to secondary parties.
One possible answer is that the § 16 injunc-
tive remedy, coupled with § 303 damage
remedy against the union, and the NLRB’s
unfair labor practice jurisdiction is all the
We think not,
however, for while those remedies may pro-

incentive that is required.

vide strong incentive for unions not to
make excessive secondary demands, they
provide very little incentive to employers to
resist such demands. Employers may have
no predatory purpose against secondary tar-
be quite willing
to sacrifice in the bargaining process the

gets, but may neverthe!

interests of those targets in exch

concessions on other
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Since employers are not liable for damages
under § 303, the only risk they would run
from overwilling acquiescence in a bar-
gained for § 8(e) violation would be that
either in a § 10(]) or § 16 injunctive action
they would be made to stop. That would
give employers the best of all possible
worlds at the collective bargaining table,
since they would keep the benefit of the
concessions bargained for on other issues,
while the risk of economic injury to second-
ary targets would be borne by those targets
and an often shallow pocket union. Com-
plete removal from the bargaining equation
of the § 4 incentive to employers to take
into account injury to secondary targets
would not, we think, be in the public inter-
est.

Nor is there unfairness in requiring em-
ployers to resist excessive union claims.
Employers are not, after all, without reme-
dies against illegal demands. They can
refuse to bargain and the Board will, we
must presume, sustain that refusal to bar-
gain. They can accede to the union de-
mand, and then sue, as Jewel Tea Company
and Connell Construction Company did, to
invalidate the agreement under federal law.
Or they can simply refuse to implement the
agreement, once adopted, because it is in
Any resulting strike
pressure might then be enjoined as in viola-
tion of § 8(b)(4). We recognize that these
remedies may not, in the short run, be as

violation of § 8(e).

conducive to labor peace as acquiescence.
But this court and others have recognized
that affirmative obligations

nonlabor federal legislation may on occasion

imposed by

require an employer to resist illegal union
demands even at the cost of a strike. See
Atlantic & Gulf Stevedores, Inc. v. OSHRC,

534 F.2d 541 (3d Cir. 1976).

On the other hand, we recognize that a
damage remedy is effective as a deterrent
only when rreement

its application to an ¢

can be foreseen by s at the time

they are engaged in collective bargaining.

he -part

Moreover, since the § 4 remedy, while in
part compensatory, has a strong punitive
element, it may seem harsh to apply it to

conduct which the parties ha




believe would ever

may even have reasonably
bout the lack

of meaningful deterrence is particularly rel-

legally compelled. Conce

evant when the determination of illegality
results from an unanticipated shift in
NLRB policy.
significantly advanced by giving retroactive
effect, in a damage action, to such unantici-
pated shifts in interpretation of §§ 8(b)(4)
and 8(e). Thus it seems to us that there is
room for a defense to a § 4 damage claim
that would not be available in a § 16 injunc-
tive a

Antitrust poli not be

tion or a government injunctive ac-
tion.

@ast

tion defe a § 4 tior Is

an opportunity to strike a balance between

the interest of parties to the collective bar-
gaining process, and those of secondary tar-
gets. If we eliminate entirely the
of foreseeability, and

2lement
allow a § 4 treble
damage recovery whenever the agreement
is found to be illegal, the scales tilt too far
away from the national interest in collec-
tive bargaining over arguably legitimate
subject matters. If, on the other hand, we
impose too low a burden on those asserting
a lack of foreseeability defense, we risk
slighting the national interest in deterring
anticompetitive injury to secondary parties.
The proper accommodation, we think, is rec-
ognition, in the collective bargaining con-
text of a defense to § 4 damage recovery
involving several elements. Where, as here,
a collective bargaining agreement, or con-
duct taken pursuant to it, has been shown
to be illegal under federal labor law, a
secondary party injured in his business or
property by either has made out a prima
facie case under § 4. At that point, to
accommodate the labor policy favoring col-
lective bargaining, the defendants may as-
sert, first, that at the time they acted (here,
the Dublin meeting and later) they could
not reasonably have foreseen that the sub-
ject matter of the agreement being chal-
lenged would be held to be unlawful under
§ 8(b)4) or § 8(e). If they fail to prove
that the illegality determination was un-
foreseeable, the defendants should not be
exempt from liability for damages under

mination of illegality was sonably
foreseeable is not alone enough to

an exemption defense, however, for Jewel
Tea suggest that the defendants must also
demonstrate that the co t provisions
and steps taken to implement them were
“intimately related” to the object of collec-
tive bargaining thought at the time to be
legitimate, and went no further in imposing
restraints in the secondary market than was
reasonably

Thus our test for the collective bar,

necessary to accomplish it.
ining
exemption defense to § 4 liability is con-
junctive, and objecti
have the burden on @
forward and of per
exemption defense we now recogrn

ously is unavailable to defendants shown to
acted with the
against secondary targets
Pennington and Allen Bradley

have predatory intent

referred to in

The district court did not consider the
summary judgment record in light of the
possible § 4 exemption defense we have
posited. On this appeal it is inappropriate
that we decide its availability, since neither
the parties nor the district court focused on
the fact issues possibly relevant to it. The
defendants’ burden of proving lack of fore-
seeability is formidable, considering the
NLRB decision in International Longshore-
men’s Ass’n, Local 1248 (U.S. Naval Supply
Center), 195 N.L.R.B. 273 (1972), which
held that the Rules were illegal over a year
before the Dublin meeting. Nevertheless,
they may be able to establish that a fact-
finder could believe that the Naval Supply
Center warning should not have alerted
reasonable collective bargainers to a
§ 8(b)X4) and § 8(e) risk. Moreover, while
the provisions in the Dublin Supplement
requiring the total withholding of contain-
ers from Conex and Twin seem overbroad
when compared with the supposed ILA ob-
ject of preserving the work of stuffing LCL
and LTL freight originating with shippers
close to the Port, it is at least conceivable
that a convincing justification for all the
boycott provisions of the Dublin Supple-
ment can be successfully advanced. Thus a
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remand is required for the determination of
the availability of the limited defense to § 4
liability which we have here announced. If
the district court concludes that material
issues of fact remain regarding both of its
requirements, it may then proceed to a fac-
tual hearing. But whether the exemption
defense to the § 4 claim is resolved sum-
marily or after a hearing, it must be re-
solved in the first instance in the district
court. A remand is therefore required.
B. The Claim of Per Se Illegality

[17,18] If the Rules and Dublin Supple-
ment are held to be nonexempt, the issue of
the proper standard of antitrust liability
will arise. Conex and Twin contend that if
the nonstatutory exemption is unavailable
they are entitled to a summary judgment
that the Sherman Act was violated. The
district court, treating the questions of the
labor exemption and the Sherman Act vio-
We hold
that the proper method of analysis is to
determine the issue of nonstatutory labor
exemption separately, as we have done, and
then to proceed with conventional antitrust
scrutiny The district
court also assumed that even if the labor
exer

lation as “inseparable,” denied it.

of the complaint.

ion was inapplicable the Rules and
taken to them
judged, for antitrust purposes, under a rule
of reason standard rather than, as Conex
and Twin suggest

steps enforce must be

as a per se violation.
appellants t and
Dublin Supplement cor
gal group boycott direc
and LTL consolidators.

:d a per se ille-
:d against the LCL
We agree.

The defendants suggest that the trend in
the case law is to apply the “rule of reason”
to concerted refusals to deal. Not all con-
certed refusals to deal have been held per se
illegal. Yet in a core group of situations
group boycotts have been held to be per se
n Act. The Court

per se violations: (1)

violations of the She
has condemned a
horizontal combinations of traders at one
level of distribution having the purpose of
excluding di competitors from the mar-
ket, e.g., Assor v. United States,
oS 3

326 U.S. 1, 65 S.Ct 16 ) At
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(1945); Eastern States Retail Lumber Deal-
ers’ Ass’'n v. United States, 234 U.S. 600, 34
S.Ct. 951, 58 L.Ed. 1490 (1914); (2) vertical
combinations, designed to exclude from the
market direct competitors of some members
of the combination, e.g., Klor’s, Inc. v.
Broadway-Hale Stores, Inc., 359 U.S. 207,
79 S.Ct. 705, 3 L.Ed.2d 741 (1959); and (3)
coercive combinations aimed at influencing
the trade practices of boycott victims. E.
g., Kiefer-Stewart Co. v. Joseph E. Sea-
gram & Sons, Inc., 340 U.S. 211, 71 S.Ct.
259, 95 L.Ed. 219 (1951); Fashion Originat-
ors’ Guild of America v. Federal Trade
Commission, 312 U.S. 457, 61 S.Ct. 703, 85
L.Ed. 949 (1941). See generally, E. A.
McQuade Tours, Inc. v. Consolidated Air
Tour Manual Committee, 467 F.2d 178 (5th
Cir. 1972), cert. denied, 409 U.S. 1109, 93
S.Ct. 912, 34 L.Ed.2d 690 (1973); Note, Boy-
cott: A Specific Definition Limits the Ap-
plicability of a Per Se Rule, T Nw. U.L.
Rev. 818, 822-23 (1977).

The Rules and Dublin Supplement have
horizontal, vertical, and coercive aspects.
Under the Rules, the consolidators were
required to accede to stuffing and stripping
of their cargoes, and later were denied con-
tainers altogether. ILA, the vessel owners
and the stevedores agreed to exclude the
consolidators from providing services which
compete directly with the stevedores and
with those vessel owners who provide their
The vessel own-
eed with

own stevedoring services.
ers and the stevedores

ILA to exclude
longshoremen the Teamster stuffers

have ag
from co

strippers employed by the consolidators.
The NLRB has determined that ILA’s goal
was “work acquisition.” Where the work
that the union seeks to acquire is being
performed by the union’s direct competi-
tors, here the Teamsters, the union’s efforts
clearly were directed toward the elimina-
tion of Teamster competition. ILA, the
vessel owners, and the stevedores agreed to
coerce the consolidators into changing their
method of operation by allowing their con-
tainers to be stuffed and stripped at the
docks. spect, the anticompetitive
is clear. The

In ever,

effect of this arrangement

Al the: Dublint Sunpleme
nd the Dublin Supplement
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bar the consolidators from providing their
lower cost services to the shipping market
Nor is
ion in the record that tk
Rules will in the

between the Port and Puerto Rico.
there any sugges
application o
have procompetitive rather than anticor
petitive effects. In sum, the Rules and
Dublin Supplement are “agreements whose
nature and necessary effect are so plainly
anticompetitive that no elaborate study of
the industry is needed to establish their
illegality.” National Society of Profession-
al Eng’rs v. United States, 435 U.S. 679, 98
S.Ct. 1 1365, 55 2d 637 (1978).

[19] The defendants also contend that a
finding of »ossible on
no showing
that the defendants had an anticompetitive
intent to exclude plaintiffs from the market
or to accomplish any other anticompetitive
NYSA Brief at 43. They point
out that the record contains evidence that
the consolidators were valued customers of
the carrier defendants, and that those de-
fendants made a serious effort to maintain
business relations with Conex and Twin
even in the face of ILA resistance. The
appellees’ argument, however, does not ac-
curately reflect the role of intent in civil
antitrust cases. If a per se violation has
been established, the court will already
have found that “the nature and necessary
effect” of the challenged conduct is “plain-
ly anticompetitive.” National Society of
Professional Eng’rs v. United States, 435
US. at 690, 98 S.Ct. at 1364 (emphasis
added). Once that fact has been estab-
lished, all that need be shown is that the
charged anticompetitive acts were in fact
performed by the defendant. United
States v. United States Gypsum Co., 438
U.S. 422, 442, 98 S.Ct. 2864, 2876, 57 L.Ed.2d
854 (1978). A showing of a specific intent
to harm one’s competitors or restrain com-
petition need not be shown. Times-Pi
Yyune Publishing Co. v. United States, 345
U.S. 594, 614, 73 S.Ct. 872, 97 L.Ed. 1277
(1953). Here the “necessary effect” of the
container boycott was to drive the plaintiff
consolidators from the New York to Puerto
Rico shipping market. No further showing
of intent is required.

this record beca

purpose.”
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In the alternative the
dissenting opinion urge

context of labor agreements, the per se
approach should never be applied. The
principal support for w is Professor
Handler’s t
of Jewel Tea satisfie[d him] that the court
intended that there be a full-scale rule of
reason inquiry in every instance in which a
non-exempt activity is claimed to be in vio-
lation of antitrust.” Handler, Labor and
Antitrust: A Bit of History, 40 Antitrust
L.J. 233, 239-40 (1971).
Tankers v. National Maritime Union, 552
802 n.8 (2d Cir.), cert. denied, 434
98 S.Ct. 400, 54 L.Ed.2d 280
at 804 n.4 (Lumbard, J., concur-
ring in relevant part). Mindful as we are
of Professor Handler” ertise in both the
labor and antitrust fields, we do not agree
Certainly find no
support for it in either the Jewel Tea or
Indeed, the three
groups of Justices in those cases, while they

See also Commerce

with his approach. we

Pennington opinions.

diverged widely on other issues, appear to
have agreed that “settled antitrust princi-
ples” would be “appropriate and applicable”
to activity found to be nonexempt. United
Mineworkers v. Pennington, 381 U.S. at
715, 85 S.Ct. 1585 (Goldberg, J., dissenting);
Meatcutters v. Jewel Tea, 381 U.S. at 693
n.6, 85 S.Ct. 1596 (White, J.); id. at 736-37,
85 S.Ct. 1596 (Douglas, J., dissenting).
Those “settled” principles include the per se
rule, where the facts warrant its applica-
tion. The Supreme Court’s intimations
thus do not support Professor Handler’s
view. Moreover, once a court has concluded
that the labor exemption does not shield
anticompetitive conduct, application of the
rule of reason is redundant. The justi
tion offered for application of the rule of
reason is the need to recognize, in the anti-
trust context, labor’s legitimate interest in
That in-
terest, however, is precisely the same one
that must be taken into account in deter-
mining the scope of the nonstatutory labor
exemption. A holding that the exemption
does not apply embodies a judgment that
of poliey

fica-

the collective bargaining process.

considerations labor are out-
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weighed by the anticompetitive dangers
posed by the challenged restraint. The pro-
posed use of the rule of reason would,
therefore, simply be an invitation to the
court or jury to reweigh under a different
label the question of the non-statutory ex-
emption. The appellees have suggested no
reason why a second such inquiry is neces-
sary or appropriate.

Further, we think that reliance upon
broad “public interest” considerations like
the advancement of labor policy as a
ground for application of the rule of reason
is barred by the view of that rule adopted
by the Court in National Society of Profes-
sional Eng’rs v. United States, 435 U.S. 679,
98 S.Ct. 1355, 55 L.Ed.2d 637 (1978). As the
Court stated there:

Contrary to its name, the Rule does not

open the field of antitrust inquiry to any

argument in favor of a challenged re-
straint that may fall within the realm of
reason. Instead, it focuses directly on the
challenged restraint’s impact on competi-
tive conditions.
Id. at 688, 98 S.Ct. at 1363 (emphasis add-
ed)
repeated the same theme even more force-
fully:

[T]he purpose of both [rule of reason and

Later in the opinion Justice Stevens

per se] analysis is to form a judgment
about the competitive significance of the
restraint; it is not to decide whether a
policy favoring competition is in the pub-
ic interest, or in the interest of the mem-
bers of an industry. Subject to excep-
tions defined by statute, that policy deci-
sion has been made by the
Id. at 692, 98 S.Ct. at 1365 (footnote omit-
ted).
vanced to support the application of the
rule of reason do not relate to the procom-
petitive impact of the Rules on Containers
and the Dublin Supplement in the shipping

market, they this boycott

Congress.

Since the labor policy arguments ad-

remove

from the

Two additional points made by the dis-

sent deserve comment. One is the sugges-

tion that the Dublin Supplement is not a
18. E
here, the |
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group boycott arrangement to which the
per se rule should apply because “the union
is not a competitor of the shipping associa-
tion or the stevedoring companies.” Dis-
senting Opinion at 528. That suggestion
assumes that the per se ban on group boy-
cotts applies only to horizontal competitors
Klor’s Inc. v. Broadway Hale Stores, Inc.,
359 U.S. 207, 79 S.Ct. 705, 3 L.Ed.2d 741
(1959), disposes of the question, since
Broadway Hale, like the ILA here, was not
a competitor of the wholesaler parties with
Like the stevedores,
however, Broadway Hale was a competitor
of the boycott target. The dissent’s other
point is that by applying a per se rule to
employee-labor union boycotts we are some-
how giving the union lesser rights than
political, religious, racial, or consumer
groups which may try to advance their
goals by boycott activity. Antitrust regula-
tion of political or religious boycotts may
raise important first amendment questions.
See Note, Political Boycott Activity and the
First Amendment, 91 Harv.L.Rev. 659
(1978). Those questions are absent here,
just as they are absent when commercial
organizations, which also have first amend-
ment rights, step over the line drawn by
In this case
1 the line between legiti-

whom it conspired.

Congress in the Sherman Act.
Congress h
mate and illegitimate labor organization ac-
tivities in §§ 8(b) and 8(e). We are not
prepared to hold that those statutes violate
the first
no similar statement of policy with respect
to political or religious boycotts, and the

endment. Congress has made

application of a per se rule here is in no way
analogous to its application in those con-
texts.

Thus we hold that the district court erred
in rejecting the contention of Conex and
Twin that the enforcement of the Dublin
Supplement, if nonexempt, was a group
boycott and a per se violation of the Sher-
man Act.

C. Election of Remedies

Faced with enforcement of the

[20]
Dublin Supplement, Conex and Twin not

restraints under a rule of rez lysis.
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only filed unfair pra
NLRB, but also filed complz
Maritime

ice charg

(FMC)
against the vessel owners seeking damages
under § 22 of the Shipping Act of 1916, 46
J.S.C. § 821. The FMC complaints we

voluntarily withdrawn without prejudice
about the time the instant complaints were
filed® The appellees now argue that the
filing of complaints with the FMC concern-
ing the enforcement of the Dublin Supple-
ment was an irrevocable election of reme-
dies which as a matter of law bars their
claim under the Clayton Act. Nothing in
either the Shipping Act or the Clayton Act

so provides.?

Federal Commission

In support of their argument lefend-
ants rely upon Carnation Co. v. Pacific
Westbound Conference, 383 U.S. 213, 224,
86 S.Ct. 781, 787-788, 15 L.Ed.2d 709 (1966).
There the Court held that although the
FMC had jurisdiction over practices unlaw-
ful under the Shipping Act, that statute,
unlike the Interstate Commerce Act, did
not vest exclusive jurisdiction for repara-
tions litigation in the administrative agen-
cy. The defendants in an antitrust suit had
urged that by authorizing the FMC to ap-
prove conference shipping rates Congress
had precluded the application of the anti-
trust laws to the shipping industry. The
Court rejected this contention. Recogniz-
ing that a stay of the antitrust action might
in some cases be appropriate while issues
under the Shipping Act were litigated be-
fore the FMC, Chief Justice Warren wrote:

Petitioner’s failure to seek Shipping Act
reparations does not affect its rights un-
der the antitrust laws. The rights which
petitioner claims under the antitrust laws
are entirely collateral to those which peti-
tioner might have sought under the Ship-
ping Act. This does not suggest that
petitioner might have sought recovery
under both, but petitioner did have its
choice.

19. Conex and Twin settled the FMC proceeding
with TTT, the third vessel owner and dismissed
the FMC complaint against it with prejudice.
Twin settled its FMC complaint against Sea-
train and dismissed its complaint with preju-
dice as to that defendant only. Whether Sea-
train is entitled to a credit for whatever it paid

525
S.Ct. at 787
have us r
ablishing a rule that the FMC
filing was an irrevocable election of rem-
But Chief Justice Warr
d nor sug h rule, and no
The
purposes of an election of remedies—pre-
vention of double recovery, forum shopping,
and harassment of defendants by dual pro-

Id. 86

would

783. The appellees

the last quoted s
tence as

sither

any su

considerations of policy support it.

ceedings—are adequately served by a rule
that plaintiffs may not pursue both their
Shipping Act and Clayton Act claims to a
merits. Cf. Abdallah v.
Abdallah, 359 d 170, 175 (3d Cir. 19€

It would be mal 1 unf:

hold that the filing and volunt: E
without prejudice of a complaint seeking
Shipping Act reparations is a bar to the § 4
Clayton Act remedy, and we decline to do

decision on the

dismissal

S0.

D. Illegality

[21] The vessel owners and stevedores
join ILA in the assertion that because Co-
nex and Twin lacked ICC permits they can-
not recover damages. The reasoning of
Part IV. C., supra, is applicable here, and
will not be repeated. We do note, however,
that the case for application of an illegality
defense to the § 4 Clayton Act claim is by
virtue of antitrust case law even weaker
than that for its application under § 303(b).
In Perma Life Mufflers, Inc. v. Int’l Parts
Corp., 392 U.S. 134, 88 S.Ct. 1981, 20
L.Ed.2d 982 (1968), the Court held that the
defense of pari delicto was not a bar to an
antitrust suit by distributors challenging
restrictive provisions in agreements to
which they were parties, except when it
could be said that the plaintiffs, acting in
their own self interest, were equally respon-
sible with the defendants for the antitrust
violations. While Perma Life dealt only

in reparation for violations of the Shipping Act
should Twin establish damage to its business or
property is an issue not presented on this ap-
peal.

The Commerce

20. Compare, e.g., Interstate

Act, 49 US.C. § 9.
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with illegality alleged to be a concurrent
violation of the antitrust laws, it has been
understood to have abolished the defense of
illegality even when the plaintiff’s wrong-
doing is unrelated to antitrust policy. E. g,
Lamp Liquors, Inc. v. Adolph Coors Co., 563
F.2d 425 (10th Cir. 1977) (absence of a li-
quor license); Adolph Coors Co. v. A & S
Wholesalers, Inc., 561 F.2d 807 (10th Cir.
1977) (absence of state and federal beer
wholesaler permits); Memorex Corp. v.
IBM Corp., 555 F.2d 1379 (9th Cir. 1977)
(theft of trade secrets); Health Corp. of
America, Inc. New Jersey Dental Ass’n,
424 F.Supp. 931 (D.N.J. 1977), mandamus
denied without opinion sub nom. New Jer-
sey Dental Ass’n v. Brotman, No. T7-1268
(3d Cir. Feb. 24, 1977), mandamus denied,
434 U.S. 812, 98 S.Ct. 238, 54 L.Ed.2d 162
(1977) (violation of state health care regula-
tions). Contra, Cottonwood Mall Shopping
Center, Inc. v. Utah Power & Light Co., 440
F.2d 36 (10th Cir.), cert. denied, 404 U.S.
857, 92 S.Ct. 107, 30 L.Ed.2d 99 (1971).

The authorities rejecting illegality de-
fenses not directly related to the antitrust
policy in issue in the plaintiff’s case recog-
nize the inappropriateness of requiring that
the federal antitrust enforcement policy
yield to unrelated regulatory policies,
The 1IC

. which so often are administ

state
or federal. permit require S,
d to protect
ve competi-
nothing to do with the procom-

existing carriers from exc

t1 ¥
sanctioning authority for the
which
Additional cement at
the expense of antitrust policy would not, in
view of Perma Life, be appropriate.2!

tion of the public policies are its
;

responsibility

E. Equitable Estoppel
The

vessel owners and stevedores join

ILA in pleading equitable estoppel on the
t that ILA n def to
th 5 count.

D., supre, we hold that it
ficient defense to Count

forth in Part V.

is not a legally

VI. NONPARTICIPATION OF THE
STEVEDORE DEFENDANTS

[22] The final defense to
judgment, advanced only by the stevedore
defendants, is that they should not be held
liable for the adoption and enforcement of
the Dublin Supplement, even though they
are members of NYSA and are parties to
the collective bargaining agreement with
ILA, because the record does not contain
the clear proof of their complicity required
by § 6 of the Norris-LaGuardia Act, 29
U.S.C. § 106. Section 6, which applies both
in civil and criminal actions, provides that:

summary

No officer or member of any associa-
tion or organization, and no association or
organization participating or interested in
a labor dispute, shall be held responsible
or liable in any court of the United States
for the unlawful acts of individual offi-
cers, members, or agents, except upon
clear proof of actual participation in, or
actual authorization of, such acts, or of
ratification of acts after
knowledge thereof.

The “clear proof” standard has been applied
by the Supreme Court in an antitrust en-
conte Brotherhood of Car-
pent v. United Stat. 0 U.S. 395, 67
S.Ct. 775, 91 L.Ed. 973 (1947)

such actual

forcement

We assume for purposes of this appeal
that complained of in Count I
q I
§ 6,
applies with respect to the

the acts

r disy for purposes of
hus that the clear proof standard
authority of
NYSA to act on behalf of the stevedores
As to other facts, such as the existence of a
contract or combination, and the injury to
the consolidators’ business or property, the
ordinary preponderance of the evidence test
Ramsey v. United Mine Workers,
302, 308-11, 91 S.Ct. 658, 28

). But while § 6 binds

governs.
401 US
the
d on

authority qu
any judicial co

called to our attention suggests that it pre-
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ci
cludes summary jud :nt on that question.
Fed.R.Civ.P. 56(c)—
the absence of a genuine issue as to any
material fact—is higher than the clear
proof standard imposed by § 6, which mere-
the fact

sues.

Indeed the standard of

ly instruets to resol
genuine fact

Contrary to the stevedores’ argument, we
find no genuine issue of material fact as to
the authority of NYSA to act for them in
negotiating and implementing the Dublin
Supplement. All the stevedore defendants
are members of NYSA and it bargains col-
lectively on their behalf with ILA, which
represents their longshoremen employees.
The NYSA bylaws provide that
ment i

\ny agree-
negotiated by it is binding on
members unless within fourteen days mem-
bers refuse to subscribe. The stevedores
did not refuse to subscribe to, and thus
became parties to, the Dublin Supplement.
Any suggestion that th ed knowledge
of the charged group boycott is negated by
the letter of April 13, 1973, directed to all
NYSA members, including the stevedores,
identifying Conex and Twin as violators of
the Rules and activating the boycott provi-
sions of the Dublin Supplement. No an-
swering affidavits were submitted suggest-
ing that either at the time of its execution
or at the time of its implementation the
stevedores took any action to disassociate
themselves from the unlawful agreement to
which they were parties. There is, there-
fore, no genuine issue of material fact as to
the authority of NYSA to act for all its
members, including the stevedores, in nego-
tiating and implementing the contract un-
dertaking a group boycott. The sole ques-
tion is whether, having become a party to
that contract with full knowledge of its
contents, they are liable for the injury to
the consolidators’ business and property re-
sulting from its implementation. We hold
that they are.

L. I do not dispute that collateral estoppel, to
the extent it establishes violations of §§ 8(b)(4)
and 8(e), is applicable here. I do not, however,
agree with all of the dictum in the majority
opinion. I note particularly that in Internation-
al Bhd. of Teamsters v. Daniel, 439 U.S. 551,
99 S.Ct. 790, 58 L.Ed.2d 808 (1979), the Su-
preme Court cautioned that the weight to be
given an administrative agency’s interpretation

VII. CONCLUSION

from to the extent

that it denied the motions of Conex and

Twin for partial summary judgment of lia-
1 Count III

bility
remanded for

The order appe:

gainst ILA on will be

reversed, and the case the
entry of such a judgment and for a trial on
damages on that Count. Insofar as that
order denied summary judgment on Count I
against ILA, NYSA and the vessel owners
it will be affirmed and the case will be
remanded to the district court for further
proceedings respecting the availability of

the

Clayton

labor

nounced, and for a trial on damages on that
Count if that defense should prove to be
unavailing. Each party shall bear its own
costs.

WEIS, Circuit Judge, concurring and dis-
senting.

Although I concur with the majority’s
disposition of most of the issues in this
case,! I am unable to agree that on remand,
if the challenged conduct is found to be
nonexempt, a per se approach would be
proper. Determining the applicability of
the labor exemption and choosing the ap-
propriate level of antitrust scrutiny are dis-
Accordingly, if it is concluded
that the exemption does not apply, consid-
eration must then be given to utilizing a
full rule of reason inquiry or applying the
abbreviated per se approach.

crete issues.

The fact that the labor exemption does
not insulate certain conduct does not make
it a violation of the antitrust laws, but
simply means that the activity is subject to
scrutiny under those statutes. This has
been made clear by the Supreme Court

of the statute under which it operates must be
limited by a court’s obligation to honor the
clear meaning of the legislation. I also read
Parklane Hosiery Co. v. Shore, 439 U.S. 322,
99 S.Ct. 645, 58 L.Ed.2d 552 (1979), as permit-
ting scrutiny of administrative procedures be-
fore according collateral estoppel effect to
agency decisions.
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decisions discussing the labor exemption.
In each instance, the Court has carefully
separated the exemption inquiry from the
ultimate liability determination. See Con-
nell Construction Co. v. Plumbers & Steam-
fitters Local 100, 421 U.S. 616, 637, 95 S.Ct.
1830, 44 L.Ed.2d 418 (1975); Local 189,
Amalgamated Meat Cutters v. Jewel Tea
Co., 381 U.S. 676, 693, 85 S.Ct. 1596, 14
L.Ed.2d 640 (1965) (opinion of White, J.);
United Mine Workers v. Pennington, 381
U.S. 657, 661, 669, 85 S.Ct. 1585, 14 L.Ed.
626 (1965) (opinion of White, J.).

I start with the basic proposition that the
rule of reason is the prevailing standard of
analysis. Continental T.V., Inc. v. GTE Syl-
vania Inc., 433 U.S. 36, 49, 97 S.Ct. 2549, 53
L.Ed.2d 568 (1977); Sitkin Smelting & Re-
fining Co. v. FMC Corp., 575 F.2d 440, 446
(8d Cir. 1978), and that the per se standard
is applicable only in limited situations. As
the Court explained in Northern Pacific
Railway v. United States, 356 U.S. 1, 5, 78
S.Ct. 514, 518, 2 L.Ed.2d 545 (1958):

“[TThere are certain agreements or prac-

tices which because of their pernicious

effect on competition and lack of any
redeeming virtue are conclusively pre-
sumed to be unreasonable and therefore
ille without elaborate inquiry as to the
precise harm they have caused or the
business excuse for their use.”
jority opinion correctly points out
that some refusal
fied as
cases, howe iewed t situations in-
. The Supreme
Court has never held that all boycotts,
those involving noncompetitors are per se

volving busines

even

violations, nor is there any present indica-
tion that that position will prevail? In-
deed, in De Filippo v. Ford Motor Co., 516
F.2d 1313, 1317-18 (3d Cir. 1975), we cau-
tioned that a consequence of an overreli-

ng'rs
though emphasizing the
anti-competitive focus of the rule of reason,
was interpreting ery precept, not an
nouncing That

a new per se classification,

opinion, therefore, is of no

ance on the “boycott” label would be the
indiscriminate extension of the per se prin-
ciple. The case at bar does not represent a
classic commercial boycott because the un-
ion is not a competitor of the shipping as
ciation or of the stevedoring companies. Its
aim was not the elimination of competition
but work preservation or acquisition. Con-
cededly, a boycott may include noncompeti-
tors and be a violation of the Clayton Act,
but that does not answer the question
whether a per se violation is involved. See
St. Paul Fire & Marine Insurance Co. v.
Barry, 438 U.S. 531, 98 S.Ct. 2923, 57
L.Ed.2d 932 (1978).2

A political, religious, racial, or consumer
group that promotes a boycott of particular
products to enforce its aims would not be
guilty of a per se violation.
although the refusal to deal may be intend-
ed to inflict some injury upon the object of
the boyecott, the target is not a competitor
of those who have actively urged the re-
straint. See L. Sullivan, Antitrust § 92
(1977); Note, Boycott: A Specific Defini-
tion Limits the Applicability of a Per Se
Rule, 71 Nw.U.L.Rev. 818, 830-32 (1977).
See generally McCormick, Group Boy-
cotts—Per Se or Not Per Se, That is the

Question, 7 Seton Hall L.Rev. 703 (1976).

In these cases,

The majority argues that permitting a
rule of reason inquiry after a finding of no

labor exemption would be redundant. But

tt olitical, religious,
orc
of r

stand why that procedure should be denied

jected to ri
n scrutiny, it is difficult to under-

a labor union simply because some—but not
rily all—of the pertinent factors
have been resolved in the labor exemption
examination.

nece:

The rule of reason analy
does not duplicate the exemption inquiry in
its entirety and should not be forsaken

78 Colum.L.Rev 363

4 (1978).

3. The courts of appeals have favored the rule of
titor boycott situations.

collected in Smith v. Pro Foot-

3 F.2d 1173
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Cite as 60:

me! because there might be some over-

manner that would deny it all the opportu-
nities for defense afforded other noncom-

lap. A union should not be led out in a

r par In-
deed, I f
fessor Handler’s view that an automatic
finding of antitrust liab; after a deter-
mination that union activity is nonexempt
“would be a per se approach with a ven-
geance.” Handler, Labor and Antitrust: A
Bit of History, 40 Antitrust L.J. 233, 239
(1971). Moreover, some consideration
should be given to the other defendants’
contentions that the restraint was forced
upon them through union pressure

icipants in similar boycotts
ind myself in agreement with Pro-

and not
through any desire of their own.

Perhaps none of the defendants can satis-
fy the rule of reason analysis, but it is
premature on this record to decide whether
the violates antitrust laws.
That determination must be made initially
by the district court after reviewing all
relevant considerations.

restraint the

A shorteut is not
appropriate in this case. Accordingly, I
would remand to the district court with
directions that if the labor exemption is not
found to be applicable, the rule of reason
should be applied to the antitrust claims.

W
O £ KEY NUMBERSY.
T

UNITED STATES of America, Appellee,
v.
MORRISON, Hazel, Apvoellant.
No. 78-2258.
United States Court of Appeals,
Third Circuit.

Argued Feb. 22, 1979.
Decided May 10, 1979.
Rehearing and Rehearing En Banc
Denied July 10, 1979.

As Amended July 16, 1979.

Defendant was convicted in the United
States District Court for the Eastern Dis-
602 F 24

12

10RRISON

N 529

trict of Pennsylvania
of illegal distribu
appealed. The Court of Appeals, James
Hunter, III, Circuit Judge, held that dis-

missal of

John B. Hannum, J.,
on of heroin, and she

indictment ag t defendant

was required because o
agents of the drug enforcement agency ef-
fected a willful and unjustified interference
with defendant’s Sixth Amendment right to

counsel.

f a showing that

Reversed, sentence set aside, and case
remanded for entry of order dismissing in-
dictment with prejudice

Garth, Circuit Judge, dissented from

g
Circuit Judge, joined.

denial of

which Rosenn,

and filed opinion in

Adams, Circuit Judge, voted for

rehearing and filed statement

1. Criminal Law &=641.12(1)

Mere failure to gain evidence or techni-
cal advantage from improper intrusion into
criminal defendant’s relationship with his
not bar finding of Sixth
U.S.C.A.Const.

counsel does
Amendment

Amend. 6.

violation.

2. Indictment and Information e=144.1(1)

On finding of improper intrusion into
relationship criminal defendant
and his counsel, court was not limited to
ordering either suppression of evidence or

between

new trial, but was empowered to dismiss
indictment. U.S.C.A.Const. Amend. 6.

3. Indictment and Information ¢=144.1(1)

Where constitutional right to counsel
of defendant in drug prosecution was im-
properly intruded upon by action of drug
enforcement agency agents in contacting
defendant out of counsel’s presence, attack-
ing dedication and competency of counsel,
and attempting to raise doubts in defend-
ant’s mind about his effectiveness, and
where no other relief would remedy such
violation, dismissal of indictment against
defendant with prejudice was warranted.
Comprehensive Drug Abuse Prevention and
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PARAMOUNT TRANSPORT
SYSTEMS,
Plaintiff-Appellee,

Ve
CHAUFFEURS, TEAMSTERS &

HELPERS LOCAL 150, et al.,
Defendants-Appellants.

No. 74-2382.

United States Court of Appeals,
Ninth Circuit.

Jan. 27, 1976.

Rehearing and Rehearing En Banc
Denied March 10, 1976.

Certiorari Denied June 1, 1976.
See 96 S.Ct. 2230.

Appeal was taken from a judgment
of the United States District Court for
the Eastern District of California, Philip
C. Wilkins, J., awarding damages against
unions for engaging in unfair labor prac-
tices. The Court of Appeals, East, Sen-
ior District Judge, held that trial court
in action by employer to recover dam-
ages did not err in receiving into evi-
dence and submitting to jury on issue of
proximate cause finding of fact by Na-
tional Labor Relations Board trial exam-
iner that illegal boycott resulted in em-
ployer’s loss of a certain contract, where
finding was material to issues before tri-
al examiner and trial court instructed
that finding was not conclusive on ques-
tion of proximate cause but was to be
considered along with other evidence on
the issue.

Affirmed.

See also 9 Cir., 436 F.2d 1064.

1. Labor Relations ¢=596

Where no exceptions to determina-
tion of National Labor Relations Board
trial examiner that unions had engaged
in unlawful secondary boycott were filed
and decision became final, court in sub-
sequent damage action by employer

* Honorable William G. East, Senior United

gon, sitting by designation.
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would not entertain attack upon trial ex-
aminer’s findings as not being supported
by relevant evidence. National Labor
Relations Act, § 8(b)(4) as amended 29
U.S.C.A. § 158(b)(4); Labor Management
Relations Act, 1947, § 303, 29 U.S.C.A.
§ 187.

2. Labor Relations ¢=367

A violation of the Labor Manage-
ment Relations Act occurs only when
wrongful purpose is combined with a
threat, coercion or restraint. Labor
Management Relations Act, 1947, § 303,
29 U.S.C.A. § 187.

3. Labor Relations ¢=767

Court in action by employer to re-
cover damages arising out of unions’ ille-
gal secondary boycott did not err in re-
ceiving into evidence and submitting to
jury on issue of proximate cause finding
of fact by National Labor Relations
Board trial examiner that illegal boycott
resulted in employer’s loss of a certain
contract, where finding was material to
issues before trial examiner and trial
court instructed that finding was not
conclusive on question of proximate
cause but was to be considered along
with other evidence on the issue. Na-
tional Labor Relations Act, § 8(b)(4) as
amended 29 U.S.C.A. § 158(b)(4); Labor
Management Relations Act, 1947, § 303,
29 US.CA. § 187.

Duane B. Beeson (argued), Brundage,
Neyhart, Beeson, & Tayer, San Francis-
co, Cal., Norman Leonard (argued), Glad-
stein, Leonard, Patsey & Anderson, San
Francisco, Cal,, for defendants-appel-
lants.

Nathaniel S. Colley (argued), Sacra-
mento, Cal., for plaintiff-appellee.

OPINION

Before TRASK and SNEED, Circuit
Judges, and EAST,* Senior District
Judge.

States District Judge for the District of Ore-
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Cite as 529 F.2d 128t (1976)

EAST, Senior District Judge:

The defendants-appellants, Local 150,
and the defendants-appellants, Local 17,
(Unions) each appeal from a substantial
several judgment entered in a National
Labor Relations Act, 29 U.S.C. § 187,
action for damages sustained by the
plaintiff-appellee, above named, (Para-
mount), and resulting from the Unions’
joint unfair labor practices as defined by
29 U.S.C. § 158(b)(4). We affirm.

At an early stage, the District Court
granted a summary judgment in favor
of Paramount on the issue of the Unions’
liability for unlawful labor relations
practices. This court, on the Unions’ in-
terlocutory appeal from the summary
judgment, recited that the trial examin-
er in a prior § 158(b)(4) hearing had
found that:

“Local 150 was not certified as the
bargaining representative of a majori-
ty of employees of Paramount. Fur-
ther, picketing and other interference
by Locals 17 and 150 had taken place.
[Italics supplied]. Finally, [the trial
examiner] determined that the picket-
ing was an unfair labor practice, ie,
an unlawful secondary boycott. No
exceptions to the trial examiner’s deci-
sion was filed and it became final.

“The district court was of the opinion
that a determination of the trial ex-
aminer that an unfair labor practice
has occurred is binding on the district
court as a trier of facts. Based upon

language in United States v. Utah
Construction & Mining Co., 384 U.S.
394 [86 S.Ct. 1545, 16 L.Ed.2d 642]
(1966), the district judge ap-
plied general principles of collateral
estoppel.”
This court then concluded that:
“We believe that the district court cor-
rectly applied United States v. Utah
Construction & Mining Co., supra, to
foreclose the union from litigating in
this action those material issues of
fact decided adversely to it in the pro-
ceedings culminating in an final order

by the National Labor Relations

Board.” Paramount Transport Sys. V.

Chauffeurs, etc. Local 150, 436 F.2d

1064 (9th Cir. 1971).

Thereafter a jury trial was held on the
issue of Paramount’s damages. The Dis-
trict Court received in evidence and sub-
mitted to the jury as conclusive on the
issue of the Unions’ liability the entire
opinion of the trial examiner in the
§ 158(b)(4) proceedings, which included,
inter alia, Finding of Fact E as follows:

“Due to the inability of [Paramount]

to deliver [Campbell Soup’s] canned

goods from its factory to McDowell

[warehouse] and to pick up its

vegetables from National for delivery

to its factory (and [Paramount’s] ina-
bility to make other pickups and deliv-
ers of Campbell products or goods), on

January 29, Campbell informed Haya-

shida [Paramount’s owner] it could no

longer use [Paramount’s], services.”

The Unions’ four variously
phrased assertions of error on this appeal
center around the District Court’s utili-
zation of Finding of Fact E in connec-
tion with the jury issue of the proximate
cause of Paramount’s damages. We
state the sole meritorious issue on review
as:

raw

some

Did the District Court err in receiving

into evidence and submitting to the

jury Finding of Fact E on the issue of

Paramount’s alleged damages?

We conclude that the District Court
did not so err.

[1] We will not entertain a collateral
attack upon Finding of Fact E as not
being supported by relevant evidence as
this court has held that “[nJo exceptions
to the trial examiner’s decision were
filed and it became final.”

The Unions insist that Finding of Fact
E was not “findings upon material is-
sues” before the trial examiner in the
§ 158(b)(4) unfair labor practice charges
and, therefore, the Finding is not enti-
tled to “collateral estoppel effect” under
the language of Paramount Transport
Sys., supra, at 1066, viz:
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“But we do not construe Utah Con-
struction to require that the doctrine
of collateral estoppel be applied across
the board to all determinations of such
issues by administrative agencies.
Reading Utah Construction with Unit-
ed States v. Carlo Bianchi & Co., 373
U.S. 709, 83 S.Ct. 1409, 10 L.Ed.2d 652
(1963), we conclude that collateral es-
toppel effect should be given only to
those administrative determinations
that have been made in a proceeding
fully complying with the standards of
procedural and substantive due process
that attend a valid judgment by a
court and further, that such effect
should be accorded only to those find-
ings upon material issues that are sup-
ported by substantial evidence on the
administrative record as a whole.”

We do not subscribe to such a narrow
construction of the “collateral estoppel
effect” of the specific Finding of Fact E
involved in these proceedings.

We are convinced that the quoted ca-
veat as to application of the doctrine to
across the board determinations by ad-
ministrative agencies places no restric-
tions or. limitations upon the direct ex-
case that the Un-

plicit holding in thi
ions are foreclosed “from litigating in
this action those material issues of fact
decided adversely to it in the proceedings
culminating in a final order by the

Board.” Paramount Transport Sys., su-
pra at 1065-66.

Furthermore, the Unions’ argument
that the effect or result of the unlawful
strike activities or conduct by the Unions
was not material to the issues involved
in the § 158(b)(4) unfair labor practices
charges is fallacious and untenable.

The trial examiner found and deter-
mined that the “picketing and other in-
terference by Locals 17 and 150
was an unfair labor practice, i e, an
unlawful secondary boycott,” and, fur-
ther, that as a part of the other interfer-
ences, the workers at the warehouses at
the direction of the Unions refused to
unload and load Campbell Soup ship-
ments from or on Paramount trucks,
which in turn caused Campbell Soup to

529 FEDERAL REPORTER, 2d SERIES

discontinue Paramount’s services, the
very object and culmination of Unions’
unfair labor practice to coerce and re-
strain Paramount’s lawful trucking busi-
ness.

[2] We agree that a violation of the
Labor Management Relations Act occurs
only when wrongful purpose is combined
with (1) threat, (2) coercion, or (3) re-
straint.

In this case, neither Union threatened
to do anything. Each simply did that
which was unlawful. They restrained
the McDowell and National Ice employ-
ees from loading Campbell’s goods as
long as they were hauled by Paramount.
Due to such successful restraint, Camp-
bell terminated its relationship with Par-
amount. That is exactly what happened,
and it is what the trial examiner found.
Since actual restraint and not a mere
threat was involved, the finding was not
only on a material issue, but it was on a
necessary issue.

We take it that Unions’ main claim
against the receipt of the trial examin-
er’s decision and specifically Finding of
Fact E in evidence and its submission to
the jury is that the proximate cause of
Paramount’s damage is thereby conclu-
sively established. We disagree. It is
manifest that neither the trial examiner
in his decision nor the Board in its order
found as a fact or determined as of law
that the Unions’ unfair labor practices
and Paramount’s loss of Campbell Soup’s
business thereby were the proximate
cause of Paramount’s going broke and
its resulting damage. The trial examin-
er and the Board found only that the
Unions’ illegal acts causing Campbell
Soup to terminate its business with Par-
amount was an unfair labor practice of
coercion and restraint.

The established fact of the cause of
and the actual loss of Campbell Soup’s
business may well have played a major
role; nevertheless the direct proximate
cause of Paramount’s going out of busi-
ness and resulting damage had to be es-
tablished by other independent evidence.
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[3] We have perused the jury in-
structions and are satisfied that the Dis-
trict Court instructed that Finding of
Fact E was only conclusive as to the
question of whether the Unions had
practiced unlawful strike activities and
the jury was fairly and fully instructed
on the appropriate measure of damages
to be considered in determining the
amount of damages, if any, directly and
proximately resulting from the unlawful
labor practice. We note that the Dis-
trict Court did not instruct that the trial
examiner’s Finding of Fact E was con-
clusive on the issue of proximate cause,
nor did the District Court place undue
emphasis or weight upon that evidentia-
ry item. The weight of Finding of Fact
E upon the ultimate proximate cause of
Paramount’s damage was well and fully
argued, pro and con, by counsel.

The several judgments entered on De-
cember 21, 1974 against Local 17 and
Local 150, respectively, are each af-
firmed.

Affirmed.
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UNITED STATES of America,
Appellee,

V.

Michael WAZNEY, Appellant.
No. 75-2842.

United States Court of Appeals,
Ninth Circuit.

Feb. 2, 1976.

Defendant was convicted before the
United States District Court for the Cen-
tral District of California, Curtis, J., on
six counts of forging endorsements on
certain United States savings bonds and
then uttering such bonds, and he appeal-
ed. The Court of Appeals, Ely, Circuit

WAZNEY

he was wanted by police and failed to
submit to arrest, indictment against de-
fendant was not barred by statute of
limitations.

Affirmed.

1. Criminal Law &=330
In order to establish that an accused
was “fleeing from justice” within pur-
view of statute providing that no statute
of limitations shall extend to a person
fleeing from justice, prosecution must
meet burden of proving that accused
himself with intent to avoid
prosecution.. 18 U.S.C.A.

concealed
arrest or
§ 3290.
See publication Words and Phrases
for other judicial constructions and
definitions.

2. Criminal Law =153

-Defendant’s: knowledge: that. he. .was: .

wanted by police, coupled with his fail-
ure to submit to arrest, was enough to
establish his specific intent to avoid ar-
rest or prosecution and thus, under stat-
ute providing that no statute of limita-
tions shall extend to any person fleeing
from justice, indictment against defend-
ant was not barred by statute of limita-
tions. 18 U.S.C.A. § 3290.

3. Criminal Law =153

Physical absence from jurisdiction is
not essential to toll statute of limitations
under statute providing that no statute
of limitations shall extend to any person
fleeing from justice; it is enough that
accused leaves his usual place of abode
and conceals himself for purpose of
avoiding arrest or prosecution. 18 U.S.
C.A. § 2290.

4. Criminal Law =153

Where defendant concealed himself
for purpose of avoiding arrest or prose-
cution, exact location that defendant
chose to conceal himself was of no im-
portance in determining applicability of
statute providing that no statute of limi-
tations shall extend to any person flee-
ing from justice since effect would have
been the same regardless of whether he
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TEXACO, INC., Plaintiff-Appellee,
v.

OPERATIVE PLASTERERS AND CE-
MENT MASONS INTERNATIONAL
UNION, LOCAL UNION NO. 685, AFL—
CIO, Defendant-Appellant.

No. 72-2890
Summary Calendar.*

United States Court of Appeals,
Fifth Circuit.
Jan. 15, 1973.

Owner of construction project
brought action against union for damage
from secondary boycott. The United
States District Court for the Western
District of Louisiana, Edwin F. Hunter,
Jr., J., 343 F.Supp. 267, entered judg-
ment, and union appealed. The Court
of Appeals held that where the NLRB
determined that union committed an un-
fair labor practice by engaging in cer-
tain unprotected secondary activity and
where such finding was challenged by
union in enforcement proceeding and
Court of Appeals granted enforcement of
the Board’s order, the Board’s decision
was res judicata on the issue of liability
in subsequent suit for damages under
the Labor Management Relations Act.

Affirmed.

Labor Relations 623

Where the NLRB determined that
union committed an unfair labor prac-
tice by engaging in certain unprotected
secondary activity and where such find-
ing was challenged by union in enforce-
ment proceeding and Court of Appeals
granted enforcement of the Board’s or-
der, the Board’s decision was res judicata
on the issue of liability in subsequent
suit for damages under the Labor Man-
agement Relations Act. National Labor
Relations Act, § 8(b)(4)(ii)(B) as
amended 29 U.S.C.A. § 158(b)(4)(ii)
(B); Labor Management Relations Act,

*Rule 18, 5
v. Citizens Casualty Co.

; see Isbell Interprises,
of New
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1947, § 303 as amended 29 U.S.CA. §
187.

I o

C. Paul Barker, New Orleans, La., for
defendant-appellant.

Oliver J. Butler, Jr., Houston, Tex., for
plaintiff-appellee.

Before JOHN R. BROWN, Chief
Judge, and COLEMAN and MORGAN,
Circuit Judges.

PER CURIAM:

This case raises again before this cir-
cuit the question of whether the deter-
mination by the National Labor Rela-
tions Board that a union had committed
an unfair labor practice in violation of
the National Labor Relations Act is res
judicata in a subsequent suit for dam-
ages under Section 303 of the Labor-
Management Relations Act. In this case
the NLRB held that the appellant union
violated Section 8(b)(4)(ii)(B) by en-
gaging in certain unprotected secondary
activity affecting appellee Texaco. The
District Court for the Western District
of Louisiana, 343 F.Supp. 267, held this
NLRB decision res judicata on the issue
of liability and conducted a trial only on
the question of damages. Texaco was
awarded damages in excess of $24,000.00,
and the union now appeals. We affirm.

We note that the NLRB finding of il-
legal secondary activity in this case was
challenged by the union in an enforce-
ment proceeding before this court and
that we granted enforcement of the or-
der. National Labor Relations Board v.
Lafayette Building & Construction
Trades Council, 5 Cir. 1971, 445 F.2d
495. .

While the result of applying res judi-
cate in this case may seem harsh, es-
pecially since there are some definite
differences between Board and court pro-
ceedings, we feel that affirmance is com-
pelled by the existing case law in this
circuit. Painters v. Edgewood Contract-
ing Co., 5 Cir. 1969, 416 F.2d 1081;

York et al., 5 Cir. 1970, 431 F.2d 409,
Part 1.
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H. L. Robertson & Associates, Inc. v.
Plumbers Local 519, 5 Cir. 1970, 429
F.2d 520. We feel that these two cases
are in point on the issue raised in this
case and therefore the opinion of the dis-
trict court is affirmed.

Barbara Marie HICKS, Appellant,
v.
UNITED STATES of America,
Appellee.
No. 72-1519.

United States Court of Appeals,
Eighth Circuit.
Submitted Jan. 12, 1973.
Decided Jan. 25, 1973.

Probation revocation proceeding.
. The United States District Court for the
Western District of Arkansas, Paul X
Williams, J., revoked probation and de-
fendant appealed. The Court of Appeals
held that revocation of probation, on
C}.larges of violations in having left ju-
risdiction without obtaining permission
and arrests for intoxication, was not
abuse of discretion.

Affirmed.

L Criminal Law ¢=982.9(1)

Probation is matter of legislative
8race and may be revoked for failure to
Comply with conditions validly imposed.

% Criminal Law ¢=982.9(6)

tion Hearing upon .revocation of proba-
p does not require trial in strict or
Ormal sense but only a fair hearing.

3. Criminal Law ¢=982.9(1)
of Bevqcation of probation, on charges
4 Wit\{]mlatmns in having left jurisdiction
out obtaining permission and ar-
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5 (1973)

rests for intoxication, was not abuse of

discretion.

A OSSR

Franklin Wilder, Fort Smith, Ark.,
on briefs for appellant.

Bethel B. Larey, U. S. Atty., and James
A. Gutensohn, Asst. U. S. Atty., Fort
Smith, Ark., on brief for appellee.

Before MATTHES, Chief Judge,
BRIGHT, Circuit Judge, and TALBOT
SMITH, Senior District Judge.*

PER CURIAM.

This is an appeal from a revocation of
probation. In August of 1971 appellant,
represented by counsel, pled guilty to
theft of mail and forgery and uttering of
a postal order. She was sentenced to
three years but the term was suspended
and she was placed on three years proba-
tion.

On August 7, 1972 motion to revoke
probation was filed by her probation of-
ficer, alleging violations of probation,
namely, having left the jurisdiction with-
out first obtaining permission, and ar-
rests for intoxication.

Hearing was had, at which appellant
was represented by counsel. She freely
admitted the charges made but presented
matters in extenuation. The District
Court, after hearing, revoked the proba-
tion theretofore granted and imposed a
sentence of two years.

[1-3] The appellant charges on ap-
peal errors in the introduction of evi-
dence and presents to us as well, matters
in mitigation and extenuation. We find
no errors as alleged. As we held in Unit-
ed States v. Crocker, 435 F.2d 601 (8th
Cir. 1971), probation is a matter of leg-
islative grace, and it may be revoked for
failure to comply with conditions valid-
ly imposed by the court. The hearing
upon revocation does not require a trial
in a strict or formal sense, but only a
fair hearing. Burns v. United States,
287 U.S. 216, 53 S.Ct. 154, 77 L.Ed. 266
(1932); Jianole v. United States, 58

* Bastern District of Michigan, sitting by designation.
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1971, 450 F.2d 1103 (no prior hearing
required for suspension up to ten days).
In this case, Paul was suspended initial-
ly for an agreed period of six days with-
out having been given a prior hearing.
The lack of a hearing, however, was due
to the unusual requirements of Mr.
Kitchen’s work which prevented his at-
tendance until six days after the suspen-
sion had been imposed. On October 26,
Mr. Cotton again suspended Paul, this
time indefinitely. No hearing was held
until three days later. But it must be
recalled that the October 26 hearing
would have taken place and the second
suspension might not have occurred if
Paul had not returned to campus on Oc-
tober 26 and resumed selling the news-
papers, an event that triggered Mr. Cot-
ton’s calling the police and Mr. Kitchen’s
refusal to attend the October 26 hearing.
Under these circumstances, and consid-
ering Paul’'s part in the delay, we de-
cline to hold that the lack of a prior
hearing was a denial of due process.
The hearing was held as soon as circum-
stances would permit.

[7] Al that remains is the question
whether the court below abused its dis-
cretion in denying the School District’s
motion made pursuant to Rule 60(b), F.
R.Civ.P., to vacate the original 1969 per-
manent injunction. The School Dis-
trict’s position is that, by promulgating
new regulations that literally comply
with the conditions set out in the in-
junction, the 1969 judgment has been
‘“satisfied,” and there is no longer any
need to keep the School District under
threat of a contempt judgment for vio-
lating the injunction. Granting relief
pursuant to Rule 60(b) is largely within
the discretion of the trial court, Elgin
National Watch Co. v. Barrett, 5th Cir.
1954, 2138 F.2d 776, and we are unable to
say that the court below abused that dis-
cretion in failing to vacate the injunc-
tion. The original injunction dealt not
only with the promulgation of regula-
tions, but also with their enforcement.
The School District has failed to show
that continuation of the 1969 injunction
is unnecessary to insure that the rules
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will not be unconstitutionally applieq
students in the future. Although the
District cites extensive authority for
familiar proposition that school di
pline is primarily a matter for Schog
authorities, the treatment that we giv
the instant case recognizes the District: 4
right to impose punishment for Violatjo, &
of its established regulations. We gq
cline to disturb the trial court’s Cchojeat
not to vacate the 1969 permanent injun
tion. 3
With the exception of that part of thet
order denying the School District’s Mou.
tion to vacate the 1969 injunction, tz&

supplemental injunction decree entey,
on July 6, 1971, and the supplementa,yf
permanent injunctive decree entereq g
October 7, 1971, are vacated with jp
structions that the suit be dismissed. E

Vacated with instructions.

INTERNATIONAL WIRE, Plaintiff-
Appellant,
V.

LOCAL 38, INTERNATIONAL BROTH-
ERHOOD OF ELECTRICAL WORK-
ERS, Defendant-Appellee.

No. 72-1688.

United States Court of Appeals,
Sixth Circuit.

Argued Jan. 31, 1973.
Decided March 20, 1973.

Action charging union local with®
secondary boycott. The United States
District Court for the Northern District
of Ohio, Eastern Division, Ben C. Green,
J., 357 F.Supp. 1018, granted summary
judgment for union and company ap-
pealed. The Court of Appeals held that
where company which filed suit against
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union local for alleged unlawful activi-
ties simultaneously filed proceedings in
form of unfair labor practice before
NLRB, and NLRB found no unfair la-
bor practice and dismissed the complaint,
and issues in company’s action were iden-
tical, doctrine of collateral estoppel ap-
plied to bar the federal court action.

Affirmed.

Labor Relations €623

Where company which filed suit
against union local for alleged unlawful
activities simultaneously filed proceed-
ings in form of unfair labor practice
before NLRB, and NLRB found no un-
fair labor practice and dismissed the
complaint, and issues in company’s ac-
tion were identical, doctrine of collateral
estoppel applied to bar the federal court
action. Labor Management Relations
Act, 1947, § 303, 29 U.S.C.A. § 187.

Louis S. Belkin, Cleveland, Ohio, Jef-
frey A. Belkin, Belkin & Belkin Co.,
L. P. A, Cleveland, Ohio, on brief, for
plaintiff-appellant.

Thurlow Smoot, Cleveland, Ohio, for
defendant-appellee.

Before WEICK, EDWARDS
CELEBREZZE, Circuit Judges.

and

PER CURIAM.

Appellant International Wire appeals
from the dismissal of its § 303 complaint
on appellee’s motion for summary judg-
Ment, Labor-Management Relations Act,

1 29 U.S.C. § 187 (1970). Appellant

had charged Local 38, International
- Brotherhood of Electrical Workers with
t 2 secondary boycott. Appellant simul-
3 t"‘Tleously filed proceedings in the form
f an unfair labor practice before the

National Labor Relations Board and the
instant § 303 action in the United States
Distriet Court for the Northern District
of Ohio.

A full hearing was held before an
NLRB Trial Examiner. The Trial Ex-
aminer and the Board found that no un-
fair labor practice, as charged in the
complaint, had been proved and dis-
missed the complaint.

Thereafter appellee filed a motion for
summary judgment in the District Court
action, asserting that under the deter-
mination by the Board, appellant’s §
303 complaint was either barred by the
doctrine of res judicata or appellant was
collaterally estopped from denying the
findings and conclusions of the NLRB.

In two well-reasoned memorandum
opinions which dealt appropriately with
the authorities relied upon by appellant,
the District Judge found that the issues
before the Labor Board and the issues
in the instant action were identical. He
found the Labor Board decision had be-
come final and no petition to review same
had been filed by appellant in this court,
as provided by law. He also found that
there was no contention in this case that
plaintiff had been denied a full and fair
hearing at the administrative level. He
thereupon granted the motion for sum-
mary judgment dismissing plaintiff’s
complaint.

We believe the doctrine of collateral es-
toppel applies to bar this § 303 action
under the reasoning set forth in the
Memorandum Opinions of the District
Judge and under the authority cited by
him therein. United States v. Utah Con-
struction and Mining Co., 384 U.S.
394, 86 S.Ct. 1545, 16 L.Ed.2d 642
(1966) ; Tipler v. duPont Co., 443 F.2d
125 (6th Cir. 1971).

The judgment of the District Court
is affirmed.




