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United States Court of Appeals

SixthiCircuait

Room 524-Post Office and

Courthouse Building

Cincinnati, Ohio 45202

Re: Plain Dealer Publishing Company v.
City of Lakewood, Case Nos. 84-3683/3722

Dear Sir:

Pursuant to Rule 28 (j) of the Rules of Appellate
Procedure, the undersigned counsel for Defendant-Appellee,
City of Lakewood in the captioned case hereby advises the
Court of the decision in Pursley v. City of Fayetteville
Arkansas, 628 F.Supp. 676 (W.D. Ark. IEEIE)) & IlaE Pursley case
is pertinent and significant to the captioned case in which
oral argument was heard before Judges Keith, Kennedy and Unthank
on December 5, 1985. As of this date, no decision has been
rendered.

The Pursley case dealt with the issue of whether
the residential streets and sidewalks of the City of Fayetteville,
Arkansas, were public forums. This same issue (relative to the
residential streets and sidewalks of the City of Lakewood) was
extensively briefed and argued by the parties to the captioned
case [See, SSIII C 5 a (pp. 25-26) and III D 4 (pp. 34-38) of
"Brief of Appellee and Cross-Appellant, The City of Lakewood"].
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In Pursley, just as in the case sub judice, the
Plaintiff contended that residential streets and sidewalks are
traditional public forums which are to be accorded First Amendment
protection for those who wish to express their views in such
locales. The Court agreed with The City of Fayetteville holding
that residential streets and sidewalks are not public forums,
either by tradition or designation, and upheld the constitutionality
of the ordinance prohibiting all picketing on streets and sidewalks
in residential areas.

A copy of the Pursley decision is enclosed for the

ik b

Court's convenience.

Frederick W. Whatl

FWW:vyh
Enc.

cc: James P. Garner, Esq.
Baker & Hostetler
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WHEREUPON, upon considerztion and
being duly advised, the Court finds that
claimant Wili's motion to dismiss the com-
plaint is without merit and it is, therefore
DENIED. The Court further finds that
Will's motion to quash i3 meritorious and it
-is, therefore, GRANTED. However,
whereas the record indicates that there is
probable cause to seize Will's premises pur-
suant to 21 U.S.C. § 881, the Court hereby
DIRECTS the Clerk of Court to reissue an
in rem arrest warrant for the West Fifth
Avenue premises herein described.

IT 1S SO ORDERED.

Dr. Dow PURSLEY, Dr. Doty Murphy,
Rev. Mark Brooks and Rev. Paul
Sagan. Plaintiffs,

v.

CITY OF FAYETTEVILLE, ARKANSAS;
Paul Noland, Individually and as May-
or; Ron Bumpass, Jeremy Hess, Mari-
Iyn Johnson, Ernest Lancaster. William
Martin and Marion Orton, All Individu-
ally and in their Official Capacities as
Members of the Board of Directors of
the City of Fayetteville, Arkansas, De-

fendants. - - ;
0 ~" Civ. No. 85-5174.
United States District Court,

W.D. Arkansas,
Fayetteville Division.: =« -

Feb. 11, 1986. ~

o

Potential picketers brought action’

seeking declaration that city ordinance pro-
scribing picketing of residence or dwelling
place was unconstitutional, and seeking in-
junction forbidding enforcement of the or
dinance, and city moved for summary judg-
ment. The District Court, H. Franklin Wa-
ters, Chief Judge, held that: (1) ordinance

was not unconstituticnaily vague apd ou
not abridge potentizl picketers' free ey
cise of reiigion; (2! erdinance cdid not v,
late First Amendment. even though i pr
cinded picketing street and . sidewal}

front of residence; (3) ordinance was w °

lawiul under Arkansas law to extep: =
permitted imposition of penalties of fmpr:.
onment for violation of city ordinzree; hu:
{4) ordinance was valid under Arkarsas jos
for purposes of defining offense and anths.
rizing fine of not more than 3530 fer
violation. S

Summary judgment granted iz per
and denied in part.

1. Municipal Corporations &554(2)
City ordinance proscribing picketing nf -
residence or dwelling piace was not unzen
stitutionally vague. s
2. Constitutional Law e=84.5(1) 7
City ordinance prohibiting picketing «tuj'

residence or dwelling place did not aoridge

freedom of religion of potential picketers, -
although it precluded potential pickexs
from picketing residence of physicizn ®%e
performed elective abortions as part of 5
medical practice. U.S.C.A. Const.Amezd.
1% i

3. Constitutional Law 6=84.5(11) .

City ordinance proseribing pieket
residence or dwelling place did not viokiz,
the First Amendment, even though it £7¢
cluded picketing on public streets or &,
walks in front of residences; streets. &nd-
sidewalks in residential areas were nottry:
ditional loci for assembly and debate, so2i
tai values of privacy were vouchsafed 1.

the home and curtilage, and preservatignat. -

é-v

that interest was a compelling interest
the state. U.S.C.A. Const.Amend. L

4. Federal Courts 6247 =~ ~%./% .5 78
Court would address question "5

whether city ordinance proscribing pfé'& :

ing of residence or dwelling place and P&

mitting imprisonment of vioiators Ofﬂr

ordinance was invalid as a matter of.
law due to the imprisonment penalty:
though questions concerning proper
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pretation of state laws were geners!ly bect
left to state courts, where potential picket-
ers challenging the ordinance had peti-
tioned court to give them guidance, and
ordinance itself would be invalid if the pen-
alties it provided for were invalic.

5. Municipal Corporations €=392(3)

City ordinance proseribing picketing of
residence or dwelling place was unlawful
under Arkansas law to extent that it per-
mitted imprisonment of ordinance violators,
where there was no Arkansas state law
validly prohibiting residential picketing.
Ark Stats. §§ 19-2402, 19-2409.

6 Municipal Corporations &592(3)
Arkansas statutes permitting’ munici-
palities to enact their own ordinances pur-
suant to police power entrusted to them
[Ark Stats. §§ 19-2408, 19-2409] were not
intended to permit cities to impose penal-

ties of imprisonment for vioiation of city
ordinances, unless those ordinances regu-
lated conduct proscribed nnder valid state
statute, in which case cities were not per-
mitted to provide lesser penalties than
those demanded by state statute [Ark
Stats. § 19-2411].

7. Municipal Corporations &592(3)

-‘Authorization of fine of not more than
$500 for violation of city ordinance pro-
scribing picketing of residence or dwelling
place was permissible under Arkansas law,
where no Arkansas state law validly regu-
lated picketing in residential area. Ark
Stats. §§ 19-2408, 19-2409.

8. Municipal Corporat.ions e&=111(4)

.- City ordinance proscribing picketing of
residence or dwelling place was valid under
Arkansas law for purposes of defining the
offense and authorizing a fine for its viola-
tion, even though authorization for impris-
onment of ordinance violator was invalid,
where the ordinance penalties were severa-
ble. :

- : .' -2

“David E. Morris, Hall, Wright & Morris,

Fayetteville, Ark., for plaintiffs. A
=z yames N. McCord, City Atty.,'Fnyett.e-
vil]e, Ark., for defendant.s

MEMORANDUM OPINION
H. FRANKLIN WATERS, Chi
On Ocwober 16, 1985, plaintiffs filad this
action seeking a deciara’lr:r; that Favette
ville, Arkansas, City Orgin
unconstitutional, and for
bidding its enforcement
states in relevant part
It shall be unlawful for any person or
persons to engage in demonstraticns of
any type or to picket before or about the
residence or dwelling place of any indi-
vidual.

ef Judge.

nance .\u. JL.«J IS
for-
The ordinance

an H‘AELT‘C{H/

Any person convicted of violating this
section shall be punished by a fine of not
more than $500 or by imprisonment of
not more than six (6} months, or by both
-such fine and imprisonment.

" The Fayettevilie City Council passed this
ordinance on September 17, 19%5. For
some time, opponents of jeralized aportion
had been picketing the residence of William
F. Harrison, M.D., a physician who per-
forms elective abortions as part of his
medical practice. Individuals have also
picketed the Fayetteville Women's Clinic on
North College Avenue, the main commer-
cial artery of the city, where Dr. Harrison
maintains his office. The Fayetteville ordi-
nance does not purport to regulate conduect
in front of commercial locations such as Dr.
Harrison’s office.

Neighbors of Dr. Harrison initiated com-
plaints about demonstrations in the neigh-
borhood and directed them to the City Pros-
ecutor. He consulted state law, Ark Stat.
Ann. § 41-2967 (RepL1977), and declined to
bring a prosecution under it. The statute
in question prohibited picketing in front of
residences, but created exceptions for labor
disputes. The prosecutor felt that the stat-
ute was unconstitutional under Carey v
Brown, 447 US. 455, 100 S.Ct. 2286, 65
L.Ed.2d 283 (1980), which held that a sim-
ilar Illinois statute created an invalid con-
tent-based abridgement of First Amend-
ment rights. The prosecutor thereafter

i _dmfted 2 proposed ordinance for the city,
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v.w}"'ence, 410 F.2<':l 55'7_(8th _Cir.1969).“ ll
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deleting the lzbor dispute exceptior. found
offensive in Carey, and submitted it to the
City Council, acknowledging that its sub-
mission was prompted by the activities in
front of the Harrison home, bu: closing
7ith the snggestion that any Fayettevilie
citizen thrust into the public light might
enjoy its protections.

The city answered the plaintiffs’ com-
plaint and filed a separate motion for sum-
mary judgment. After determining from
the parties, pursuant to local Rule No. 28,
that no materizl facts are disputed. and
that the issue sought to be resolved by
declaratory judgment did indeed involve
only guestions of law, the court determined
that the case was eligible for summary
judgment.

Plaintffs advance 2 number of objections
against Ordinance No. 3125. They protest
that it is unconstitutionally vague, that it
abridges their rights to freedom of religion,
and that it violates rights granted to them
by the assembly and speech clauses of the
First Amendment. In addicon, they argue
that the ordinance is invalid under state
law, because it imposes penalties different
from and in addition to those originally
proposed under the state statute deemed
unconstitutional under Carey v. Brown, su-
pra.

1,2] The court has littie difficulty de-
termining that the ordinance survives a
challenge for vagueness. In no case cited
to the court, where state laws prohibited
demonstrations or picketing at residences,
Carey v. Brown, id., or on public grounds,
United States v. Grace, 461 US. 171, 103
S.Ct. 1702, 75 L.Ed.2d 736 (1983), has it
ever been suggested that words such as
“picketing” are incapable of being under-
stood by persons of average intelligence.
Nor does the ordinance, in the opinion of
the court, abridge plaintiffs’ free exercise
of religion. That laws may prohibit behav-
ior without impermissibly affecting belief
is a principle too long settled in the law to
United States

SUPPLEMENT

[2] Plaintiffs advance a closer case
whan thev suggest that the city violates
the Fi Amendment by banning resi-

F.Supp. 792 (E.D.Wis.1985). The City of.
Fayettevilie rests its position on dicta in
Cerey v. Erown, 447 US. at 47 71, 100
S.Ct. at 2285-96, which suggests that resi-
dentizl picketing may properly be subject
to reasonzble time, place and manner re-
strictions.  The court did not squarely ad-
dress the issue whether it might be permis-
£ible totally to ban picketing, etc., in resi-
dential areas. Instead, it held that once
such a policy is in place, the state could not

- create an exception so as to allow picketing

a residence involved in a labor dispute.
The hciding of Carey v. Brown, supra,
denounced content discrimination in laws
regulating speech and assembly. It did not
purport to settle the question raised by this-
case: whether demonstrations in front of a
person’s home might be prohibited entirely.
The central question presented by this
ordinance is whether the street or sidewalk
in front of a residence is the kind of “public
place” triggering First Amendment protec-.
tions for those who would use such locales
to advance their views. The court believes -
that this question cannot be answered me-

chanically, but must be addressed funetion- - -

ally. As United States v. Grace, supra,
makes clear: “Publicly owned or operated

property does not become a ‘public forum’ ..

simpiy because members of the public are

permitted to come and go at will”” Jd. 461"
US. at 177, 103 S.Ct. at 1707. Adderly v.

Florida, 385 U.S. 39, 47, 87 S.Ct. 242, 247,
17 L.Ed.2d 149 (19686), also recognized that

“[t]he State, no less than the private owner
of property, has power to preserve’ the
property under its control for the use ‘to*.°

which it is lawfully dedicated.”” The fore-
going statements invite a functional analy-
sis of this problem, and Perry Education

Ass'n v. Perry Local Educators Ass’n, 460 -

US. 37, 103 S.Ct. 948, 74 L.Ed.2d 794:

(1983), draws the guidelines along w_hic)xr'_‘}

e

the case must be decided where it d
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PURSLEY v. CITY OF FAYETTEVILLE. ARK.
Clte 23 628 F.Supp. 676 (W.D.Arx. 1980,

that “In piaces which by long tradition
... have been devoted to assembly and
debate, the rights of the State to limit
expressive activity are sharply circum-
scribed. At one end of the spectrum are
streets and parks ... In these quintessen-
tial pubiic forums, the government may
not prokibit all communicative activity ...
The State may enforce regulations of the
time, place and manner of expression which
are content neutral, narrowly tailored
[leaving oper ample alternative channels
of commusication.” Jd. at 45, 103 S.Ct. at
955 (emphasis added).

"The court does not believe that streets
and sidewalks in residenual sections of a
modern city are traditional loci for assem-
bly and debate, i.e., “quintessentiaj public
forums.” Residenual developers create ad-
ditions to cities by platting propertes con-
formably with governmental planning and
zoning rules. Certam parts are dedicated
to the public, not for the purpose of assem-
bly and debate, but for means of ingress
and egress. Zoning rules, street plans, and
subdivision regulations, as well as addition-
al restrictive covenants and bills of assur-
ances arrived at privatwely, contemplate a
diminished level of activity in residential
.areas. To this end, streets there are nar-
rower, setbacks are required to prevent
overbuilding on lots, and even very limited
kinds of commercial activity are prohibited.

* When one speaks of a forum, even in the
attenuated modern sense of that word, the
court takes this to refer to that part of a
city into which the public collects for com-
mercial activity, a part which has tradition-
ally become a place for assembly and de-

-bate. In simpler times, these areas were
fairly certain and definable: town squares,
courthouse grounds and commons, as well
the market stalls and shops nearby. Such
‘cases as Lloyd Corp. v. Tanner, 407 U.S.
-551,.92 S.Ct. 2219, 33 L.Ed.2d 131 (1972),
‘speak in passing of “the business area of a
‘municipality” as being “‘so historically asso-
‘ciated with. the exercise . of the First
.“Amendment that access to them for pur-
poses .of exercising such rights cannot be
:denied absolutely.” Jd. at 559, 92 S.Ct. at

AT

Todzy, the focus of public activity in a
city is more diffus It is easier by far to
determine areas which by design and usage
are no! devoted to public assembly and
debate, & quintessential example of which
wouid be the arez in front of an individu-
2l's home. The rules by which new neigh-
borhoods are developed, and older ones
maintained, show that cities are sensitive to
the need to create areas of refuge where
one might enjoy “a very basic right to be
free from sights. sounds, and tangible mat-
ter [one) does not want.” Rowan v. Unit-
ed States Post Office Dept., 337 U.S. 728,

2126, 50 S.Ct 1484 149¢, 25 L. £d.23 736

(1970; {sembie).

The mechanical reading of Perry which
this court declines to adopz, Le.. one which
deems all streets and sicewalks w be public
forum grounds for purposes of the First
Amendment. leads 1o anomalous resuits: a
city might forbid demonstrations on the
grounds of public buildings, even though
the sidewalks upon which protesters woald
be permitted to congregate were so far
from the locus of activity they wished to
protest a3 to diiute substantizily the ex-
pressive message they wish to convey.. On
the other hand, picketing a residence re-
moved only 30 feet from a sidewalk would
be allowed, despite the fact that the resi-
dence is wholly unconnected with any activ-
ity the protestants might denounce.

Common sense tells us that a residential
area ought not to be considered a public
forum. Societal values of privacy are
vouchsafed to the home and curtilage. The
preservation of this interest is deemed to
be a compelling one for the state. In this
connection, whatever burdens Ordinance
No. 3125 places on these plaintiffs are
lightened by the fact that they have, and
use, alternative channels of communication,
mz., picketing the office of Dr. Harrison,
located on what undoubtedly is the busiest
street in Fayetteville. If the picketers’ ob-
Jective is to get their message to the public,
they could do no better than to picket on
the main Fayetteville thoroughfare over
which literally thousands of travelers pass
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each day. If, on the other hand, their
objective is to disturb and harass Dr. Harri-
son and his neighbors by picketing in what
is normally a quiet, residential neighbor-
heod not frequented by the general public,
their objective is- not constitutionally pro-
tected.

[4] Finally the plaintiffs contend that
the Fayetteville ordinance is invalid as a
matter of state law, because it allows the
city to imprison individuals for violation of
an ordinance, and because the maximum
fine ailowable under the penalty provision
of the ordinance exceeds that which is al-
lowed by a similar state statute prohibiting
residential picketing. The court hesitates
to issue declarazions concerning the proper
Interpretation of state laws, feeling that
these matters are best left to the state
courts, particularly in close cases like this
one. For two reasons, however, the court
has determined to exercise its discretion in
this area.

First, the plaintiffs have petitioned the
court to give them some guidance, and a
refusal of the eourt to address the question
whether it is legal for the city to punish
parties who trespass its ordinance would
“place the hapless plaintiff between the

~Seylla- of intentionally flouting state law
and the Charybdis of foregoing what he
believes to be constitutionally protected ac-
" tivity in order to avoid becoming enmeshed
m 2 crimmal proceeding.” Steffel -v.
Thompson, 415 US. 452, 462, 94 S.Ct
1209, 1217, 39 L.Ed.2d 505 (1974). The
court is not convinced that in this case the
choice is quite as Homeric as the Supreme
Court would indicate, but it does appreciate
the dilemma of the parties, and realizes
- that if some declaration concerning the pro-
priety of the penalties is not made, the
parties would be hardly better off than
they were before applying to this court.

* Second, if the penalties are invalid, then
the ordinance itself is invalid, and the court
may -at some time in the future be faced
_with grave due process questions if anyone

-~~'were in fact arrested and imprisoned under
.7+t In order to avoid as many controversies
¢ 00 .88 reasonably possible, the court will at-

628 FEDERAL SUPPLEMENT

tempt to settle all objections to the ordi-
nance which the defendants have raiced.
even though they entail extended discussion
of purely state law matters. In so passing
on these questiors, the court acts to avoid a
proliferation of litigation, which is an object
the declaratory Jjudgment procedure seeks
to obtain. Cf. Twin City Fed. Savings and
Locn Assm v Gelhar, 525 F.Supp. 802
(D.Minn.1981).

[5] The plaintiffs contend that the ordi-
nance is invalid because it prescribes a
penalty of imprisonment, znd because the
fine authorized is one greater than that
calied for by the violation of a similar state
statute. The recent case of Wright v. Bur-
ton. 275 Ark. 1, 648 S.W 2d 794 (1983), heid
ordinances of Conway, Arkansas, to be in-
valid because they did not impose jail sen-
tences, whereas state laws regulating the
same kind of conducz did. - The -difference -
between the Wright case, and the one at
bar, is that at this moment there is no state
law prohibiting residential picketing validly
in place if, as both parties maintain, the
state statute was invalidated by Carey v.
Brown, supra. - The holding of Wright .
Burton, 1bid., was in relation to a state
statute designed to end the frustration of
‘state law enforcement caused by a patch-
work of city ordinances whose penalties
were substantially less than those demand-
'et_'i by the General Assembly for identical
acts. By its terms, Wright v. Burton, id,,
does not allow and certainly does not de-
mand that cities impose jail sentences for
conduct which does not violate state poli-
sCles.o s R Y : il i

In cases where the General Assembly .
has not enacted rules of criminal conduct,
the laws of Arkansas hold that municipali-
ties can enact their own ordinances pursu- -
ant to the police power entrusted to them.
Ark.Stats Ann. §§ 19-2408 and 2409 state
that cities shall be allowed to.punish viola- _
tions of these ordinances by “fines, forfei-
.tures. and penalties.”:* These laws: derived .
from the Acts of the 1875 General Assem-
‘bly, and appear to limit a_city’s power in
'tﬁis‘rfépect'?ﬂowevgr, in 1971 the state
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Chie ax 628 F.Supp. 681 (DRL 1986)

passed a Home Rule Act which freed Ar-
kansas cities from the rigors of the so-
called Dillon Rule which severely circum-
scribed municipal power. See, Tompos 7.
City of Fayetterille, 280 Ark. 435, 438, 658
S.W.2d 404, 406 (1983). Under standard
Home Rule analysis, the city might argu-
ably receive the power to impose jail sen-
tences for vioiations of ordinances. See
McQuillen, Municipal Corporations § 17.-
07 (3d ed., rev. vol). Four years after
passage of the Home Rule Act, however,
the General Assembly amended Ark.Stat.
Ann. § 19-2409 to place higher limits (3500)
on the penzlties which cites might mpose
- for violations of their ordinances, in those
cases where state laws had net already
validly defined breaches of the criminal
laws. The zmended statute now reads,
“Municipal corporations shall mot have
power to inflict any fine or penalty by
ordinance or otherwise to a greater sum
than five hundred dollars (3500) for any
one (1) specified offense or violation of
such law or ordinance....” (emphasis add-
ed). The ordinance, by its explicit terms,
inflicts against violators a fine “of not
more than $500 or by imprisonment of not
.more than six (6) months, or both..
{emphasis added).

‘[6] The court does not believe that the
General Assembly intended for cities to
impose penalties of imprisonment for viola-
tion of city ordinances, unless those ordi-
nances regulate conduct proscribed under a
valid state statute, in which case the Gener-

. al Assembly has ordered that cities are not
permitted to provide lesser penalties than
‘those demanded by the statutes. Ark Stat.
Ann. § 19-2411.

[7, 8] The fines authorized by . Ordi-
nance No. 3125 are within those allowed by
state law, and are not violative of the con-

stitution. To the extent, however, that
they would exceed any allowances under
state law, they might be reduced under the
authority of Ark Stat Ann. § 19-2409. In--
_asmuch as the penalties are severable, the
ordinance, though invalid in part,-is valid

for purposes of defining the offense and
authorizing a fine for its violation.

For the reasons stated, therefore, de-
fendants’ motion for summary judgment
will be granted in part and denied in part,
with a separate order to be filed contempo-
raneously herewith showing that Favette-
ville Ordinance No. 3125 is valid to the
extent that it constitutionally prohibits resi-
dential picketing, and levies fines for viola-
tions, but unlawful to the extent that it
secks to impose penalties of imprisonment
therefor.

w
o %m WUMRER STSTEX

Charies HEALEY, Sr., d/b/a Healey’s
’ " Shellfish, Plaintiff,
Gt v.

Robert L. BENDICK, Jr,, individuaily and
in his capacity as the Director of ihe
Department of Environmental Manage-
ment, and as Chairperson of the Marine
Fisheries Council, Joseph Dawson, Jr.,
Francis B. Manchester, George Mendo-
sa, Louis Othote, Michael Parascando-
lo, Dr. Saul Saila, Robert Randall, Rob-
ert Smith, individually and as members
of the Marine Fisheries Council, and

Ariene Violet as Attorney General for
- the State of Rhode Island, Defenmmu.

Civ. A. No. 85—0341—5.
United States District Court,
“-..D. Rhode Island. = "¢

.- TFeb. 12, 1986. :

: Seller of shellfish brought actxon
agmnst director' of Rhode Island Depart-
ment .of Environmental Management,
Rhode Island Marine Fisheries Council and
its individual members, and against Rhode
Island Attorney General challenging the
regulation of shellfishing in state. The
District Court, Selya, J., held that: (1) con-
duct that seller castigated was conduct of
state itsel{, and therefore immune, from
Sherman AntiTrust Act charges under

state action principle; (2) state statutory

scheme for regulating shellfish did not vio- |
late commerce clause, was not unconstitu- -
tionally vague and was not unconstitution-*- v
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UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT

PLAIN DEALER PUBLISHING CO.,

Plaintiff-Appellant,
Cross-Appellee, On Appeal from the United
States District Court for the

Northern District of Ohio.

v.
CITY OF LAKEWOOD,

Defendant-Appellee,
Cross-Appellant.
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Decided and Filed

BEFORE: KEITH and KENNEDY, Circuit Judges; and UNTHANK#*, District Judge.
KEITH, Circuit Judge. Appellant Plain Dealer Publishing Company challenges
the constitutionality of a municipal ordinance that regulates the placement of newspaper
dispensing devices ("mewsracks") on the city streets of Lakewood, Ohio. Plain Dealer
filed the instant action against the City of Lakewood ('"City") after being denied
permission to place its newsracks on City property pursuant to Section 901.181 of the

Lakewood Codified Ordinances, as amended. On July 12, 1984, the district court entered

judgment for the City with court costs assessed against the City. For the following

reasons, we affirm in part and reverse in part.
Ik
FACTS
The Plain Dealer daily newspaper is distributed as a publication of general
circulation throughout the Cleveland Metropolitan area and Ohio. Generally, Plain
Dealer daily newspaper sales are 77 percent by home delivery through carriers and 80

percent on Sundays by home delivery. The balance of the sales are by single copy

*Honorable G. Wix Unthank, United States District Court, Eastern District
of Kentucky, sitting by designation.
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through retail outlets and coin-operated vending boxes, the latter constituting 4.6 to

5.27 percent of total sales.

The City of Lakewood is approximately 5.5 square miles. It is an older residential
community located in Cuyahoga County, Ohio, west of Cleveland. In 1980, the population
of the City was 61,963. Lakewood has historically been a city of homes. The commerecial
areas of the City are located essentially along Madison and Detroit Avenues, conveniently
close to all residential areas of the City. There is no area within the City more than
one-quarter mile from an all-night newspaper outlet.

In May 1982, Plain Dealer sought permission from the City Law Director to place
coin-operated newsracks at sites within the City. The various sites included the
commercial areas along Madison and Detroit Avenues and the residential areas along
Clifton Boulevard. The City Law Director denied the request citing Section 901.18 of
the Lakewood Codified Ordinances which provided at that time:

901.18 ERECTING BUILDINGS OR STRUCTURES ON PUBLIC
GROUND.

No person shall erect or place, or cause to be erected or
placed, or permit to remain, any building or structure of any
nature upon any street, lane, alley or public ground within
the City.

Plain Dealer filed suit eight months later on January 5, 1983, attacking the
constitutionality of Section 901.18. On August 18, 1983, the district court granted
plaintiff's motion for summary judgment ruling the ordinance provision was an
unconstitutional exercise of police power, and that it banned a reasonable means of
newspaper distribution. The court held the issuance of a permanent injunction in
abeyance for sixty (60) days in order to give the City an opportunity to enact
constitutional provisions regulating placement of newsracks on public property.

On October 17, 1983, the City amended Section 901.18 to permit erection of a

structure on public property with the consent of the City where permitted by city or

state law. Under the amended ordinance, Plain Dealer would have to apply to the
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Mayor for a rental agreement or permit. After initial enactment of the amended

ordinance, the City re-examined Plain Dealer's objections to the ordinance and on

January 3, 1984, again amended the ordinance. Section 901.181,1 as amended, provides

1901.181 NEWSPAPER DISPENSING DEVICES; PERMIT AND APPLICATION.

Applications may be made to and on forms approved by the Mayor for rental
permits allowing the installation of newspaper dispensing devices on public property
along the streets and thoroughfares within the City respecting newspapers having general
circulation throughout the City.

The Mayor shall either deny the application, stating the reasons for such denial
or grant said permit subject to the following terms:

(a) The term "newspaper dispensing device", as used in this Section, shall mean
a mechanical, coin operated container constructed of metal or other material of
substantially equivalent strength and durability, not more than fifty (50) inches
in height and not more than twenty-five (25) inches in length and width. The
design of such devices shall be subject to approval by the Architectural Board
of Review.

(b) Newspaper dispensing devices shall not be placed in the residential use
districts of the City and shall otherwise be placed adjacent and parallel to
building walls not more than six (6) inches distant therefrom or near and parallel
to the curb not less than eighteen (18) inches and not more than twenty-four
(24) inches distant from the curb at such locations applied for and determined
by the Mayor not to cause an undue health or safety hazard, interfere with the
right of the public to the proper use of the streets and thoroughfares, or cause
a nuisance as proscribed by Ohio Revised Code, Section 723.01. Provided further,
however, that no newspaper dispensing device shall be placed, installed, used or
maintained:

(1) so as to reduce the clear, continuous combined sidewalk and paved
tree lawn width to less than five (5) feet;

(2) within five (5) feet of any fire hydrant or other emergency facility;
(3) within five (5) feet of any intersecting driveway, alley, or street;
(4) within three (3) feet of any marked crosswalk;

(5) at any location where the width of paved clear space in any direction
for the passageway of pedestrians is reduced to less than five (5) feet;

(6) within two hundred and fifty (250) feet of another newspaper dispensing
device containing the same newspaper or news periodical, except that the
Mayor may permit two such dispensing devices at an intersection where
such placement would not impair traffic or otherwise create a hazardous
condition; and
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that the Mayor may grant a rental permit application upon payment of a $10.00 rental

fee for each site, submission of a certificate of insurance and compliance with the

(7) at any location where three (3) newspaper dispensing devices are
already located.

The rental permit shall be granted upon the following conditions:

(1) the permittee shall pay a rental fee which shall be Ten Dollars ($10.00)
per year or part thereof, for each location where a newspaper dispensing
device is installed;

(2) the permittee, upon the removal of a newspaper dispensing device,
shall restore the property of the City to the same condition as when the
device was initially installed, ordinary wear and tear excepted;

(3) the permittee shall maintain the device in good working order and in
a safe and clean condition and keep the immediate area surrounding such
device free from litter and debris;

(4) the permittee shall not use a newspaper dispensing device for advertising
signs or publicity purposes other than that dealing with the display, sale,
or purchase of the newspaper sold therein;

(5) the permittee shall save and hold the City of Lakewood harmless from
any and all liability for any reason whatsoever occasioned upon the
installation and use of each newspaper dispensing device and shall furnish,
at permittee's expense, such public liability insurance as will protect
permittee and the City from all claims for damage to property or bodily
injury, including death, which may arise from the operation under the
permit or in connection therewith and such policy shall name the City of
Lakewood as an additional insured, shall be in an amount not less than
One Hundred Thousand Dollars ($100,000) combined single limit for any
injury to persons and/or damaged property, and shall provide that the
insurance coverage shall not be cancelled or reduced by the insurance
carrier without thirty (30) days prior written notice to the City. A
certificate of sueh insurance shall be provided to the City and maintained
before and during the installation of such devices;

(6) rental permits shall be for a term of one year and shall not be
assignable; and

(7) such other terms and conditions deemed necessary and reasonable by
the Mayor.

(e) A person aggrieved by a decision of the Mayor in refusing to grant or
revoking a rental permit shall have the right to appeal to Council. Such appeal
shall be taken by filing a notice of appeal including a statement of the grounds
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appearance and architectural standards set by the Architectural Board of Review ("the

Board"). Under subsection (c¢)(7) of the amended ordinance, however, the Mayor may
subject an application to any additional conditions he or she deems necessary. The
amended code would permit Plain Dealer, upon application, to place newsracks at
locations it requested on Madison and Detroit Avenues in the commercial district, but
not along Clifton Boulevard in the residential use districts.

After the City had amended the regulatory scheme twice, Plain Dealer filed its
amended complaint challenging the constitutionality of the regulatory scheme. Trial
was scheduled on April 11, 1984, to hear Plain Dealer's request for a preliminary and
permanent injunction.

There was evidence at trial that although Plain Dealer made no application for
a permit, it had intended to place newsracks at eighteen locations in Lakewood, eight
of which were located in residential districts on Clifton Boulevard. The distriet court
concluded the amended ordinances were constitutional and entered judgment for the
City. On appeal, Plain Dealer argues that Sections 901.18 and 901.181 should be
declared unconstitutional because they impose prior restraints on the freedom of press
by requiring permits and the payment of rental fees, absolutely ban newsracks in
residential distriects, and impose unduly burdensome procedures for compliance.
Essentially, this appeal analyzes the constitutionality of the Mayor's power to grant or
refuse permits, the constitutionality of the Board's power to approve the designs of

newsracks, the insurance requirement and the absolute ban in residential districts of

for the appeal with the Clerk of Council within ten (10) days after notice of
the decision by the Mayor has been given. Council shall set the time and place
for hearing such appeal and notice of such time and place shall be given in the
same manner as specified hereinabove. The Council shall have the power to
reverse, affirm, or modify the decision of the Mayor and any such decision made
by the Council shall be final.
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newsracks.2 We reverse the district court decision in part because Sections 901.18 and
901.181 unconstitutionally give the Mayor unlimited discretion in denying permits;
unconstitutionally provide the Board with standardless diseretion in approving newsrack
designs; and unconstitutionally require applicants to provide insurance to the City.
However, we affirm the the remainder of the district court's decision, specifically
holding constitutional that part of the ordinance banning newsracks in all residential
areas.
IL
ANALYSIS OF ORDINANCE

Provision Giving Mayor Unbridled Discretion To Grant Or Deny Permit Is
Unconstitutional

The right to distribute newspapers by means of newsracks is protected by the

First Amendment to the United States Constitution. Miami Herald Publishing Co. v.

City of Hallandale, 734 F.2d 666, 673 (11th Cir. 1984); see Lovell v. City of Griffin,

303 U.S. 444 (1938); see also Hull v. Petrillo, 439 F.2d 1184 (2d Cir. 1971). However,

the State may also enforce regulations of the time, place and manner of expression
which are content-neutral, are narrowly tailored to serve a significant interest, and

leave open ample alternative channels of communication. Perry Education Association

v. Perry Local Educators' Association, 460 U.S. 37, 45 (1983) (citations omitted). Laws

which vest municipal officials with unguided discretion to grant or deny a newsrack
license or permit "do not regulate with [the] narrow specificity" required by the First

Amendment. Association of Community Organizations for Reform Now, (ACORN) v.

Municipality of Golden, Colorado, 744 F.2d 739, 746 (10th Cir. 1984). The Supreme

2However, we do not specifically discuss each issue raised by Plain Dealer because
they are not dispositive of the ultimate determination of this case. For example, we
believe the imposition of a rental fee withstands constitutional serutiny.
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Court in Secretary of State of Maryland v. Joseph H. Munson Co., Ine., 467 U.S. 947

(1984), stated:

But even if the Secretary were correct, and the waiver
provision were broad enough to allow for exemptions
"whenever necessary," we would find the statute only slightly
less troubling. Our cases make clear that a statute that
requires such a "license" for the dissemination of ideas is
inherently suspect. By placing discretion in the hands of an
official to grant or deny a license, such a statute creates a
threat of censorship that by its very existence chills free
speech . . .. Under the Secretary's interpretation, charities
whose First Amendment rights are abridged by the fundraising
limitation simply would have traded a direct prohibition on
their activity for a licensing scheme that, if it is available
to them at all, is available only at the unguided discretion
of the Secretary of State.

Id. at 964 n.12 (citations omitted); See also Fernandes v. Limmer, 663 F.2d 619, 631

(5th Cir. 1981), cert. dismissed, 458 U.S. 1124 (1982) (holding unconstitutional ordinance
that gave executive director excessive discretion in deciding whether the grant of a
permit would be detrimental to the public). Thus, in order to qualify as narrowly
tailored, a content neutral ordinance must avoid vesting city officials with discretion
to grant or deny licenses, for

It is settled by a long line of recent decisions of this Court

that an ordinance which . . . makes the peaceful enjoyment

of freedoms which the Constitution guarantees contingent

upon the uncontrolled will of an official—as by requiring a

permit or license which may be granted or withheld in the

discretion of such official—is an unconstitutional censorship

or prior restraint upon the enjoyment of those freedoms.

Staub v. City of Baxley, 355 U.S. 313, 322 (1958); See also Shuttlesworth v. City of

Birmingham, Ala., 394 U.S. 147, 151 (1969).

In Staub, the Supreme Court struck down an ordinance under which the Mayor
and the City Council had the diseretion to grant or deny a permitia 3558 USSIat #3215
The Court held that the ordinance on its face imposed an unconstitutional prior restraint

because it authorized the Mayor and the Council to refuse or to grant a permit in

their uncontrolled discretion. Id. at 325. Similarly, in Shuttlesworth, the Supreme
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Court refused to uphold a conviction for demonstrating without a permit because the
City Commission had virtually unbridled discretion to grant or deny the permit.

We find that the City of Lakewood's ordinance unconstitutionally permits the
granting of permits to be contingent upon the Mayor's unbridled discretion. Section
901.181(c)(7) provides that a rental permit is granted upon "terms and conditions deemed
necessary and reasonable by the Mayor." It is clear from subsection (e¢)(7) that the
Mayor is vested with unlimited discretion to grant or deny a permit and make it subject
to almost any conditions he may choose. Furthermore, although the language of the
ordinance limits the conditions under which the Mayor may grant a permit, it does not
contain any standards for the Mayor to use when denying a permit. Consequently, the
ordinance's restriction is not narrowly tailored to serve a significant government interest.
See Shuttlesworth, 394 U.S. 147.

The Supreme Court has repeatedly struck down ordinances which condition the
exercise of First Amendment activities on the broad discretion of local officials, resulting
in virtually unreviewable prior restraints on First Amendment rights. Kunz v. New

York, 340 U.S. 290 (1951); Saia v. New York, 334 U.S. 558 (1948). When a city allows

an official to ban a means of communication through uncontrolled discretion, it sanctions

a device for suppression of free communication of ideas. Saia, 334 U.S. at 562.3 The

constitutional problem here lies in the very existence of such unfettered discretion.
The City argueé that the Mayor can refuse a permit only "upon health and safety
reasons". Although municipalities may enact laws in furtherance of the public health

and safety, the City is incorrect in its argument for two reasons. First, no language

3§m involved a city ordinance which prohibited the use of a sound amplification
device without the permission of the police chief. Other licensing systems which are
similar have been held unconstitutional prior restraints on speech because they vest
broad discretion in granting or withholding a permit upon broad criteria unrelated to
proper regulation of public places. See Shuttlesworth v. City of Birmingham, 394 U.S.
at 153; See also Kuntz, 340 U.S. 290.
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appears in the ordinance specifically limiting the Mayor's power to refuse a permit for
health and safety reasons.4 The district court ruled the City's evidence of such a
standard was inadmissible. Second, if health and safety or other legitimate concerns
are what the City seeks to address, the language of the ordinance should be limited

accordingly. See Wulp v. Corcoran, 454 F.2d 826, 834 (1st Cir. 1972). An ordinance

providing for unguided governmental discretion is inherently inconsistent with a valid
time, place and manner regulation because it provides for potential suppression of a

particular point of view. See Heffron v. International Society for Krishna Consciousness,

Ine., 452 U.S. 640 (1981).

The district court held that application and appeal procedures pursuant to Section
901.181(e) and Ohio Revised Code Chapter 2506 provide an adequate remedy for any
wrong alleged by Plain Dealer.® The "adequate state remedies" include the application
for a permit, appeal to City Council and appeal to the court of common pleas under
Chapter 2506 of the Ohio Revised Code. However, these procedures require Plain
Dealer to apply for a permit and appeal any denial prior to placing newsracks on the
sidewalks and subject acquisition of the permit to standardless administrative discretion.
The fact that the ordinance provides an appeal process does not cure the

unconstitutionally broad discretion it accords the Mayor to impose prior restraints on

4Section 901.181(b) states that in determining the location of the newsracks the
Mayor should not cause an undue health or safety hazard. However, the language does
not state that the Mayor can only refuse a permit for health and safety reasons.

9The district court relied upon Parratt v. Taylor, 451 U.S. 527 (1981), and Vicory
v. Walton, 721 F.2d 1062 (6th Cir. 1983), cert. denied, SSE S5 ESICTINIDS
(1984), which hold that actions for money damages cannot be brought under 42 U.S.C.
Section 1983 if there are adequate remedies at state law. However, these cases are
distinguishable to the instant case in that this case is not an action for money damages
under Section 1983. It is an action for declaratory and injunctive relief from an
ordinance which allegedly abrogates First Amendment rights.
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First Amendment rights. Consequently, the district court erred in concluding that these
remedies are adequate.

The City argues that under the holdings of Greer v. Spock, 424 U.S. 828 (1976),

and Gannett Satellite Information Network, Inc. v. Metropolitan Transportation Authority,

745 F.2d 767 (2d Cir. 1984), Plain Dealer cannot attack the ordinance because the
newspaper has never applied for a permit. We are not persuaded by this argument. In
Greer, the Supreme Court upheld Fort Dix regulations banning partisan political speeches
and demonstrations and prohibiting the distribution of any literature without the prior
written approval of a commanding officer. An Army regulation specified that the
commander could only disapprove publications presenting an apparent danger to military
morale, loyalty or disecipline. Id. at 840. The Court in Greer specifically considered
the facial validity issue and held that the regulations at issue were constitutional on

their face because they applied to a federal military reservation, not a traditional

public forum. Greer, 424 U.S. at 838. Having found the regulations facially valid, the

Court held that it would not reach the question of unconstitutional application because
no approval had been sought from the appropriate authorities. In the instant case,
Plain Dealer challenges the facial validity of Lakewood's ordinances and does not rely on
a claim of unconstitutional application. Accordingly, Greer is not contrary to Plain
Dealer's position.

In Gannett Satellite Information Network, Inc., supra, after holding that the

Metropolitan Transportation Authority's ("MTA") unregulated licensing scheme for the
placement of newspaper vending machines in MTA commuter stations violated the First
and Fourteenth Amendments, the district court ordered the adoption of reasonable
standards governing the issuance and terms of licenses. The Second Circuit reversed,
holding, in part, that MTA need not adopt such guidelines at that time. The court of
appeals questioned whether the Gannett company could require the MTA to establish

standards governing the issuance of licenses stating:




But there is no evidence or finding that MTA has
arbitrarily denied licenses or imposed unreasonably
diseriminatory terms on anyone, or that there is any threat
of such conduect. It is doubtful that this record presents a
justiciable controversy with respect to the reasonableness of
the licensing terms. Therefore, while guidelines might be
helpful, we will not require them at this time.

Id. at 776. However, in this case, the City has issued regulations the validity of which

is directly challenged by Plain Dealer. Moreover, subsection (e¢)(7) of those regulations
permits, on its face, unbridled discretion and therefore an inherent threat of arbitrary
decision making. Since Gannett did not involve a facial challenge to adopted licensing
requirements, it is inapplicable to this instant case.

B. Provision Granting the Architechural Board of Review With Standardless Discretion
Is Unconstitutional

The provision requiring the Board to approve the design of newsracks is
unconstitutional under a time, place and manner analysis because the provision is not

narrowly tailored to serve a significant governmental interest. See Perry Education

Association v. Perry Local Educators' Association, 460 U.S. 37, 45 (1983). In essence,

the provision gives the Board standardless discretion to approve the design of newsracks.
The City claims that Section 1325.03 of the Lakewood Codified Ordinances provides
the Board with adequate standards. Section 1325.03 allows the Board to regulate the
construetion or alteration of buildings according to "accepted and recognized
architectural principles". A newsrack, however, is not a building. The Chairman of
the Architectural Board admitted at trial that the Board had no standards for approving
or disapproving the design of newsracks. Since the ordinance contains no standards to
guide the Board in approving or rejecting newsrack designs, we hold that provision

unconstitutinal under the First and Fourteenth Amendments.
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Cs Provision Requiring Indemnification Before Access to Public Streets and Sidewalks
Is Unconstitutional

On appeal Plain Dealer also challenges the constitutionality of Section 901.181(c)(5)

of the Lakewood Codified Ordinance requiring that "permittees" indemnify and insure

the City as a condition to gaining access to its public streets and sidewalks.6 We

believe this provision also violates the First Amendment.

The distriet court held that since the City is liable under Ohio Revised Code
Seotion 723.01 for the failure to maintain the streets, sidewalks, and publicways, it
should not be exposed to additional liability without indemnification by any private
commerecial use on such City owned property. The district court cites Haverlack v.

Portage Homes, Inc., 2 Ohio St. 3d 26, 442 N.E. 2d 749 (1982) (holding that the defense

of sovereign immunity is not available, in the absence of a statute providing immunity, to

a municipal corporation in a negligence action); Dickerhoof v. City of Canton, 6 Ohio

St. 3d 128, 451 N.E. 2d 1193 (1983) (holding that a municipal corporation may be liable
for injuries resulting from its failure to keep the shoulder of a highway in repair); and

Associated Press v. National Labor Relations Board, 301 U.S. 103 (1937) (holding that

the National Labor Relations Aect does not unconstitutionally abridge the freedom of
the press in that it does not interfere with the right to discharge any employee for
any proper cause) as authority for the above proposition. However, these cases are
inapposite in that none of them discusses insurance or indemnification. They stand only
for the general propositions that 1) local governments retain power to indemnify
themselves, Haverlack, 2 Ohio St. 3d at 30; 2) local governments may be liable for

negligence in maintaining the streets, Dickerhoof, 6 Ohio St. 3d at 131; and 3) news

6Section 901.181(e)(5) provides that a newspaper box "permittee" must indemnify
the City for all liability "for any reason whatsoever occasioned upon the installation
and use" of a newspaper box. Furthermore, the ordinance requires the permittee to
provide property damage and personal injury insurance in the amount of $100,000, naming
the City as an insured.




84-3683
84-3722 Page 13

organizations are subject to overall regulations and laws and are not entitled to special

privileges. Associated Press, 301 U.S. at 132-33. The City does not require other

permittees to provide insurance. For example, neither the bus nor telephone companies
are required to insure bus shelters or telephone equipment. Since the City cannot
impose more stringent requirements on First Amendment rights than it does on others,
we believe the indemnification aspect of the ordinance places an undue burden on Plain
Dealer.

D. Ban Of All Newsracks In Residential Areas Is Constitutional

The state may enforce time, place and manner regulations which are content-
neutral, are narrowly tailored to serve a significant government interest and leave open

ample alternative channels of communication. Perry Education Association v. Perry

Local Educators' Association, 460 U.S. 37, 45 (1983).

We find that the City's total ban of newsracks in residential areas is a
constitutional time, place and manner regulation. First, the ordinance is content-neutral
because it bans all newracks in residential areas of the City. Second, the ordinance
is narrowly tailored to serve a significant government interest. We agree with the
distriet court's holding that "traffic safety, proper functioning of a city's safety and
sanitation forces, maintaining a clear right-of-way on sidewalks for pedestrians, and
aesthetics are all substantial government interests and the subject ordinances reach no

further than necessary to accomplish the City's objectives." See Metromedia, Ine. v.

City of San Diego, 453 U.S. 490, 508 (1981) (plurality opinion). Finally, the ordinance

leaves open ample alternative channels of communication. For example, the City admits
that a person may sell newspapers by mail or by direect home delivery in residential
areas free from governmental interference. Moreover, there are eleven sites within
the City, and two sites immediately adjacent to the City, where newsracks are located
on private property within commercial zones. In fact, all residences in the City are

within one quarter of a mile from an existing newsrack. Furthermore, there are eleven
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"all-night" businesses within the City and two "all-night" businesses adjacent to the
City which sell the Plain Dealer 24 hours a day, seven days a week. Thus, the City's
total ban of newsracks in residential distriets is a constitutional time, place and manner
regulation. We also agree with the District Court that the remaining provisions of
ordinances are not unconstitutional.
1.
SEVERABILITY
The Supreme Court has held that invalid portions of a statute should be severed

unless it is clear that the Legislature would not have enacted those provisions which

are constitutional, independent of those provisions which are not. INS v. Chadha,

462 U.S. 919, 931 (1983); Buckley v. Valeo, 424 U.S. 1, 108 (1976). Moreover, a provision

is presumed severable if what remains after severance is fully operative as a law.
Chadha, 462 U.S. at 934. When the unconstitutional portions of the ordinance dealing
with the Mayor's unlimited discretion in denying permits, the Board's standardless
discretion in approving newsrack designs, and the insurance requirements for proposed
applicants are deleted from the remaining portion of the ordinance dealing with newsracks
in commercial areas, what is left cannot stand on its own. Consequently, the portion
of the ordinance regulating newsracks in commercial areas must be held unconstitutional.
The remaining portion of the ordinance banning newsracks in residential areas, however,
survives as a workable ordinance because it is fully operable as a law. Since prior
ordinances under the City's regulatory scheme sought to ban all newsracks under all
circumstances, we believe this indicates clear legislative intent to ban newsracks in
residential areas. Consequently, we sever the ordinance's unconstitutional provisions

and hold that the City may constitutionally ban newsracks in residential areas.
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CROSS APPEAL FOR COSTS

The final issue is whether the district court abused its discretion in awarding
costs to appellant Plain Dealer. The City argues that the district court committed
reversible error by denying its requests for costs without stating reasons. In view of
our disposition of the case on appeal, the district court's award of costs to Plain Dealer
is not erroneous. Furthermore, to prevail on cross-appeal, Lakewood must show more

than error. We review decisions awarding costs under an abuse of diseretion standard.

Owen v. Modern Diversified Industries, Inc., 643 F.2d 441 (6th Cir. 1981); see also

Missouri Pacific Railroad Company v. Star City Gravel Company, Ine., 592 F.2d 455

(8th Cir. 1979). Under the abuse of discretion standard, an appellate court may overturn
a lower court's ruling only if it finds that the ruling was arbitrary, unjustifiable or

clearly unreasonable. See NLRB v. Guernsey-Muskingum Electric Co-operative, Inc.,

285 F.2d 8, 11 (6th Cir. 1960). In the instant case, the City amended the ordinance
twice in response to a lawsuit by Plain Dealer. Specifically, the district court granted
the Plain Dealer's motion for summary judgment on its initial complaint. No appeal
was taken from that decision. Since the City has failed to show that the ruling in
this case was arbitrary or unreasonable, the district court did not abuse its diseretion
in awarding costs to Plain Dealer.

Accordingly, the decision of the district court is affirmed in part and reversed

in part consistent with the analysis of this opinion.
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UNTHANK, District Judge, concurring. I concur in the
opinion of the Court with the exception of the holding that the
insurance or indemnity requirements of the Lakewood ordinance

violate the First Amendment. I consider them legitimate and

reasonable provisions for the protection of the city from liability.

The fact that the city does not require insurance for public
services of a quasi-governmental nature does not prohibit it from

requiring insurance for other services.
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UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT
PLAIN DEALER PUBLISHING CO.,

Plaintiff-Appellant,
Cross-Appellee,

On Appeal from the United
States Distriet Court for the
Northern District of Ohio.

V.
CITY OF LAKEWOOD,

Defendant-Appellee,
Cross-Appellant.

Decided and Filed

BEFORE: KEITH and KENNEDY, Circuit Judges; and UNTHANK*, District Judge. -
KEITH, Circuit Judge. Appellant Plain Dealer Publishing Company challenges
the constitutionality of a municipal ordinance that regulates the placement of newspaper
dispensing devices ("newsracks") on the city streets of Lakewood, Ohio. Plain Dealer
filed the instant action against the City of Lakewood ("City™ after being denied
permission to place its newsracks on City property pursuant to Section 901.181 of the
Lakewood Codified Ordinances, as amended. On July 12, 1984, the district court entered
judgment for the City with court costs assessed against the City. For the following
reasons, we affirm in part and reverse in part.
I
FACTS
The Plain Dealer daily newspaper is distributed as a publication of general
circulation throughout the Cleveland Metropolitan area and Ohio. Generally, Plain

Dealer daily newspaper sales are 77 percent by home delivery through carriers and 80

percent on Sundays by home delivery. The balance of the sales are by single copy

*Honorable G. Wix Unthank, United States District Court, Eastern DlStrlCt
of Kentucky, sitting by d051gnatlon
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through retail outlets and coin-operated vending boxes, the latter constituting 4.6 to
5.27 percent of total sales.

The City of Lakewood is approximately 5.5 square miles. It is an older residential
community located in Cuyahoga County, Ohio, west of Cleveland. In 1980, the population
of the City was 61,963. Lakewood has historically been a city of homes. The commercial
areas of the City are located essentially along Madison and Detroit Avenues, conveniently
close to all residential areas of the City. There is no area within the City more than
one-quarter mile from an all-night newspaper outlet.

In May 1982, Plain Dealer sought permission from the City Law Director to place
coin-operated newsracks at sites within the City. The various sites included the
commercial areas along Madison and Detroit Avenues and the residential areas along
Clifton Boulevard. The City Law Director denied the request citing Section 901.18 of
the Lakewood Codified Ordinances which provided at that time:

901.18 ERECTING BUILDINGS OR STRUCTURES ON PUBLIC
GROUND.

No person shall erect or place, or cause to be erected or
placed, or permit to remain, any building or structure of any
nature upon any street, lane, alley or public ground within
the City.

Plain Dealer filed suit eight months later on January 5, 1983, attacking the
constitutionality of Section 901.18. On August 18, 1983, the district court granted
plaintiff's motion for summary judgment ruling the ordinance provision was an
unconstitutional exercise of police power, and that it banned a reasonable means of
newspaper distribution. The court held the issuance of a permanent injunction in
abeyance for sixty (60) days in order to give the City an opportunity to enact
constitutional provisions regulating placement of newsracks on public property.

On October 17, 1983, the City amended Section 901.18 to permit erection of a

structure on public property with the consent of the City where permitted by city or

state law. Under the amended ordinance, Plain Dealer would have to apply to the
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Mayor for a rental agreement or permit. After initial enactment of the amended

ordinance, the City re-examined Plain Dealer's objections to the ordinance and on

January 3, 1984, again amended the ordinance. Section 901.181,1 as amended, provides

1901.181 NEWSPAPER DISPENSING DEVICES; PERMIT AND APPLICATION.

Applications may be made to and on forms approved by the Mayor for rental
permits allowing the installation of newspaper dispensing devices on public property
along the streets and thoroughfares within the City respecting newspapers having general
circulation throughout the City.

The Mayor shall either deny the application, stating the reasons for such denial
or grant said permit subject to the following terms:

(a) The term "newspaper dispensing device", as used in this Section, shall mean
a mechanical, coin operated container constructed of metal or other material of
substantially equivalent strength and durability, not more than fifty (50) inches
in height and not more than twenty-five (25) inches in length and width. The -
design of such devices shall be subject to approval by the Architectural Board
of Review.

(b) Newspaper dispensing devices shall not be placed in the residential use
districts of the City and shall otherwise be placed adjacent and parallel to
building walls not more than six (6) inches distant therefrom or near and parallel
to the curb not less than eighteen (18) inches and not more than twenty-four
(24) inches distant from the curb at such locations applied for and determined
by the Mayor not to cause an undue health or safety hazard, interfere with the
right of the public to the proper use of the streets and thoroughfares, or cause
a nuisance as proseribed by Ohio Revised Code, Section 723.01. Provided further,
however, that no newspaper dispensing device shall be placed, installed, used or
maintained:

(1) so as to reduce the clear, continuous combined sidewalk and paved
tree lawn width to less than five (5) feet;

(2) within five (5) feet of any fire hydrant or other emergency facility;
(3) within five (5) feet of any intersecting driveway, alley, or street;
(4) within three (3) feet of any marked crosswalk;

(5) at any location where the width of paved clear space in any direction
for the passageway of pedestrians is reduced to less than five (5) feet;

(6) within two hundred and fifty (250) feet of another newspaper dispensing
device containing the same newspaper or news periodical, except that the
Mayor may permit two such dispensing devices at an intersection where
such placement would not impair traffic or otherwise create a hazardous
condition; and
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that the Mayor may grant a rental permit application upon payment of a $10.00 rental

fee for each site, submission of a certificate of insurance and compliance with the

(7) at any location where three (3) newspaper dispensing devices are
already located.

The rental permit shall be granted upon the following conditions:

(1) the permittee shall pay a rental fee which shall be Ten Dollars ($10.00)
per year or part thereof, for each location where a newspaper dispensing
device is installed;

(2) the permittee, upon the removal of a newspaper dispensing device,
shall restore the property of the City to the same condition as when the
device was initially installed, ordinary wear and tear excepted;

(3) the permittee shall maintain the device in good working order and in
a safe and clean condition and keep the immediate area surrounding such
device free from litter and debris;

(4) the permittee shall not use a newspaper dispensing device for advertising
signs or publicity purposes other than that dealing with the display, sale,
or purchase of the newspaper sold therein;

(5) the permittee shall save and hold the City of Lakewood harmless from
any and all liability for any reason whatsoever occasioned upon the
installation and use of each newspaper dispensing device and shall furnish,
at permittee's expense, such publiec liability insurance as will protect
permittee and the City from all claims for damage to property or bodily
injury, including death, which may arise from the operation under the
permit or in connection therewith and such policy shall name the City of
Lakewood as an additional insured, shall be in an amount not less than
One Hundred Thousand Dollars ($100,000) combined single limit for any
injury to persons and/or damaged property, and shall provide that the
insurance coverage shall not be cancelled or reduced by the insurance
carrier without thirty (30) days prior written notice to the City. A
certificate of such insurance shall be provided to the City and maintained
before and during the installation of such devices;

(6) rental permits shall be for a term of one year and shall not be
assignable; and

(7) such other terms and conditions deemed necessary and reasonable by
the Mayor.

(e) A person aggrieved by a decision of the Mayor in refusing to grant or
revoking a rental permit shall have the right to appeal to Council. Such appeal
shall be taken by filing a notice of appeal including a statement of the grounds
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appearance and architectural standards set by the Architectural Board of Review ("the
Board"). Under subsection (e¢)(7) of the amended ordinance, however, the Mayor may
subject an application to any additional conditions he or she deems necessary. The
amended code would permit Plain Dealer, upon application, to place newsracks at
locations it requested on Madison and Detroit Avenues in the commerecial district, but
not along Clifton Boulevard in the residential use districts.

After the City had amended the regulatory scheme twice, Plain Dealer filed its
amended complaint challenging the constitutionality of the regulatory scheme. Trial
was scheduled on April 11, 1984, to hear Plain Dealer's request for a preliminary and
permanent injunction.

There was evidence at trial that although Plain Dealer made no application for
a permit, it had intended to place newsracks at eighteen locations in Lakewood, eight
of which were located in residential districts on Clifton Boulevard. The distriet court .
concluded the amended ordinances were constitutional and entered judgment for the
City. On appeal, Plain Dealer argues that Sections 901.18 and 901.181 should be
declared unconstitutional because they impose prior restraints on the freedom of press
by requiring permits and the payment of rental fees, absolutely ban newsracks in
residential districts, and impose unduly burdensome procedures for compliance.
Essentially, this appeal analyzes the constitutionality of the Mayor's power to grant or
refuse permits, the constitutionality of the Board's power to approve the designs of

newsracks, the insurance requirement and the absolute ban in residential districts of

(cont.)
for the appeal with the Clerk of Council within ten (10) days after notice of
the decision by the Mayor has been given. Council shall set the time and place
for hearing such appeal and notice of such time and place shall be given in the
same manner as specified hereinabove. The Council shall have the power to
reverse, affirm, or modify the decision of the Mayor and any such decision made
by the Council shall be final.
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newsracks.2 We reverse the district court decision in part because Sections 901.18 and
901.181 unconstitutionally give the Mayor unlimited diseretion in denying permits;
unconstitutionally provide the Board with standardless discretion in approving newsrack
designs; and unconstitutionally require applicants to provide insurance to the City.
However, we affirm the the remainder of the district court's decision, specifically
holding constitutional that part of the ordinance banning newsracks in all residential
areas.

IL
ANALYSIS OF ORDINANCE

Provision Giving Mayor Unbridled Discretion To Grant Or Deny Permit Is
Unconstitutional

The right to distribute newspapers by means of newsracks is protected by the

First Amendment to the United States Constitution. Miami Herald Publishing Co. v.~

City of Hallandale, 734 F.2d 666, 673 (11th Cir. 1984); see Lovell v. City of Griffin,

303 U.S. 444 (1938); see also Hull v. Petrillo, 439 F.2d 1184 (2d Cir. 1971). The State

may also enforce regulations of the time, place and manner of expression which are
content-neutral, are narrowly tailored to serve a significant interest, and leave open

ample alternative channels of communication. Perry Education Association v. Perry

Local Educators' Association, 406 U.S. 37, 45 (1983) (citations omitted). Laws which

vest municipal officials with unguided diseretion to grant or deny a newsrack license
or permit "do not regulate with [the] narrow specificity" required by the First Amendment.

Association of Community Organizations for Reform Now, (ACORN) v. Municipality of

2Howevcr, we do not specifically discuss each issue raised by Plain Dealer because
they are not dispositive of the ultimate determination of this case. For example, we
believe the imposition of a rental fee withstands constitutional serutiny.
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Golden, Colorado, 744 F.2d 739, 746 (10th Cir. 1984). The Supreme Court in Secretary

of State of Maryland v. Joseph H. Munson Co., Inc., 467 U.S. 947 (1984) stated:

But even if the Secretary were correct, and the waiver
provision were broad enough to allow for exemptions
"whenever necessary," we would find the statute only slightly
less troubling. Our cases make clear that a statute that
requires such a "license" for the dissemination of ideas is
inherently suspect. By placing diseretion in the hands of an
official to grant or deny a license, such a statute creates a
threat of censorship that by its very existence chills free
speech . . . . Under the Secretary's interpretation, charities
whose First Amendment rights are abridged by the fundraising
limitation simply would have traded a direet prohibition on
their activity for a licensing scheme that, if it is available
to them at all, is available only at the unguided discretion
of the Secretary of State.

Id. at 964 n.12 (citations omitted); See also Fernandes v. Limmer, 663 F.2d 619, 631

(5th Cir. 1981), cert. dismissed, 458 U.S. 1124 (1982) (holding unconstitutional ordinance

that gave executive director excessive discretion in deciding whether the grant of a-

permit would be detrimental to the public). Thus, in order to qualify as narrowly
tailored, a content neutral ordinance must avoid vesting city officials with diseretion
to grant or deny licenses, for

It is settled by a long line of recent decisions of this Court
that an ordinance which . . . makes the peaceful enjoyment
of freedoms which the Constitution guarantees contingent
upon the uncontrolled will of an official—as by requiring a
permit or license which may be granted or withheld in the
discretion of such official—is an unconstitutional censorship
or prior restraint upon the enjoyment of those freedoms.

Staub v. City of Baxley, 355 U.S. 313, 322 (1958); See also Shuttlesworth v. City of

Birmingham, Ala., 394 U.S. 147, 151 (1969).

In Staub, the Supreme Court struck down an ordinance under which the Mayor
and the City Council had the discretion to grant or deny a permit. 355 U.S. at 321.
The Court held that the ordinance on its face imposed an unconstitutional prior restraint
because it authorized the Mayor and the Council to refuse or to grant a permit in

their uncontrolled diseretion. Id. at 325. Similarly, in Shuttlesworth, the Supreme
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Court refused to uphold a conviction for demonstrating without a permit because the
City Commission had virtually unbridled discretion to grant or deny the permit.

We find that the City of Lakewood's ordinance unconstitutionally permits the
granting of permits to be contingent upon the Mayor's unbridled discretion. Section
901.181(e)(7) provides that a rental permit is granted upon "terms and conditions deemed
necessary and reasonable by the Mayor." It is clear from subsection (c)(7) that the
Mayor is vested with unlimited diseretion to grant or deny a permit and make it subject
to almost any conditions he may choose. Furthermore, although the language of the
ordinance limits the conditions under which the Mayor may grant a permit, it does not
contain any standards for the Mayor to use when denying a permit. Consequently, the
ordinance's restriction is not narrowly tailored to serve a significant government interest.
See Shuttlesworth, 394 U.S. 147.

The Supreme Court has repeatedly struck down ordinances which condition the
exercise of First Amendment activities on the broad discretion of local officials, resulting
in virtually unreviewable prior restraints on First Amendment rights. Kunz v. New

York, 340 U.S. 290 (1951); Saia v. New York, 334 U.S. 558 (1948). When a city allows

an official to ban a means of communication through uncontrolled discretion, it sanctions
a device for suppression of free communication of ideas. Saia, 334 U.S. at 562.3 The

constitutional problem here lies in the very existence of such unfettered discretion.

The City argueé that the Mayor can refuse a permit only "upon health and safety

reasons".  Although municipalities may enact laws in furtherance of the public health

and safety, the City is incorreet in its argument for two reasons. First, no language

3Saia involved a city ordinance which prohibited the use of a sound amplification
device without the permission of the police chief. Other licensing systems which are
similar have been held unconstitutional prior restraints on speech because they vest
broad discretion in granting or withholding a permit upon broad criteria unrelated to
proper regulation of public places. See Shuttlesworth v. City of Birmingham, 394 U.S.
at 153; See also Kuntz, 340 U.S. 290.
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appears in the ordinance specifically limiting the Mayor's power to refuse a permit for
health and safety reasons.4 The district court ruled the City's evidence of such a
standard was inadmissible. Second, if health and safety or other legitimate concerns
are what the City seeks to address, the language of the ordinance should be limited

accordingly. See Wulp v. Corcoran, 454 F.2d 826, 834 (I1st Cir. 1972). An ordinance

providing for unguided governmental discretion is inherently inconsistent with a valid
time, place and manner regulation because it provides for potential suppression of a

particular point of view. See Heffron v. International Society for Krishna Consciousness,

Inc., 452 U.S. 640 (1981).

The district court held that application and appeal procedures pursuant to Section
901.181(e) and Ohio Revised Code Chapter 2506 provide an adequate remedy for any
wrong alleged by Plain Dealer.® The "adequate state remedies" include the application
for a permit, appeal to City Council and appeal to the court of common pleas under
Chapter 2506 of the Ohio Revised Code. However, these procedures require Plain
Dealer to apply for a permit and appeal any denial prior to placing newsracks on the
sidewalks and subject acquisition of the permit to standardless administrative discretion.
The faet that the ordinance provides an appeal process does not cure the

unconstitutionally broad diseretion it accords the Mayor to impose prior restraints on

4Section 901.181(b) states that in determining the location of the newsracks the
Mayor should not cause an undue health or safety hazard. However, the language does
not state that the Mayor can only refuse a permit for health and safety reasons.

9The district court relied upon Parratt v. Taylor, 451 U.S. 527 (1981), and Vicory
v. Walton, 721 F.2d 1062 (6th Cir. 1983), cert. denied, U.S. s 1058 ST @05
(1984), which hold that actions for money damages cannot be brought under 42 U.S.C.
Section 1983 if there are adequate remedies at state law. However, these cases are
distinguishable to the instant case in that this case is not an action for money damages
under Section 1983. It is an action for declaratory and injunctive relief from an
ordinance which allegedly abrogates First Amendment rights.
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First Amendment rights. Consequently, the district court erred in concluding that these
remedies are adequate.

The City argues that under the holdings of Greer v. Spock, 424 U.S. 828 (1976),

and Gannett Satellite Information Network, Inc. v. Metropolitan Transportation Authority,

745 F.2d 767 (2d Cir. 1984), Plain Dealer cannot attack the ordinance because the
newspaper has never applied for a permit. We are not persuaded by this argument. In
Greer, the Supreme Court upheld Fort Dix regulations banning partisan political speeches
and demonstrations and prohibiting the distribution of any literature without the prior
written approval of a commanding officer. An Army regulation specified that the
commander could only disapprove publications presenting an apparent danger to military
morale, loyalty or discipline. Id. at 840. The Court in Greer specifically considered

the facial validity issue and held that the regulations at issue were constitutional on

their face because they applied to a federal military reservation, not a traditional *

public forum. Greer, 424 U.S. at 838. Having found the regulations facially valid, the
Court held that it would not reach the question of unconstitutional application because
no approval had been sought from the appropriate authorities. In the instant case,
Plain Dealer challenges the facial validity of Lakewood's ordinances and does not rely on
a claim of unconstitutional application. Accordingly, Greer is not contrary to Plain
Dealer's position.

In Gannett Satellite Information Network, Inc., supra, after holding that the

Metropolitan Transportation Authority's ("MTA") unregulated licensing scheme for the
placement of newspaper vending machines in MTA commuter stations violated the First
and Fourteenth Amendments, the district court ordered the adoption of reasonable
standards governing the issuance. and terms of licenses. The Second Circuit reversed,
holding, in part, that MTA need not adopt such guidelines at that time. The court of
appeals questioned whether the Gannett company could require the MTA to establish

standards governing the issuance of licenses stating:
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But there is no evidence or finding that MTA has
arbitrarily denied licenses or imposed unreasonably
diseriminatory terms on anyone, or that there is any threat
of such conduect. It is doubtful that this record presents a
justiciable controversy with respect to the reasonableness of
the licensing terms. Therefore, while guidelines might be
helpful, we will not require them at this time.

Id. at 776. However, in this case, the City has issued regulations the validity of which
is directly challenged by Plain Dealer. Moreover, subsection (c¢)(7) of those regulations
permits, on its face, unbridled discretion and therefore an inherent threat of arbitrary
decision making. Since Gannett did not involve a facial challenge to adopted licensing
requirements, it is inapplicable to this instant case.

B. Provision Granting the Architechural Board of Review With Standardless Discretion
Is Unconstitutional

The provision requiring the Board to approve the design of newsracks is
unconstitutional under a time, place and manner analysis because the provision is not -

narrowly tailored to serve a significant governmental interest. See Perry Education

Association v. Perry Local Educators' Association, 460 U.S. 37, 45 (1983). In essence,

the provision gives the Board standardless discretion to approve the design of newsracks.
The City claims that Section 1325.03 allows the Board to regulate the construction or
alteration of buildings according to "accepted and recognized architectural principles".

A newsrack, however, is not a building. The Chairman of the Architectural Board

admitted at trial that the Board had no standards for approving or disapproving the

design of newsracks. Since the ordinance contains no standards to guide the Board in
approving or rejecting newsrack designs, we hold that provision unconstitutinal under

the First and Fourteenth Amendments.
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C. Provision Requiring Indemnification Before Acecess to Public Streets and Sidewalks
Is Unconstitutional

On appeal Plain Dealer also challenges the constitutionality of Section 901.181(c)(5)
of the Lakewood Codified Ordinance requiring that "permittees" indemnify and insure
the City as a condition to gaining access to its public streets and sidewalks.6 We
believe this provision also violates the First Amendment.

The district court held that since the City is liable under Ohio Revised Code
Section 723.01 for the failure to maintain the streets, sidewalks, and publicways, it
should not be exposed to additional liability without indemnification by any private
commercial use on such City owned property. The distriect court cites Haverlack v.

Portage Homes, Ine., 2 Ohio St. 3d 26, 442 N.E. 2d 749 (1982) (holding that the defense

of sovereign immunity is not available, in the absence of a statute providing immunity, to

a municipal corporation in a negligence action); Dickerhoof v. City of Canton, 6 Ohio -

St. 3d 128, 451 N.E. 2d 1193 (1983) (holding that a municipal corporation may be liable
for injuries resulting from its failure to keep the shoulder of a highway in repair); and

Associated Press v. National Labor Relations Board, 301 U.S. 103 (1937) (holding that

the National Labor Relations Act does not unconstitutionally abridge the freedom of
the press in that it does not interfere with the right to discharge any employee for
any proper cause) as authority for the above proposition. However, these cases are
inapposite in that none of them discusses insurance or indemnification. They stand only
for the general propositions that 1) local governments retain power to indemnify
themselves, Haverlack, 2 Ohio St. 3d at 30; 2) local governments may be liable for

negligence in maintaining the streets, Dickerhoof, 6 Ohio St. 3d at 131; and 3) news

6Section 901.181(c)(5) provides that a newspaper box "permittee" must indemnify
the City for all liability "for any reason whatsoever occasioned upon the installation
and use" of a newspaper box. Furthermore, the ordinance requires the permittee to
provide property damage and personal injury insurance in the amount of $100,000, naming
the City as an insured.
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organizations are subject to overall regulations and laws and are not entitled to special

privileges. Associated Press, 301 U.S. at 132-33. The City does not require other

permittees to provide insurance. For example, neither the bus nor telephone companies
are required to insure bus shelters or telephone equipment. Since the City cannot
impose more stringent requirements on First Amendment rights than it does on others,
we believe the indemnification aspect of the ordinance places an undue burden on Plain
Dealer.

D. Ban Of All Newsracks In Residential Areas Is Constitutional

The state may enforce time, place and manner regulations which are content-
neutral, are narrowly tailored to serve a significant government interest and leave open

ample alternative channels of communication. Perry Education Association v. Perry

Local Educators' Association, 460 U.S. 37, 45 (1983).

We find that the City's total ban of newsracks in residential areas is a.

constitutional time, place and manner regulation. First, the ordinance is content-neutral
because it bans all newracks in residential areas of the City. Second, the ordinance
is narrowly tailored to serve a significant government interest. We agree with the
district court's holding that "traffic safety, proper functioning of a city's safety and
sanitation forces, maintaining a eclear right-of-way on sidewalks for pedestrians, and
aesthetics are all substantial government interests and the subject ordinances reach no

further than necessary to accomplish the City's objectives." See Metromedia, Inc. v.

City of San Diego, 453 U.S. 490, 508 (1981) (plurality opinion). Finally, the ordinance

leaves open ample alternative channels of communication. For example, the City admits
that a person may sell newspapers by mail or by direct home delivery in residential
areas free from governmental interference. Moreover, there are eleven sites within
the City, and two sites immediately adjacent to the City, where newsracks are located
on private property within commercial zones. In fact, all residences in the City are

within one quarter of a mile from an existing newsrack. Furthermore, there are eleven
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"all-night" businesses within the City and two M"all-night" businesses adjacent to the
City which sell the Plain Dealer 24 hours a day, seven days a week. Thus, the City's
total ban of newsracks in residential districts is a constitutional time, place and manner
regulation. We also agree with the District Court that the remaining provisions of
ordinances are not unconstitutional.
L
SEVERABILITY

The Supreme Court has held that invalid portions of a statute should be severed
unless it is clear that the Legislature would not have enacted those provisions which
are constitutional, independent of those provisions which are not. INS v. Chadha,

462 U.S. 919, 931 (1983); Buckley v. Valeo, 424 U.S. 1, 108 (1976). Moreover, a provision

is presumed severable if what remains after severance is fully operative as a law.

Chada, 462 U.S. at 934. When the unconstitutional portions of the ordinance dealing,’

with the Mayor's unlimited diseretion in denying permits, the Board's standardless
discretion in approving newsrack designs, and the insurance requirements for proposed
applicants are deleted from the remaining portion of the ordinance dealing with newsracks
in commercial areas, what is left cannot stand on its own. Consequently, the portion
of the ordinance regulating newsracks in commercial areas must be held unconstitutional.
The remaining portion of the ordinance banning newsracks in residential areas, however,
survives as a workable ordinance because it is fully operable as a law. Since prior
ordinances under the City's regulatory scheme sought to ban all newsracks under all
circumstances, we believe this indicates clear legislative intent to ban newsracks in
residential areas. Consequently, we sever the ordinance's unconstitutional provisions

and hold that the City may constitutionally ban newsracks in residential areas.
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CROSS APPEAL FOR COSTS

The final issue is whether the distriect court abused its discretion in awarding
costs to appellant Plain Dealer. The City argues that the district court committed
reversible error by denying its requests for costs without stating reasons. In view of
our disposition of the case on appeal, the district court's award of costs to Plain Dealer

is not erroneous. However, to prevail on cross-appeal, Lakewood must show more than

error. We reveiw decisions awarding costs under an abuse of discretion standard. Owen

v. Modern Diversified Industries, Inc., 643 F.2d 441 (6th Cir. 1981); see also Missouri

Pacific Railroad Company v. Star City Gravel Company, Inc., 592 F.2d 455 (8th Cir.

1979). Under the abuse of discretion standard, an appellate court may overturn a lower
court's ruling only if it finds that the ruling was arbitrary, unjustifiable or clearly

unreasonable. See NLRB v. Guernsey-Muskingum Electric Cooperative, 285 F.2d 8, 11°

(6th Cir. 1960). In the instant case, the City amended the ordinance twice in response to
a lawsuit by Plain Dealer. Specifically, the district court granted the Plain Dealer's
motion for summary judgment on its initial complaint. No appeal was taken from that
decision. Since the City has failed to show that the ruling in this case was arbitrary
or unreasonable, the district court did not abuse its discretion in awarding costs to
Plain Dealer.

Accordingly, the decision of the district court is affirmed in part and reversed

in part consistent with the analysis of this opinion.
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84-3675

UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT

NEW YORK TIMES COMPANY,
Plaintiff- Appellant, On Appeal from the United States
District Court for the Northern
V. Distriet of Ohio.
CITY OF LAKEWOOD,

Defendant-Appellee.

Decided and Filed:

BEFORE: KEITH and KENNEDY, Circuit Judges; and UNTHANK*

PER CURIAM: Appellant, The New York Times ("The Times"), appeals an order
of the distriet court denying a preliminary injunction against the City of Lakewood
("City"). The Times filed this action against the City for declaratory and injunctive
relief to establish The Times' First Amendment right to distribute newspapers on City
streets by means of coin-operated newsracks. For the following reasons we vacate the
district court's judgment denying appellant's motion for preliminary injunction and remand
the case to the distriet court to be dismissed without prejudice under the doctrine of
abstention.

IS
The appellant is the publisher of The New York Times, a newspaper of general

circulation, with readership throughout the United States. In January of 1984, the

~ *Honorable G. Wix Unthank, United States District Judge for the Eastern District
of Kentucky, sitting by designation.
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Times began an effort to broaden the distribution of the national edition of the Times
in the Cleveland area. The City of Lakewood is located immediately to the west of
Cleveland. The ordinances of the City of Lakewood prohibit placement of newsracks
in any residential use district, including the City's principal street, Clifton Boulevard.
Section 901.181 of the City Ordinances also requires a permit and rental fee before a
newspaper box is placed anywhere else in the City. Despite knowledge of these
ordinances, the Times placed newsracks on Clifton Boulevard.

This action commenced after the City seized newsracks placed by the Times
along Clifton Boulevard and after the City filed forty-two criminal complaints accusing
the Times of violating City zoning and licensing ordinances that ban newsracks in all
residentially zoned areas of the City. This action was consolidated with Plain Dealer

Publishing Company v. City of Lakewood, which involved similar questions of law and

fact. The trial of Plain Dealer and the Times' motion for preliminary injunction were
both heard on the merits.

On July 12, 1984 the district court entered judgment for the City in the Plain
Dealer case. The court held that all the relevant City ordinances were constitutional

and entered judgment for the City. On the basis of the findings of fact and conclusions

of law in the Plain Dealer case, the district court found that there was no probability

that the Times would succeed on the merits of its suit. Therefore, the court denied
the Times' motion for preliminary injunction.
1.

The issue on appeal concerns the constitutionality of Sections 902.18, 901.181
and 901.99 of the Codified Ordinances of the City of Lakewood regarding the placement
of newsracks in residential districts. The Times argues that the "public forum" doctrine
requires this Court to reverse the district court decision for the City. Under the

doctrine of abstention, we vacate the district court's judgment.
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The doctrine of abstention permits federal courts to decline or postpone the
exercise of jurisdiction pending the state court's opportunity to decide the case.

Colorado River Water Conservation District v. United States, 424 U.S. 800, 813, reh'g.

denied, 426 U.S. 912 (1976). However, abstention is a narrow and extraordinary exception

to the duty of the federal courts to adjudicate matters which are correctly before
them. Id. We believe the doctrine of abstention should be applied here.

The Supreme Court in Younger v. Harris, 401 U.S. 37 (1971) held that absent

extraordinary circumstances, a federal court is precluded from enjoining a pending state
criminal proceeding. However, Younger approved the possibility of federal injunctive
relief in extraordinary ecircumstances:

(1) Where irreparable injury is both '"great and
immediate," Younger, 401 U.S. at 46 . . .

(2) Where the state law is '"flagrantly and
patently violative of express constitutional
prohibitions," Id. at 53, . . . and (3) Where there
is a showing of "bad faith, harassment, or other
unusual ecircumstances that would call for
equitable relief[."] Id. at 54. . .

Ada-Cascade Wateh Co., Ine. v. Cascade Resource Recovery, 720 F.2d 897, 902 n.2

(6th Cir. 1983).

In the present case, the Times presented no evidence at the trial pertaining to
irreparable injury. The only evidence in the record pertaining to possible irreparable
harm are affidavits which state that "cost effectiveness of the newsboxes helps keep
the cost of the paper as low as possible" and that "if the Times is not permitted to
maintain newspaper vending machines . . . sales will be diminished. . . ." With a daily
circulation of 930,000 papers, we find it difficult to believe that the Times suffered
"great and immediate" irreparable injury caused by the City's prohibition of seven
newsracks within the residential zones of the City.

Next, the Times does not indicate how the City's ordinances are "flagrantly"
violative of "express constitutional prohibitions." Nor can any flagrant violations be

construed from the City's Ordinances. Finally, there has been no allegation nor any
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proof of bad faith prosecution. Consequently, we find that the present case falls within
the Younger doctrine of abstention.

Accordingly, we vacate the judgment of the district court and remand to the
distriet court with instructions to dismiss the case without prejudice under the doctrine

of abstention.
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Honorable Damon J. Keith
United States Court of Appeals
Foriithe SibathnCuseclhat

Detroit, Michigan 48226

Dear Judge Keith:

In the case of Plain Dealer Publishing Co. v. City
of Lakewood, Nos. 84-3683/84-3722, I concur in your opinion
that the City of Lakewood's ordinance grants the mayor
unbridled discretion in the issuance of permits, and that
such discretion violates the First Amendment. I agree with
Judge Kennedy that the Architectural Board of Review pro-
visions are impermissible for the same reason. On the
issue of severance, I conclude that the ban on newspaper
boxes in residential areas should be severed from the
invalid portions of the ordinance.

I do not concur in that portion of the decision
holding the insurance or indemnity requirements in violation
of the First Amendment. I consider them legitimate and
reasonable provisions for the protection of the city from
liability. The fact that the city does not require insurance
for public services of a quasi-governmental nature does not
prohibit it from requiring insurance for other services.

i I concur in your decision in the case of New York
“Times Co. v. City of Lakewood, No. 84-3675. I believe,

however, that Judges Kennedy and Lively correctly point out
that abstention should be ordered at the trial level.

QAR A i Lsed nternal Revenue,
I concur in your decision as modified by Judge Kennedy's
suggestions. I too, however, see no reason to delete the
reference to installments.

Very truly yours,

\
) !

Wix Unthank

cc: Honorable Cornelia G. Kennedy
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MEMORANDUM

I. NATURE OF THE ACTIONS

Appellants, Plain Dealer Publishing Company and
the New York Times Company, have challenged ordinances of
the Appellee, City of Lakewood, which regulate the use of

newspaper boxes.

IT. STATEMENT OF FACTS

On January 5, 1983, the Plain Dealer filed the present
action after the City of Lakewood denied it permission to
place its news boxes on City property pursuant to § 901.18
of the Ordinances of the City of Lakewood. Appellant sought
a declaration from the Court that the ordinance violated the
First Amendment as it operated as a 'blanket prohibition"

against news boxes on public property. The Court, after

finding the ordinance to be a per se violation of the First

and Fourteenth Amendments, granted the Plain Dealer's motion
for summary judgment on August 18, 1983. The Court gave the
City sixty days to enact reasonable regulations on the place-
ment of news boxes on public property.

On October 17, 1983, the City enacted an amended
version of § 901.18, and a new ordinance, § 901.181.
The new ordinances do not allow news boxes on property zoned
as residential areas. This includes Clifton Boulevard, one
of the major streets in the City. The ordinances also require
payment of a rental fee before boxes can be placed on public

property.
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The decision of whether or not a permit shall be
issued to a particular newspaper rests with the Mayor and
the Board of Architectural Review. The decision of the
Mayor may be appealed to the City Council. There are no
standards to guide the Mayor's decision, and no time limits
are placed upon the decision process.

Under the ordinances, newspapers must indemnify and
insure the City as a condition for a permit. The newspaper
must also agree to keep clean the area around the boxes.

The Plain Dealer found numerous alleged constitu-
tional defects in the new ordinances, and filed an amended
complaint asking for a declaration that the ordinances were
unconstitutional. It also asked for preliminary and
permanent injunctive relief. The Court scheduled a trial for
April 11, 1984. The Court consolidated it with the hearing
of the New York Time's motion for preliminary relief in its
case against the City.

On March 8, 1984, City official discovered New York
Time's news boxes at several locations in the residential
area of the City. The City directed the Times to remove the
boxes, but it refused. The City Prosecutor then issued Com-
plaints and Summons to the Times for violations of the
ordinances. The boxes were removed for use as evidence.
Criminal prosecutions based upon the violations are pending

in the City's municipal court. On March 29, 1984, the Times

filed a Complaint in federal court for declaratory and in-
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junctive relief to enjoin prosecution or enforcement of the
ordinances. The Court granted the Time's motion to consoli-
date its case with that of the Plain Dealer, and a combined
trial on the merits of the Plain Dealer case and a hearing on
the Time's motion was held on April 11 and 12, 1984.

On July 12, 1984, the Court issued its Memorandum
and Order denying the Time's Motion and entering judgment
for the City against the Plain Dealer. Costs were assessed
against the City in the Plain Dealer case. Both the Plain
Dealer and the New York Times appealed, and the City cross-
appealed from the portion of the judgment ordering it to
pay costs.

The Plain Dealer is a newspaper of general circula-
tion in the Cleveland, Ohio area. It has an average weekly
paid circulation of approximately 500,000 copies. The Plain
Dealer has used newspaper boxes for about ten years, and it
alleges that they have not caused a single harmful accident
or safety problem. It presently uses approximately 2000
boxes. Single copy sales account for 28.5 percent of daily
sales, and one-fourth of single copy daily sales are from

newspaper boxes. The Plain Dealer wants to place boxes in

18 locations in the City, including 8 places along Clifton

Boulevard. Photographs attached as exhibits to its Brief
demonstrate how such boxes would be placed along the streets.
The Plain Dealer notes that these locations also have bus

shelters, telephone booths, and trash containers.
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Appellants argue that the District Court erred in
not according First Amendment protection to the distribu-
tion of newspapers by boxes; in declaring that streets are
not public forums for the distribution of newspapers by
boxes; in failing to address the issues of prior restraint
and "unbridled" administrative discretion; in failing to
find the ban on newspapers boxes in residential areas in-
valid as time, place or manner restrictions.

In its defense, the City argues that news boxes are
located on non-public property, and that all residents of
Lakewood are within one-quarter mile from a newspaper box.
It cites the testimony of a City policeman who states that
news boxes may cause traffic problems. The Superintendant of
Streets stated that the City has frequent reports of pedes-
trians tripping on the City's sidewalks, and he speculated
that the placement of boxes would increase the probability
of more tripping. He also stated that the boxes could be
struck by vehicles. The City Planner stated that news boxes
cause visual clutter, and that litter collects around the

boxes. The City defends its ban on boxes in the residential

areas based on zoning laws; commercial sales would violate

those laws.




ISSUES PRESENTED

(A) DOES THE FIRST AMENDMENT PROTECT THE DISTRIBUTION
OF NEWSPAPERS BY NEWSPAPER BOXES ON '"PUBLIC FORUM"
PROPERTY.

(B) ARE THE CITY ORDINANCES CONSTITUTIONALLY REASONABLE
TIME, PLACE AND MANNER RESTRICTIONS.

(C) DOES THE DISTRIBUTION OF NEWSPAPERS THROUGH NEWS-
PAPER BOXES ON PUBLIC PROPERTY AMOUNT TO A '"TAKING
OF PROPERTY'" FOR WHICH COMPENSATION MUST BE MADE.
DO THE ORDINANCES GIVE CITY OFFICIALS '"UNBRIDLED

ADMINISTRATIVE DISCRETION'" IN DECIDING WHETHER OR
NOT TO ISSUE A PERMIT FOR A NEWSPAPER BOX.

IV. DISCUSSION

The privilege to use the streets and parks for com-
munication may be regulated in the interest of all; it is
not absolute but relative, and must be exercised in subor-
dination to the general comfort and convenience, and in con-
sonance with peace and good order, but it must not, in the

guise of regulation, be abridged or denied. Hague v. CIO,

SO7 aUESTH 4.9 6/ a5 1i5i= 51 65 ((1.989) i (opindion o "Robertsi i die)

The existence of a right of access to public property and the
standard by which limitations upon a right must be evaluated
differ depending on the character of the property at issue.

Perry Education Assoc. v. Perry Local Educator's Assoc.,

460 U.S. ; (1983). Sidewalks are among the areas of

public property which the Court has held open to the public
for expressive activity, and are clearly within those areas

of public property that may be considered, generally without
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further inquiry, to be public forum property. United States

EGrace, 461 U=S 717179 3¢1983 )%

In a public forum, '"the government's ability to per-
missibly restrict expressive conduct is very limited: the
government may enforce reasonable time, place, and manner
regulations as long as the restrictions are content neutral,
are narrowly tailored to serve a significant government
interest, and leave open ample alternative channels of com-
munication. ' " Grace, 46l U.S. at 17y  WAdditional nesitrics
tions, ''such as an absolute prohibition on a particular type
of expression, will be upheld only if narrowly drawn to
accomplish a compelling government interest.' Ibid.

In Grace, the Supreme Court considered a total ban on
demonstrations on the sidewalks around the Supreme Court
building. In finding the statute unconstitutional, it noted
that "there is no suggestion, for example, that appellee's
activities in any way obstructed the sidewalks or access to
the building, threatened injury to any person or property, or
in any way interfered with the orderly administration of the
buiiliding "orticthei parts of theltgrounds @ 461 AUESEEaE 187

The Appellants are undoubtedly correct in their
assertion that the sidewalks of the City of Lakewood, both
commercial and residential, are public forums protected
under the First Amendment from unreasonable government regula-
tion. Therefore, for the ordinaces to be constitutional,

they must be (1) content neutral; (2) narrowly tailored to
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serve a significant government interest; and (3) leave open

ample alternative channels of communication.

The ordinances are, apparently, content neutral.

The Appellants dispute, however, the Court's finding that
they serve a significant government interest in protecting
the health, safety, and esthetic sense of the community.

A review of the trial record indicates that substanital
evidence supports the Appellant's position.

Robert Finney, a member of the five member Archi-
tectural Review Board, admitted that he and two other Board
members have not studie art or architecture. He stated
that the Board has no standards for approval of newspaper
boxes. He states that the City had not consulted him before
passage of the ordinances, and he admitted that he had no
knowledge of the requirements of the ordinance. (Vol. e,
pages 810-816.)

Michael Connors, the City Engineer, testified that
newspaper boxes could feasibly be place on public property,
including the residential street, Clifton Boulevard. (Violki A
page 830).

Glenn Walker, Captain of the City Police Department,
could only speculate as to the traffic problems that would
result from the placement of newspaper boxes along the
streets. He, too, stated that no one consulted him before
passage of the ordinance. (Vol. 4, pages 838-839). Eric
Lane, former Planning Director, made the same revelation.

(Vol. 4, page 856).
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Frank Ziegenrueker, Superintendant of Streets,
testified that people fall and hit some obstruction on
the sidewalks approximately once a month. (Vol. 4, page
870). Robert Thrasher, circulation manages of the Plain
Dealer for four years, testified that he knew of no com-
plaints of serious harm or safety problems resulting from
the presence of a newspaper box. He stated that the new-
paper boxes were designed for distribution of papers to
commuters and pedestrians.

Although, the evidence supports a finding that
newspapers boxes possibly result in safety or traffic prob-
lems, the evidence does not support a finding that the City
"narrowly tailored'" them to serve' those interests. The
City also provided evidence from a city planner, David Hartt,

who acknowledged that adequate regulations for newspaper

boxes in Lakewood are possible. (Vol. 4, pages 887-888)

Yet, he stated that the City should prohibit all boxes,
because, in his opinion, newspaper boxes do not serve any
oublic purpose. (Vol. 4, page 910).

The ordinaces for the commerical section of the
town may be construed as legitimate time, place and manner
restrictions if the Court's findings are accepted. The
blanket prohibition on boxes in residential areas, however,
clearly violates the First Amendment as interpreted in

Grace, supra, and the Court should find it unconstitutional.
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As noted by the Appellee, and found by the Court,
the requirement of a fee for the use of City property by
the Appellants prevents a ''taking of property' without
compensation. The issue to be determined is whether or not
the fact that newspaper boxes are ''permanent' makes them a
special case under the First Amendment. (Does the federal
government compensate towns for the space take up by the
placement of mail boxes?)

Even if the ordinances pass the above tests of
constitutionality, the fact that there are no standards or
limitations upon the Mayor's discretion or the discretion
of the Architectural Review Board strongly supports a
finding of unconstitutionality. Robert Finney, a member of
the Board, stated that it could take at least a month for
the board to approve a box design. (Vol. 4, page 813). The
ordinances set out no time limitations upon the Mayor's
decision. The Supreme Court has held such discretition on
the issuance or non-issuance of permits unconstitutional.
The Court has consistently condemned licensing systems which
vest an administrative official with discretion to grant or
withhold a permit upon broad criteria unrelated to proper

regulation of public places. Shuttlesworth v. Birmingham,

394 U.S. 147, 153 (1969). Prior restraints on freedom of
the press, in the absence of narrowly drawn, reasonable or
definite standards for officials to follow, must be invalid."

(Niemotko v. Maryland, 340 U.S. 268, 271 (1951). An ordinance
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which makes the peaceful enjoyment of freedoms contingent
upon the uncontrolled will of an official-- as by the re-
quirement of a permit or a license granted or withheld in the
discretion of such official-- is an unconstitutional restraint

upon the enjoyments of those freedoms. Staub v. City of

Baxiliey s#355 1RSI 131 3 132288 (11958

In the present case, the Supreme Court's decision

in Heffron v. International Society for Krishna Consciousness,

452 U.S. 640, 649 (1981l) suggests that there must be a
"straight-forward first-come, first-served system" in th
allocation of space. Such a rule would not be open to dis-

cretion capable of suppressing a particular viewpoint.

V. CONCLUSION

The First Amendment protects the Appellants' right
to distribute newspapers in public forums through newspaper
boxes, but the City can enact reasonable time, place and
manner regulations. The trial record suggests that the
regulations enacted were not reasonable, as they were not
narrowly tailored to protect a compelling government interest.
Even if the ordinances are valid time, place and manner
regulations, they must still be found unconsitutional since
they give the Mayor and other officials unlimited discretion
in the decision to permit or not to permit placement of
news boxes. The blanket exclusion of boxes in residential

areas should also be found unconsitutional.
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for the Sixth Circuit

U.S.P.O. and Courthouse
Cineinnati, Ohio 45202

Re: No. 85-1310
James W. Sisk v. Commissioner of Internal Revenue
(argued 12/05/86)

Dear Mr. Hehman:

Attached hereto for filing and publieation is a per curiam which has been concurred
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85-1310

UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT

JAMES W. SISK,
Petitioner-Appellant, On Appeal From the United States
Tax Court.

V.

COMMISSIONER OF INTERNAL
REVENUE,

Respondent-Appellee.

Decided and Filed:

BEFORE: KEITH and KENNEDY, Circuit Judges, and UNTHANK, District Judge*

KEITH, Circuit J.: This is an appeal from a judgment of the Tax Court which
determined that the taxpayer, James W. Sisk, was deficient in the payment of federal
income taxes for the years 1979-80 in the amount of $59,674. The Tax Court imposed
a fifty percent civil fraud penalty of $29,837 against the taxpayer pursuant to 26 U.S.C.
§6653(b). The Tax Court also found taxpayer liable under 26 U.S.C. §6654 in the amount
of $3,158 due to underpayment of estimated taxes. Taxpayer now appeals this decision
of the Tax Court.

During the taxable years 1979 and 1980, taxpayer operated, as sole proprietor,
a computer consultant service firm. Taxpayer failed to maintain or submit to the

Internal Revenue Service adequate books or records of the operation of his business

for the taxable years of 1979 and 1980. Although he received adjusted gross income in

*Honorable G. Wix Unthank, United States Distriet Judge for the Eastern District
of Kentueky, sitting by designation.




1979 and 1980 in the amounts of $65,282.13 and $62,894.76, respectively, he did not
file income tax returns for those years. Neither did taxpayer make installment payments
of estimated tax, as he was required to do, per quarter for 1979 and 1980.
I

Taxpayer has not filed a federal income tax return since 1976, although he had
sufficient income to require that a return be filed for each year since 1976. Moreover,
taxpayer was repeatedly advised by the Internal Revenue Service that the protest
documents he had filed since 1976 did not constitute income tax returns. Further, in
a deliberate attempt to avoid the recordation of his income, taxpayer cashed checks
received in payment for his services at a number of financial institutions but deposited
less than half of his gross receipts in bank accounts. In 1981, taxpayer was convicted
on two counts of violating 26 U.S.C. §7206(1) of the Internal Revenue Code by filing
false returns for 1975 and 1976 and on two counts of violating Section 7203 of the Code

by willfully and knowingly failing to file returns for 1977 and 1978. After his convietion,

taxpayer told his probation officer that he transferred title to his house and was dealing

in cash so that the Internal Revenue Service would not be able to reach his assets.
The Commissioner of the Internal Revenue Service determined deficiencies in
taxpayer's income taxes for 1979 and 1980 and further assessed civil penalties for each
of those years. Taxpayer opposed the proposed deficiencies and fraud penalties by
claiming that his labor was not income and that the deficiency was based on fraud.
Moreover, taxpayer filed a motion to dismiss the proceedings claiming the Internal
Revenue Service lacked jurisdiction over him. Taxpayer also moved for attorney fees.
The Tax Court found that payment for services is taxable income. It also denied
taxpayer's motion to dismiss for lack of jurisdiction and motion for attorney fees.
Finally, the Tax Court sustained the Commissioner's deficiency determination and civil

fraud penalties.
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IL

On appeal, taxpayer claims that the Tax Court erred in using evidence developed
in the course of a grand jury investigation and that the Tax Court lacked subject matter
jurisdiction. For the following reasons we reject taxpayer's contentions and affirm the
decision of the Tax Court.

A.

Taxpayer first argues that the notice of deficiency was improperly calculated
using evidence developed in the course of a grand jury investigation and released to
the Internal Revenue Service in violation of Rule 6(e) of the Federal Rules of Criminal
Procedure. Rule 6(e)(2) of the Federal Rules of Criminal Procedure imposes a general
rule of secrecy over matters occurring before a grand jury. However, subsection
(e)(3)(C)(i) of Rule 6(e) provides that disclosure otherwise prohibited may be made "when
so directed by a court preliminarily to or in connection with a judicial proceeding."
Taxpayer thus contends that the calculation of his ecivil tax liabilities with evidence
from the grand jury investigation is prohibited by Rule 6(e)(2) and the Supreme Court's

holdings in United States v. Baggot, 463 U.S. 476 (1983) and United States v. Sells

Engineering, Inc., 463 U.S. 418 (1983).

The Supreme Court in Sells Engineering held that government attorneys, other

than those working on the criminal matters to which the grand jury investigation pertains,

must obtain a court order under subparagraph (C)(i) to obtain grand jury material. 463

U.S. at 441-442. In Baggot the Supreme Court held that an Internal Revenue Service

audit of civil tax liability was not "preliminary to or in connection with a judicial
proceeding" and, therefore, that disclosure of grand jury material could not be made
under the exception in subparagraph (C)(i) for such purposes.

We do not believe the Supreme Court's holdings in Sells Engineering or Baggot

are applicable to the instant case. Neither case prohibits the use of evidence presented

at a criminal trial in determining a taxpayer's civil tax liability. Evidence presented at
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a criminal trial is not protected by the guarantees of secrecy surrounding a grand jury
investigation, but are matters of public record.

Even if the material in question had been presented only to a grand jury and not
at trial, Baggot would not prohibit its use in this instance. The evidence brought
before the grand jury that indicted taxpayer had been developed in the course of an
investigation previously conducted by a special agent of the Internal Revenue Service.
The agent's report was in the possession of the Internal Revenue Service prior to the
grand jury investigation. Thus, the basis for determining taxpayer's income tax liability
for the years in issue was generated internally and was not derived from grand jury
material.

B.

Taxpayer's second argument is that the Tax Court lacks subject matter jurisdiction
in this case because the Sixteenth Amendment was never ratified by a sufficient number
of states to become part of the Constitution. Specifically, taxpayer argues that the
Sixteenth Amendment was not actually ratified because: (1) Ohio was not an enrolled
state at the time it ratified the amendment and yet the Secretary of State counted Ohio
as a ratifying state; and (2) many of the other states' resolutions ratifying the amendment
contained typographical and punctuation errors. This argument is without merit.

The Supreme Court first recognized that the Sixteenth Amendment was part of

the Constitution nearly seventy years ago, Brushaber v. Union Pacific Railroad Company,

240 U.S. 1 (1916), and "'recognition of the validity of [that] amendment [has] continue[d]

in an unbroken line.'" Knoblauch v. Commissioner, 749 F.2d 200, 202 (5th Cir. 1984),

quoting Parker v. Commissioner, 724 F.2d 469, 471 (5th Cir. 1984). Appellant's argument

that Ohio was not a state when the amendment was ratified has been rejected by every

court considering it. See Knoblauch, 749 F.2d at 201. Next, since taxpayer does not

claim that the alleged typographical errors went to the meaning of the amendment, we

can only conclude that they did not effect the drafters' purpose. Moreover, inasmuch
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as the state legislatures are enpowered by the Constitution only to ratify or reject and
not to amend a proposed amendment, it must be presumed, in the absence of any
indication to the contrary, that they intended to ratify it.

The Secretary of State certified that the Sixteenth Amendment had been ratified

by the legislatures of the required number of states, and the Supreme Court has held

his certfication is binding on the courts. See Leser v. Garnett, 258 U.S. 130 (1922).

Taxpayer argues that the Secretary acted fraudulently in certifying the amendment.
However, taxpayer offers no evidence of fraud in the Secretary's action. Consequently,
taxpayer's argument concerning the validity of the Sixteenth Amendment is totally
without merit.

Taxpayer did not challenge the correctness of the Tax Court's determination of
the deficiencies in or the additions to his taxes. In the absence of clearly erroneous
findings, this Court will not disturb the decision of the Tax Court.

Accordingly, for the reasons given above, we affirm the ruling of the Tax Court

against James W. Sisk.




UNITED STATES COURT OF APPEALS
SiXTH CIRCUIT

MICHIGAN-OHIO-KENTUCKY-TENNESSEE

CHAMBERS OF

December 31, 1985

CORNELIA G. KENNEDY
CIRCUIT JUDGE

U.S. COURT HOUSE

DETROIT. MICHIGAN 48226

Honorable Damon J. Keith
United States Court of Appeals

for the Sixth Circuit
Detroit, MI 48226

Re: No. 84-3675, The New York Times Company
v. City of Lakewood
Heard 12/5/85

Dear Judge Keith:

I coneur in your decision in this case except for the ultimate disposition. I think
we have to vacate the judgment of the District Court and remand to the Distriect Court
with instructions to dismiss the case without prejudice under the doctrine of abstention.
As the matter stands now, it has been dismissed with prejudice.

On page 2 of your proposed per curiam, you refer to "eight" newsracks. I note
that on page 11 of the appellant New York Times Company brief, they mention "seven"
newsracks. I can't tell from the information I have which is correct and I'm not sure
of the relationship between the seven or eight newsracks and the forty-two ecriminal
complaints.

Sincerely,

B o Tt
Cornelia G. Kennedy

CGK:em

ce: Honorable G. Wix Unthank




UNITED STATES COURT OF APPEALS

FOR THE SIXTH CIRCUIT
MICHIGAN-OHIO-KENTUCKY-TENNESSEE

PIERCE LIVELY k REPLY TO:
CHIEF JUDGE § POST OFFICE BOX 1226
FEDERAL BUILDING DANVILLE, KENTUCKY 40422

December 30, 1985

DANVILLE, KENTUCKY

The Honorable Damon J. Keith
Judge

United States Court of Appeals
240 Federal Building

Detroit, Michigan 48226

re No. 84-3675 (argued 12/2/85)
New York Times Company v. City of Lakewood

Dear Judge Keith:

In reading over panel reports this weekend I noticed
that you wrote the per curiam in the above case in such a
way that the court of appeals abstained. It has always been
my impression that when the court of appeals believes that
abstention is proper, it vacates the judgment of the district
court and remands with direction that the district court
enter an order abstaining. It may be that I have overlooked
something in this case, but I believe abstention should be
ordered at the trial level rather than being exercised by
the court of appeals.

I will appreciate your reaction to these comments.

Sincerely yours,

cc: Judges Kennedy and Un%nk




UNITED STATES COURT OF APPEALS
g SIXTH CIRCUIT
JOHN P. HEHMAN U.S. POST OFFICE & COURTHOUSE BUILDING TELEPHONE
CLERK CINCINNATI, OHIO 45202 (513) 684-2953
FTS 684-2953
Juiliyzae, £ 119816
Date

TO: JUDGES KEITH, KENNEDY, -UNTHANK

RE: 84-3683/84-3722 - Plain Dealer Publishirg Co. v. City of Lakewood

Argued/Sukrixted 12/05/85 before: Above Panel

Opinion/Order/Per Curiam filed:

Writing Judge:

Enclosed please find:

() IMoE o o

Response of

BB of  Cosit

Petition for rehearing

Letter from appellant responding to appellee citation of

6/23/86.

//zz ﬂm 2
gphty Clerk
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DeNveER, COLORADO 80203
(303) 861-0600

AUN 3 0 1986

Clerk of Court
United States Court of Appeals

Sixth Circuit JOHN P. HEHMAN, Clerk

Room 524--Post Office and
Courthouse Building
Cincinnati, Ohio 45202

Re: Plain Dealer Publishing Company v. City
of Lakewood, Case Nos. 84-3683/3722

Dear Sir:

This letter is written on behalf of the Plain Dealer
Publishing Company ("Appellant") in response to the letter
dated June 23, 1986 from counsel for the City of Lakewood
advising the Court of a district court decision in Arkansas,
Pursley v. City of Fayetteville, Arkansas, 628 F. Supp. 676
(W.D. Ark. 1986). That decision has been appealed to the
United States Court of Appeals for the Eighth Circuit. The
case has been briefed, but the Eighth Circuit has not yet
rendered a decision.

Approaching the matter "functionally" as did the
Pursley court and considering the factual differences, we
read Pursley as consistent with the position developed in
Appellant's Brief, Section IV(A), pages 29-31, i.e., it is
the nature of the street (in Lakewood, a main thoroughfare)
and the activity involved which is apposite in gauging the
reach of First Amendment rights. There should be no blind
countenancing of a blanket denial of such rights by municipal

fiat through zoning.
?féabmitted,
7

Vo 2 s
0034:2916 : Garner
00995-82-015
cc: Frederick W. Whatley, ¢
(Walter, Haverfield, Bgéscher
& Chockley) { /

S




Urited States District Court
FOR THE

Siiodew it f:xsh‘rn _Bish‘itt of -ﬁivu’mrkg
®. Mix Hnthank

o July 1, 1986
Pikesille, Kentucky 41501

%4

Peggy Eshman, En Banc Coordinator

UNITED STATES COURT OF APPEALS

Sixth Clrcult

502 U. S. Post Office & Courthouse Building
5th & Walnut Streets

Cincinnati, Ohio 45202

RE: Nos. 84-3683/84/3722
Plain Dealer Publishing Co. v. City of Lakewood
Petition for rehearing en banc

Dear Ms. Eshman:
Because of Judge Unthank's illness he is unable to make a
response to the petition for rehearing in the above referenced

case,

Very truly y/a?lrs 5

12 // //,/*' AL

Mary E. Mayfi&l1d
Administrative Secretary

Honorable Cornelia G. Kennedy
Honorable Damon J. Keith




UNITED STATES COURT OF APPEALS
SIXTH CIRCUIT

MICHIGAN-OHIO-KENTUCKY-TENNESSEE

CHAMBERS OF
DAMON J. KEITH

CIRCUIT JUDGE
U. S. COURTHOUSE

DETROIT, MICHIGAN 48226

July 28, 1986

Honorable Cornelia G. Kennedy
744 Federal Building
Die Briod tisi M4 824216

Honorable G. Wix Unthank
PRIOLIBox 2778
Pikeville, Kentucky 40185 ()51}

Re: Case Nos. 84-3683/84-3722
Plain Dealer Publishing Co. v. City of Lakewood

Dear Judges:

The appellant in the above-captioned case has filed a
petition for rehearing which I have reviewed and recommend that
we adhere to our original disposition.

I would appreciate your comments and/or suggestions at
your earliest convenience.

Very truly yours,

7 L}

Damon J. Keith

DJK/cw




UNITED STATES COURT OF APPEALS
SIXTH CIRCUIT

MICHIGAN-OHIO-KENTUCKY-TENNESSEE

CHAMBERS OF Jllly 29’ 1986
CORNELIA G. KENNEDY
CIRCUIT JUDGE

U.S. COURT HOUSE

DETROIT, MICHIGAN 48226

Honorable Damon J. Keith
U.S. Circuit Judge

240 Federal Building
Detroit, MI 48226

Re: Nos. 84-3683/84-3722
Plain Dealer Publishing Co. v. City of Lakewood
Petition for rehearing en banc

Dear Judge Keith:

I would deny the petition for rehearing. Clifton Boulevard does in
fact pass through a residential area. Those residences may be burdened by
the heavy traffic, the bus shelters and trash cans. However, that does
not mean that the City of Lakewood has no interest in preserving the
residential nature of the area to the extent it can. Chicago Boulevard in
Detroit is a good example of a heavily traveled street which has bus
service and it may even have bus shelters, but it is still residential and
the City of Detroit should be able to ban a gaggle of newspaper boxes in
front of people's homes or at the side of their homes. It should be kept
in mind that we are not really talking about a single newspaper box. If
Plain Dealer is allowed to place a box on the corner, so is The New York
Times, The Wall Street Journal, USA Today, and other local and regional
newspapers.

Plain Dealer is really arguing that the residential area along Clifton
should not be treated as a residential area. But the line has to be drawn
somewhere and the City of Lakewood has decided that despite the highway
through the area it should remain residential. I do not think that Grayned
Greenwell v. City of Rockford, 408 U.S. 104 (1972) is to the contrary.

"The crucial question is whether the manner of expression is basically
incompatible with the normal activity of a particular place at a particular
time." 408 U.S. at 116. The presence of newspaper boxes, 24 hours a day,
is incompatible with the esthetic appearance of the residential area. I




Hon. Damon J. Keith
July 29, 1986

am unwilling to say that because a heavily traveled street passes through
a residential area the city can no longer treat it as residential.

Very truly yours,

//~

T

e e

b

Cornelia G. Kennedy

CGK/1lah

Honorable G. Wix Unthank
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UNITED STATES COURT OF APPEALS
SIXTH CIRCUIT

Judges Keith, Kennedy, Unthank

Clerk's Office

Peggy Eshman , En Bane Coordinator

July 24, 1986

84-3683 Plain Dealer Publishing Co. v.

Case No.84-3722 Case Title City of Lakewood

Argued/Subxmittad 12-5-85 Opinion/fPexx@untar Filed 7-10-86

Writing Judge Keith - - . Action Judge Keith

Enclosed is a petition for rehearing en banc and opinionpezxctizigfk in the above

case.
By August 7 , the action judge should return the bottom portion of

this form with the panel's response to the issues raised in the petition for rehearing.

Clerk's Office
Attn: En Banc Coordinator

The panel has considered the petition for rehearing en banc and:
Adheres to original disposition
Would amend or replace its original disposition with the attached

order or opinion.

Please circulate the petition for rehearing en bane, along with the hearing panel's
comments, to the en banc court.

(Signature)
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UNITED STATES COURT OF APPEALSJOHN £
FOR THE SIXTH CIRCUIT
NO. 84-3683

PLAIN DEALER PUBLISHING COMPANY
Plaintiff-Appellant,
Vi
CITY OF LAKEWOOD,

Defendant-Appellee.

ON APPEAL FROM THE UNITED STATES
DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OHIO,
EASTERN DIVISION

PETITION OF APPELLANT PLAIN DEALER
PUBLISHING COMPANY FOR REHEARING
AND SUGGESTION
FOR REHEARING EN BANC

James P. Garner

Karen B. Newborn

David L. Marburger

BAKER & HOSTETLER

3200 National City Center
Cleveland, Ohio 44114
(216) 621-0200

Counsel For Appellant Plain
Dealer Publishing Company




Suggestion That Case Be Reheard En Banc

To the Honorable Judges of The United States Court
of Appeals for the Sixth Circuit: Petitioner Plain Dealer
Publishing Company, the appellant, respectfully suggests
that the above-entitled proceeding is appropriate for
consideration by all of the judges of this Court convened en
banc.

Required Statement For Rehearing En Banc

I express a belief, based on a reasoned and
studied professional judgment, that this appeal involves one
or more questions of exceptional importance:

Tl Whether the panel acted contrary to the First
Amendment by establishing a precedent that upholds a total
ban of the distribution of newspapers by newsboxes through-
out residential areas based entirely on a muncipality's
generalized zoning classification without any independent
review whatsoever of whether the area in question is consti-
tutionally incompatible with the intended exercise of First
Amendment rights.

23 Whether the First Amendment permits a munici-
pality to charge a newspaper publisher a rental fee, as
opposed to a reasonable administrative fee, as a condition
of access to public rights of way for the distribution of
newspapers to the public through newsboxes.

Vb e
Karen B. Newborn
BAKER & HOSTETLER
3200 National City Center
Cleveland, Ohio 44114
(216) 621-0200

Attorney of record for:
Appellant Plain Dealer
Publishing Company




PRELIMINARY STATEMENT

This case involves fundamental constitutional

issues of transcendent importance that, due to a precedent

setting error by a panel of this Court, will have a vital

effect on the distribution and circulation of newspapers
directly to the public within municipalities in this Court's
jurisdiction. It is therefore appropriate that the entire
Court consider fully the issues set forth in the preceding

statement of counsel.

THE SIXTH CIRCUIT PANEL RULING CONTRAVENES FUNDAMENTAL
CONSTITUTIONAL LAW

A. In Upholding Lakewood's Total Ban Of The Distri-
bution Of Newspapers By Newsboxes In Residentially
Zoned Areas, The Sixth Circuit Panel Contravened
Fundamental Constitutional Principles.

On July 10, 1986, a panel of this Court ruled
that, although the First Amendment protects the distribution
of newspapers by newsboxes placed along public rights of
way, a municipality may totally ban that protected method of
newspaper circulation along all public sidewalks and streets
throughout residentially zoned areas. The Court upheld this
total ban without considering the individual nature of the
particular multi-lane, heavily travelled thoroughfare along
which Petitioner ("The Plain Dealer") intended to distribute

its newspapers. (A copy of the Opinion is attached.)




By upholding a total ban of the distribution of
newspapers by newsboxes along all public rights of way
throughout residential zones, the panel issued a broad
constitutional ruling with vital ramifications to the press
and public. In doing so, it failed to apply the

constitutionally required test of Grayned v. City of

Rockford, 408 U.S. 104, 116-17 (1972), that a court must
examine independently the particular place at issue to
determine whether it is "basically incompatible" with the

intended exercise of First Amendment rights. The panel's

failure to conduct that examination results in preéedent

setting error: a constitutional standard which improperly
substitutes a municipality's generalized zoning judgment for
the independent constitutional judgment of the Court.

Petitioner ("The Plain Dealer") challenged appellee
City of Lakewood's ("Lakewood") prohibition as constitution-
ally overbroad because it included the unusual, major
thoroughfare of Clifton Boulevard. The Plain Dealer did not
seek to place newsboxes along any other public street within
Lakewood's residential zones.

Although most of Clifton Boulevard runs through an
area zoned as residential, Clifton is not typical of ordinary
quiet residential streets, tucked away from the sights and
sounds of busy thoroughfares and heavy traffic. Clifton is

a six lane federal and state route, a major bus and commuter




route to and from downtown Cleveland, Ohio, and one of the
busiest thoroughfares in Lakewood. On the public sidewalks
along Clifton are numerous large bus shelters, telephones
booths, trash cans, and heavy pedestrian traffic.

Without examining (or even mentioning) Clifton
Boulevard or its special attributes, the panel ruled that
"the City's total ban of newsracks in residential areas is a
constitutional time, place and manner regulation." (Opinion,
1i55%)

The panel's broad ruling did not include the

Grayned analysis required by the United States Supreme

Court. That well settled precedent required the panel to

look beyond Lakewood's generalized zoning classifications
and examine for itself Clifton Boulevard's special charac-
teristics:

The nature of a place,"the pattern of
its normal activities, dictate the kinds
of regulations of time, place, and
manner that are reasonable." ... The
crucial question is whether the manner
of expression is basically incompatible
with the normal activity of a particular
place at a particular time.... Access
to the "streets, sidewalks, parks, and
other similar public places ... for the
purpose of exercising [First Amendment
rights] cannot constitutionally be
denied broadly...."

Grayned, 408 U.S. at 116-17 (1972) (emphasis added); Schad

v. Mount Ephraim, 452 U.S. 61, 75 (1981); see Gannett

Satellite Information Network, Inc. v. Metropolitan Trans-




portatiion’ Authority, 745 B.2d 767, 773 1 (2d " Cir11984)

(Public property serves as a "forum for First Amendment
expression if the expression is appropriate for the property,
... and is not 'incompatible with the normal activity of a
particular place at a particular time.'") (quoting Grayned;

newsboxes in train station); Beckerman v. City of Tupelo,

GEs 0L 2st B2, Bl (Bhen Catie,,  atOREl) -

In Beckerman, the United States Court of Appeals

for the Fifth Circuit struck down an ordinance which totally
banned the use of sound equipment in residentially zoned
areas. The Court ruled that the ordinance was constitution-
ally overbroad since it "presumes incompatibility because an
area is zoned residential." (Emphasis in original.)
Recognizing that some segments of the residentially zoned
areas were not "incompatible" with the manner of expression
at issue, the court exercised its constitutional duty to
look beyond the ordinance's broad zoning classification and
apply the Grayned test on an "individualized" basis.

Contrary to the above analysis, the panel in this
case upheld Lakewood's claim that, by classifying an area as
residential, Lakewood has foreclosed the issue of whether
any particular public sidewalk within that area is an

appropriate place for the exercise of First Amendment




rights.l The result is a new, relaxed standard of judicial

scrutiny which defers to a municipality's generalized zoning
decisions in lieu of independent, particularized judicial
examination.2

Here, the panel's failure to apply the Grayned
test led to the anomolous situation where Clifton Boulevard,
a six lane federal and state highway, replete with heavy
traffic, public transportation, bus shelters, and the like,
is swept up in the generalization that all residential areas
and streets are quiet alcoves of private bedroom communities,
tucked away from the very activity that is indigenous to
Clifton. The application of this generalization to Clifton
Boulevard was, and is, at the heart of The Plain Dealer's
challenge to Lakewood's prohibition based on broad zoning

classifications.

According to the Supreme Court, the use of public
sidewalks for expressive activities enjoys a "special
position" in terms of First Amendment protection.
United States v. Grace, 461 U.S. at 180.

Neither Lakewood nor any other municipality should be
the final arbiter in deciding which places are
appropriate for the enjoyment of First Amendment
activitiles e The courts, " not ety counciilisiors city
administrators, have the constitutional duty to make
that determination. See United States Postal Service
v. Greenburgh Civic Assns, 453 U.S. 114, 133 (1981)
("[A] suburban township may not by its own ipse dixit
destroy the 'public forum' status of streets and
(Footnote Continued)




By accepting the broad zoning classification of
"residential," the panel permits Lakewood to bar the exer-
cise of protected First Amendment rights on Clifton based
upon governmental concerns that, in keeping with Lakewood's
assertions, actually apply only to "typical" residential
areas quite unlike Clifton. Consequently, the exercise of
protected First Amendment rights is barred from an area

where their exercise is quite appropriate, without any

review under traditional First Amendment analysis. This is

exactly the circumstance that the Grayned test was meant to
pLEEeVvViencs

Thus, applying the Grayned rationale, it is
irrelevant that there may be a substantial government
interest in banning newsboxes from typical residential areas
unless it is shown that the area in question is likewise
typically residential.

With the application of Grayned to the facts of
this matter, it is clear that Clifton Boulevard's character-
istics place it within the type of areas where newsboxes are
appropriate. Accordingly, regardless of the characteristics

of other public sidewalks and streets within Lakewood's

(Footnote Continued)
parks....%); Grace, 461 U.S. at 180; Marbury wv.

Madisony,  SRUTSiE (I Cranch) 187 (11 803)"




residential zones, the panel committed precedent setting
error in failing to examine for itself the individual
characteristics of Clifton Boulevard.

The panel compounded the errors already discussed
by setting another erroneous precedent. The panel ruled
that the availability of newspapers on private property, in
adjoining municipalities, and by mail enabled Lakewood's
total ban in residentially zoned areas to pass constitutional
muster.

The United States Supreme Court and other federal

courts have repeatedly rejected the suggestion that the

availability of private facilities or the facilities of
other governments justifies a prohibition of First Amendment

activities in appropriate places. E.g., Bolger v. Youngs

DEUgERroductsiiConpit, 7/ Lttt Bd T 2d 1605 A7 B8R (BIL0/B1S)) §=

Schad v. Mount Ephraim, 452 U.S. 61, 78 (1981) (Blackmun,

J., concurring) ("Were I a resident of Mount Ephraim, I
would not expect my right to ... purchase a novel to be
contingent upon the availability of such opportunities in
'nearby' Philadelphia, a community in whose decisions I

would have no political voice."); Southeastern Promotions,

Ltd. v. Conrad, 420 U.S. 546, 556 (1975); Spence v. Washington,

418 U.S. 405, 411 n.4 (1974); Chicago Area Military Project

Ve i CltviofiChicagel; 508 Ba2d 9218026 (7 thi Ciixts 1075




Philadelphia Newspapers, Inc. v. Borough of Swarthmore, 381

F. Supp. 228, 242 n.8 (E.D. Pa. 1974) (newsboxes) .

If the panel's ruling were to stand, the exercise
of First Amendment rights could be controlled by the dis-
cretion of private store owners who are not subject to
constitutional requirements, and public officials in neigh-
boring municipalities who have no obligation to the citizens
most affected by a municipality's prohibition.

Because the panel's precedent setting errors

contravene the long-established principle that "[o]lne is not

to have the exercise of his liberty of expression in appro-

priate places abridged on the plea that it may be exercised
in some other place,"3 the ruling should be vacated and
heard again, en banc, by this Court.

B The Court's Opinion Concerning Lakewood's Rental

Fee Contravenes Important Principles Of Constitu-
tional Law.

To the extent that the Sixth Circuit panel's
opinion on the constitutionality of Lakewood's rental fee is
a holding, it could be interpreted to contravene important

constitutional principles.4

Schneider v. State, 308 U.S. 147, 163 (1939)

The panel commented in a footnote of the opinion that
it believed that the imposition of a "rental fee" would
(Footnote Continued)




The fee that Lakewood intends to impose is charac-
terized as a rental fee and will be charged as a condition
of access to the public way during newspaper distribution.
Neither the words of the ordinance nor the evidence at trial

even hinted that the fee's purpose has any relation to

recouping some justifiable administrative cost.5 The fee is

simply a consideration and therefore unconstitutional.

Because public sidewalks occupy a "special position
in terms of First Amendment protection,"6 the right of
access to them for the dissemination of ideas exists apart
from any privilege emanating from the municipality's ownership
rights in the property itself. A municipality which charges
a rental fee is in fact attempting to exact a consideration
for the enjoyment of a right which is guaranteed by the
Federal Constitution. The Constitution removes from the

municipality the right to charge any fee, at least one such

(Footnote Continued)
pass constitutional muster, but indicated that the fee
did not survive severability. For that reason, The
Plain Dealer does not construe that ruling as a
holding. However, to the extent that this Court
regards it as a holding, it should be reargued because
of its exceptional public importance and plain error.

Thus, the fee in this case is wholly unlike reasonable
administrative fees which have occasionally been upheld
in some circumstances. See Central Florida Nuclear
Campaign v. Walsh, 774 F.2d 1515 (11th Cir. 1985).

Grace, 461 U.S: at 1803




as Lakewood's which is not designed to offset nominal and

justified costs incurred in administering a constitutional

regulation. Murdock v. Pennsylvania, 319 U.S. 105, 14T RS

(1943) ; New Times, Inc. v. Arizona Board of Regents, 5ALE)

P.2d 169, 175 (Ariz. 1974) (newspaper distribution).

Accordingly, the Sixth Circuit panel's opinion
that municipalities may charge rental fees to newspaper
publishers who choose to exercise their First Amendment
rights of access to public sidewalks, is contrary to sound,
fundamental constitutional principles.

CONCLUSION

WHEREFORE, Petitioner respectfully requests that

the Honorable Judges of this Court order that this case be

heard by the Court en banc.

Respectfully submitted,

James P. Garner

Karen B. Newborn

David L. Marburger

BAKER & HOSTETLER

3200 National City Center
Cleveland, Ohio 44114
(216) 621-0200

Attorneys for Plain Dealer
Publishing Company




CERTIFICATE OF SERVICE

Copies of the foregoing were sent by U.S.
mail, postage prepaid, to William E. Blackie, Law Director,
Roger D. Tibbetts, Assistant Director of Law, City of
Lakewood, 12650 Detroit Avenue, Lakewood, Ohio 44107, and to

Henry Fischer, Walter, Haverfield, Buescher & Chockley, 1215

Terminal Tower, Cleveland, Ohio 44113 on this ZS'/day of

July, 1986.

A

David L. Marburg&r
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Nos. 84-3683 & 84-3722

UNITED STATES COURT OF APPEALS

FOR THE SIXTH CIRCUIT

Pran DeaLer PusLisHiNG Co.,
Plaintiff-Appellant,
Cross-Appellee, | ON APPEAL from the
United States District
[ Court for the North-
CITY OF LAKEWOOD, ern District of Ohio.
Defendant-Appellee,
Cross-Appellant.

4,

Decided and Filed July 10, 1986

Before: KEITH and KENNEDY, Circuit Judges; and
UNTHANK?, District Judge.

KEITH, Circuit Judge, delivered the opinion of the court
in which KENNEDY, Circuit Judge, joined. UNTHANK,
District Judge, (p. 18) delivered a separate concurring opin-
ion.

KEITH, Circuit Judge. Appellant Plain Dealer Publishing
Company challenges the constitutionality of a municipal

*Honorable G. Wix Unthank. United States District Court, Eastern
District of Kentucky, sitting by designation.

1




2 Plain Dealer Pub. v. City of Lakewood Nos. 84-3683
& 84-3722

ordinance that regulates the placement of newspaper dispens-
ing devices (“newsracks”) on the city streets of Lakewood,
Ohio. Plain Dealer filed the instant action against the City
of Lakewood (“City”) after being denied permission to place
its newsracks on City property pursuant to Section 901.181
of the Lakewood Codified Ordinances, as amended. On July
12, 1984, the district court entered judgment for the City with
court costs assessed against the City. For the following rea-
sons, we affirm in part and reverse in part.

L
FACTS

The Plain Dealer daily newspaper is distributed as a publi-
cation of general circulation throughout the Cleveland Met-
ropolitan area and Ohio. Generally, Plain Dealer daily
newspaper sales are 77 percent by home delivery through car-
riers and 80 percent on Sundays by home delivery. The bal-
ance of the sales are by single copy through retail outlets and
coin-operated vending boxes, the latter constituting 4.6 to
5.27 percent of total sales.

The City of Lakewood is approximately 5.5 square miles.
It is an older residential community located in Cuyahoga
County, Ohio, west of Cleveland. In 1980, the population
of the City was 61,963. Lakewood has historically been a city
of homes. The commercial areas of the City are located essen-
tially along Madison and Detroit Avenues, conveniently close
to all residential areas of the City. There is no area within
the City more than one-quarter mile from an all-night news-
paper outlet.

In May 1982, Plain Dealer sought permission from the City
Law Director to place coin-operated newsracks at sites within
the City. The various sites included the commercial areas
along Madison and Detroit Avenues and the residential areas
along Clifton Boulevard. The City Law Director denied the
request citing Section 901.18 of the Lakewood Codified Ordi-
nances which provided at that time:




Nos. 84-3683  Plain Dealer Pup. v. City of Lakewood 3
& 84-3722

901.18 ERECTING BUILDINGS OR STRUC-
TURES ON PUBLIC GROUND.

No person shall erect or place, or cause to be erected
or placed, or permit to remain, any building or struc-
ture of any nature upon any street, lane, alley or pub-
lic ground within the City.

Plain Dealer filed suit eight months later on January 5,
1983, attacking the constitutionality of Section 901.18. On
August 18, 1983, the district ¢ i

anned a reasonable means of newspaper distribution. The
court held the issuance of 4 permanent injunction in abey-
ance for sixty (60) days in order to give the City an opportu-
nity to enact constitutional provisions regulating placement
of newsracks on public property.

ayor may grant
(Text continued on page 6)

'901.181 NEWSPAPER DISPENSING DEVICES; PERMIT AND
APPLICATION.,

Applications may be made to and on forms approved by the Mayor
for rental permits allowing the installation of newspaper dispensing
devices on public property along the streets and thoroughfares within

the City respecting Newspapers having general circulation throughout
the City.

The Mayor shall either deny the application, stating the reasons for
such denial or grant said permit subject to the following terms:
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(a) The term “newspaper dispensing device™, as used in this
Section. shall mean a mechanical. coin operated container
constructed of metal or other material of substantially equiva-
lent strength and durability. not more than fifty (50) inches
in height and not more than twenty-five (25) inches in length
and width. The design of such devices shall be subject to
approval by the Architectural Board of Review.

(b) Newspaper dispensing devices shall not be placed in the
residential use districts of the City and shall otherwise be
placed adjacent and parallel to t1ilding walls not more than
six (6) inches distant therefrom or '~ *~d narallel to the curb
not less than eighteen (18) inches han twenty-
four (24) inches distant from the cL ..:ns applied
for and determined by the Mayor nc . .0 cause an unaue health
or safety hazard. interfere with the right of the public to the
proper use of the streets and thoroughfares, or cause a nuisance
as proscribed by Ohio Revised Code, Section 723.01. Pro-
vided further. however. that no newspaper dispensing device
shall be placed. installed, used or maintained:

(1) so as to reduce the clear, continuous combined side-
walk and paved tree lawn width to less than five (5) feet:
(2) within five (5) feet of any fire hydrant or other emer-
gency facility;

(3) within five (5) feet of any intersecting driveway, alley,
or street;

(4) within three (3) feet of any marked crosswalk;

(5) at any location where the width of paved clear space
in any direction for the passageway of pedestrians is
reduced to less than five (5) feet;

(6) within two hundred and fifty (250) feet of another
newspaper dispensing device containing the same news-
paper or news periodical, except that the Mayor may per-
mit two such dispensing devices at an intersection where
such placement would not impair traffic or otherwise
create a hazardous condition; and

(7) at any location where three (3) newspaper dispensing
devices are already located.

(c) The rental permit shall be granted upon the following con-
ditions:
(1) the permittee shall pay a rental fee which shall be Ten
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Dollars ($10.00) per year or part thereof, for each location
where a newspaper dispensing device is installed:

(2) the permittee. upon the removal of a newspaper dis-
pensing device, shall restore the property of the City to
the same condition as when the device was initially
installed, ordinary wear and tear excepted;

(3) the permittee shall maintain the device in good work-
ing order and in a safe and clean condition and keep the
immediate area surrounding such device free from litter
and debris;

(4) the permittee shall not use a newspaper dispensing
device for advertising signs or publicity purposes other
than that dealing with the display, sale, or purchase of the
newspaper sold therein;

(5) the permittee shall save and hold the City of Lake-
wood harmless from any and all liability for any reason
whatsoever occasioned upon the installation and use of
each newspaper dispensing device and shall furnish, at
permittee’s expense, such public liability insurance as will
protect permittee and the City from all claims for damage
to property or bodily injury, including death, which may
arise from the operation under the permit or in connection
therewith and such policy shall name the City of Lake-
wood as an additional insured, shall be in an amount not
less than One Hundred Thousand Dollars ($100,000)
combined single limit for any injury to persons and/or
damaged property, and shall provide that the insurance
coverage shall not be cancelled or reduced by the insur-
ance carrier without thirty (30) days prior written notice
to the City. A certificate of such insurance shall be pro-
vided to the City and maintained before and during the
installation of such devices:

(6) rental permits shall be for a term of one year and shall
not be assignable: and

(7) such other terms and conditions deemed necessary
and reasonable by the Mayor.

(e) A person aggrieved by a decision of the Mayor in refusing
10 grant or revoking a rental permit shall have the right to
appeal to Council. Such appeal shall be taken by filing a notice
of appeal including a statement of the grounds for the appeal
with the Clerk of Council within ten (10) days after notice of
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a rental permit application upon payment of a $10.00 rental
fee for each site. submission of a certificate of insurance and
compliance with the appearance and architectural standards
set by the Architectural Board of Review (“the Board”).
Under subsection (c)(7) of the amended ordinance, however,
the Mayor may subject an application to any additional con-
ditions he or she deems necessary. The amended code would
permit Plain Dealer, upon application, to place newsracks
at locations it requested on Madison and Detroit Avenues
in the commercial district, but not along Clifton Boulevard
in the residential use districts.

After the City had amended the regulatory scheme twice,
Plain Dealer filed its amended complaint challenging the con-
stitutionality of the regulatory scheme. Trial was scheduled
on April 11, 1984, to hear Plain Dealer’s request for a prelim-
inary and permanent injunction.

There was evidence at trial that although Plain Dealer
made no application for a permit, it had intended to place
newsracks at eighteen locations in Lakewood, eight of which
were located in residential districts on Clifton Boulevard.
The district court concluded the amended ordinances were

constitutional and entered judgment for the City. On appeal,
Plain Dealer argues that Sections 901.18 and 901.181 should
be declared unconstitutional because they impose prior
restraints on the freedom of press by requiring permits and
the payment of rental fees, absolutely ban newsracks in resi-
dential districts, and impose unduly burdensome procedures
for compliance. Essentially, this appeal analyzes the constitu-

the decision by the Mavor has been given. Council shall set
the time and place for hearing such appeal and notice of such
time and place shall be given in the same manner as specified
hereinabove. The Council shall have the power to reverse.
affirm. or modify the decision of the Mayor and any such deci-
sion made by the Council shall be final.
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tionality of the Mayor’s power to grant or refuse permits, the
constitutionality of the Board’s power to approve the designs
of newsracks, the Insurance requirement and the absolute ban
in residential districts of newsracks.? We reverse the district
court decision in part because Sections 901.18 and 901.18]
unconstitutionally give the Mayor unlimited discretion in
denying permits; unconstitutionally provide the Board with
standardless discretion in approving newsrack designs; and

e rm the remainder of the district
court’s decision, specifically holding constitutiona] that part
of the ordinance banning newsracks in all residential areas,

II.
ANALYSIS OF ORDINANCE

A.  Provision Giving Mayor Unbridled Discretion To
Grant Or Deny Permit s Unconstitutional

The right to distribute newspapers by means of newsracks
is protected by the First Amendment to the United States
onstitution. Miami Herald Publishing Co. v. C, ity of Hallan-
ale, 734 F.2d 666, 673 (11th Cir. 1984); see Lovell v. City
of Griffin, 303 U.S. 444 (1938); see also Hull v, Petrillo, 439
F.2d 1184 (2d Cir.
enforce regulations of

ZHowevcr, we do not specifically discuss each issue raised by Plain
Dealer because they are not dispositive of the ultimate determination
of this case. For example, we believe the imposition of a rental fee

withstands constitutional scrutiny.
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permit “do not regulate with [the] narrow specificity” ~
required by the First Amendment. 4ssociation of Community
Organizations for Reform Now, (ACORN) v. Municipality of
Golden, Colorado, 744 F.2d 739, 746 (10th Cir. 1984). The
Supreme Court in Secretary of State of Maryland v. Joseph
H. Munson Co., Inc., 467 U.S. 947 (1984), stated:

But even if the Secretary were correct, and the
waiver provision were broad enough to allow for
exemptions “whenever necessary,” we would find
the statute only slightly less troubling. Our cases
make clear that a statute that requires such a
“license” for the dissemination of ideas is inherently
suspect. By placing discretion in the hands of an offi-
cial to grant or deny a license, such a statute creates
a threat of censorship that by its very existence chills
free speech .... Under the Secretary’s interpreta-
tion, charities whose First Amendment rights are
abridged by the fundraising limitation simply would
have traded a direct prohibition on their activity for
a licensing scheme that, if it is available to them at

_ all, is available only at the unguided discretion of
the Secretary of State.

Id. at 964 n.12 (citations omitted); See also Fernandesv. Lim-
mer, 663 F.2d 619, 631 (5th Cir. 1981), cert. dismissed, 458
U.S. 1124 (1982) (holding unconstitutional ordinance that
gave executive director excessive discretion in deciding
whether the grant of a permit would be detrimental to the
public). Thus, in order to qualify as narrowly tailored, a con-
tent neutral ordinance must avoid vesting city officials with
discretion to grant or deny licenses, for

It is settled by a long line of recent decisions of this
Court that an ordinance which . . . makes the peace-
ful enjoyment of freedoms which the Constitution
guarantees contingent upon the uncontrolled will of
an official—as by requiring a permit or license which
may be granted or withheld in the discretion of such




Nos. 84-3683  Plain Dealer Pub. v. City of Lakewood 9
& 84-3722

official—is an unconstitutional censorship or prior
restraint upon the enjoyment of those freedoms.

Staub v. City of Baxley, 355 U.S. 313, 322 (1958); See also
Shuttlesworth v. City of Birmingham, Ala., 394 U.S. 147, 151
(1969).

In Staub, the Supreme Court struck down an ordinance
under which the Mayor and the City Council had the discre-
tion to grant or deny a permit. 355 U.S. at 321. The Court
held that the ordinance on its face imposed an unconstitu-
tional prior restraint because it authorized the Mayor and
the Council to refuse or to grant a permit in their uncon-
trolled discretion. /d. at 325. Similarly, in Shuttlesworth, the
Supreme Court refused to uphold a conviction for demon-
strating without a permit because the City Commission had
virtually unbridled discretion to grant or deny the permit.

We find that the City of Lakewood’s ordinance unconstitu-
tionally permits the granting of permits to be contingent upon
the Mayor’s unbridled discretion. Section 901.18 1(c)(7) pro-
vides that a rental permit is granted upon “terms and condi-
tions deemed necessary and reasonable by the Mayor.” It is
clear from subsection (c)(7) that the Mayor is vested with
unlimited discretion to grant or deny a permit and make it

subject to almost any conditions he may choose. Further-
more, although the language of the ordinance limits the con-
ditions under which the Mayor may grant a permit, it does
not contain any standards for the Mayor to use when denying
a permit. Consequently, the ordinance’s restriction is not nar-
rowly tailored to serve a significant government interest. See
Shuttlesworth, 394 U.S. 147.

The Supreme Court has repeatedly struck down ordinances
which condition the exercise of First Amendment activities
on the broad discretion of local officials, resulting in virtually
unreviewable prior restraints on First Amendment rights.
Kunz v. New York, 340 U.S. 290 (1951); Saia v. New York,
334 U.S. 558 (1948). When a city allows an official to ban
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a means of communication through uncontrolled discretion,
it sanctions a device for suppression of free communication
of ideas. Saia, 334 U.S. at 562.% The constitutional problem
here lies in the very existence of such unfettered discretion.

The City argues that the Mayor can refuse a permit only
“upon health and safety reasons.” Although municipalities
may enact laws in furtherance of the public health and safety,
the City is incorrect in its argument for two reasons. First,
no language appears in the ordinance specifically limiting the
Mayor’s power to refuse a permit for health and safety
reasons.* The district court ruled the City’s evidence of such
a standard was inadmissible. Second, if health and safety or
other legitimate concerns are what the City seeks to address,
the language of the ordinance should be limited accordingly.
See Wulp v. Corcoran, 454 F.2d 826, 834 (st Cir. 1972). An
ordinance providing for unguided governmental discretion
is inherently inconsistent with a valid time, place and manner
regulation because it provides for potential suppression of
a particular point of view. See Heffron v. International Society
for Krishna Consciousness, Inc., 452 U.S. 640 (1981).

The district court held that application and appeal proce-
dures pursuant to Section 901.181(e) and Ohio Revised Code
Chapter 2506 provide an adequate remedy for any wrong
alleged by Plain Dealer.® The “adequate state remedies”

354ia involved a city ordinance which prohibited the use of a sound
amplification device without the permission of the police chief. Other
licensing systems which are similar have been held unconstitutional
prior restraints on speech because they vest broad discretion in grant-
ing or withholding a permit upon broad criteria unrelated to proper
regulation of public places. See Shuttlesworth v. City of Birmingham,
394 U.S. at 153; See also Kunz, 340 U.S. 290.

4Section 901.181(b) states that in determining the location of the
newsracks the Mayor should not cause an undue health or safety haz-
ard. However. the language does not state that the Mayor can only
refuse a permit for health and safety reasons.

5The district court relied upon Parratt v. Taylor, 451 U.S. 527 (1981).
and Vicory v. Walton, 721 F.2d 1062 (6th Cir. 1983), cert. denied, —




Nos. 84-3683 Plain Dealer Pub. v. City of Lakewood 11
& 84-3722

include the application for a permit, appeal to City Council
and appeal to the court of common pleas under Chapter 2506
of the Ohio Revised Code. However, these procedures
require Plain Dealer to apply for a permit and appeal any
denial prior to placing newsracks on the sidewalks and sub-
ject acquisition of the permit to standardless administrative
discretion. The fact that the ordinance provides an appeal
process does not cure the unconstitutionally broad discretion
it accords the Mayor to impose prior restraints on First
Amendment rights. Consequently, the district court erred in
concluding that these remedies are adequate.

The City argues that under the holdings of Greer v. Spock,
424 U.S. 828 (1976), and Gannett Satellite Information Net-
work, Inc. v. Metropolitan Transportation Authority, 745 F.2d
767 (2d Cir. 1984), Plain Dealer cannot attack the ordinance
because the newspaper has never applied for a permit. We
are not persuaded by this argument. In Greer, the Supreme
Court upheld Fort Dix regulations banning partisan political
speeches and demonstrations and prohibiting the distribu-
tion of any literature without the prior written approval of
a commanding officer. An Army regulation specified that the
commander could only disapprove publications presenting
an apparent danger to military morale, loyalty or discipline.
Id. at 840. The Court in Greer specifically considered the
facial validity issue and held that the regulations at issue were
constitutional on their face because they applied to a federal
military reservation, not a traditional public forum. Greer,
424 U.S. at 838. Having found the regulations facially valid,
the Court held that it would not reach the question of uncon-
stitutional application because no approval had been sought

U.S. — 105 S.Ct. 125 (1984), which hold that actions for money dam-
ages cannot be brought under 42 U.S.C. Section 1983 if there are ade-
quate remedies at state law. However, these cases are distinguishable
to the instant case in that this case is not an action for money damages
under Section 1983. It is an action for declaratory and injunctive relief
from an ordinance which allegedly abrogates First Amendment rights.
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from the appropriate authorities. In the instant case, Plain-
Dealer challenges the facial validity of Lakewood’s ordi-
nances and does not rely on a claim of unconstitutional appli-
cation. Accordingly, Greer is not contrary to Plain Dealer’s
position.

In Gannett Satellite Information Network, Inc., supra, after
holding that the Metropolitan Transportation Authority’s
(“MTA”) unregulated licensing scheme for the placement of
newspaper vending machines in MTA commuter stations
violated the First and Fourteenth Amendments, the district
court ordered the adoption of reasonable standards governing
the issuance and terms of licenses. The Second Circuit
reversed, holding, in part, that MTA need not adopt such
guidelines at that time. The court of appeals questioned
whether the Gannett company could require the MTA to
establish standards governing the issuance of licenses stating:

But there is no evidence or finding that MTA has
arbitrarily denied licenses or imposed unreasonably
discriminatory terms on anyone, or that there is any
threat of such conduct. It is doubtful that this record
presents a justiciable controversy with respect to the
reasonableness of the licensing terms. Therefore,
while guidelines might be helpful, we will not
require them at this time.

Id. at 776. However, in this case, the City has issued regula-
tions the validity of which is directly challenged by Plain
Dealer. Moreover, subsection (c)(7) of those regulations per-
mits, on its face, unbridled discretion and therefore an inher-
ent threat of arbitrary decision making. Since Gannert did
not involve a facial challenge to adopted licensing require-
ments, it is inapplicable to this instant case.

B. Provision Granting the Architectural Board of Review
With Standardless Discretion Is Unconstitutional

The provision requiring the Board to approve the design
of newsracks is unconstitutional under a time, place and man-
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ner analysis because the provision is not narrowly tailored
to serve a significant governmental interest. See Perry Educa-
tion Association v. Perry Local Educators’ Association, 460
U.S. 37, 45 (1983). In essence, the provision gives the Board
standardless discretion to approve the design of newsracks.
The City claims that Section 1325.03 of the Lakewood Codi-
fied Ordinances provides the Board with adequate standards.
Section 1325.03 allows the Board to regulate the construction
or alteration of buildings according to “accepted and recog-
nized architectural principles”. A newsrack, however, is not
a building. The Chairman of the Architectural Board admit-
ted at trial that the Board had no standards for approving
or disapproving the design of newsracks. Since the ordinance
contains no standards to guide the Board in approving or
rejecting newsrack designs, we hold that provision unconsti-
tutional under the First and Fourteenth Amendments.

C. Provision Requiring Indemnification Before Access to
Public Streets and Sidewalks Is Unconstitutional

On appeal Plain Dealer also challenges the constitutional-
ity of Section 901.181(c)(5) of the Lakewood Codified Ordi-
nance requiring that “permittees” indemnify and insure the
City as a condition to gaining access to its public streets and
sidewalks.® We believe this provision also violates the First
Amendment.

The district court held that since the City is liable under
Ohio Revised Code Section 723.01 for the failure to maintain
the streets, sidewalks, and publicways, it should not be
exposed to additional liability without indemnification by

8Section 901.181(c)(5) provides that a newspaper box “permittee”
must indemnify the City for all liability “for any reason whatsoever
occasioned upon the installation and use” of a newspaper box. Further-
more, the ordinance requires the permittee to provide property damage
and personal injury insurance in the amount of $100,000, naming the
City as an insured.




14 Plain Dealer Pub. v. City of Lakewood Nos. 84-3683
& 84-3722

any private commercial use on such City owned property.
The district court cites Haverlack v. Portage Homes, Inc., 2
Ohio St. 3d 26, 442 N.E. 2d 749 (1982) (holding that the
defense of sovereign immunity is not available, in the absence
of a statute providing immunity, to a municipal corporation
in a negligence action); Dickerhoof v. City of Canton, 6 Ohio
St.3d 128,451 N.E. 2d 1193 (1983) (holding that a municipal
corporation may be liable for injuries resulting from its fail-
ure to keep the shoulder of a highway in repair);. and
Associated Press v. National Labor Relations Board, 301 U.S.
103 (1937) (holding that the National Labor Relations Act
does not unconstitutionally abridge the freedom of the press
in that it does not interfere with the right to discharge any
employee for any proper cause) as authority for the above
proposition. However, these cases are inapposite in that none
of them discusses insurance or indemnification. They stand
only for the general propositions that 1) local governments
retain power to indemnify themselves, Haverlack, 2 Ohio St.
3d at 30; 2) local governments may be liable for negligence
in maintaining the streets, Dickerhoof, 6 Ohio St. 3d at e
and 3) news organizations are subject to overall regulations
and laws and are not entitled to special privileges. Associated
Press, 301 U.S. at 132-33. The City does not require other
permittees to provide insurance. For example, neither the bus
nor telephone companies are required to insure bus shelters
or telephone equipment. Since the City cannot impose more
stringent requirements on First Amendment rights than it
does on others, we believe the indemnification aspect of the
ordinance places an undue burden on Plain Dealer.

D. Ban Of All Newsracks In Residential Areas Is
Constitutional

The state may enforce time, place and manner regulations
which are content-neutral, are narrowly tailored to serve a
significant government interest and leave open ample alterna-
tive channels of communication. Perry Education Association
v. Perry Local Educators’ Association, 460 U.S. 37, 45 (1983).
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We find that the City’s total ban of newsracks in residential
areas is a constitutional time, place and manner regulation.
First, the ordinance is content-neutral because it bans a//
newsracks in residential areas of the City. Second, the ordj-
nance is narrowly tailored to serve a significant government
interest. We agree with the district court’s holding that
“traffic safety, proper functioning of a city’s safety and sanita-
tion forces. maintaining a clear right-of-way on sidewaks for
pedestrians, and aesthetics are all substantial government
interests and the subject ordinances reach no further than
necessary to accomplish the City’s objectives.” See Metro-
media, Inc. v. City of San Diego, 453 U.S. 490, 508 (1981)
(plurality opinion). Finally, the ordinance leaves open ample
alternative channels of communication. For example, the
City admits that a person may sell newspapers by mail or
by direct home delivery in residential areas free from govern-
mental interference. Moreover, there are eleven sites within
the City, and twa sites immediately adjacent to the City,
where newsracks are located on Orivate property within com-
mercial zones. In fact, all residences in the City are withjn
one guarter of a mile from ar existing newsrack. Further-
more, there are eleven “all-night” businesses within the City

and two “all-night” businesses adjacent ta the City whieh sell
the Plain Dealer 24 hours a day, seven days a week. Thus,
the City’s total ban of newsracks in residential districts is a
constitutional time, place and manner regulation. We also
agree with the District Court that the remaining provisions
of ordinances are not unconstitutional.

IIL.

SEVERABILITY

The Supreme Court has held that invalid portions of a stat-
ute should be severed unless it is clear that the Legislature
would not have enacted those provisions which are constitu-
tional, independent of those provisions which are not. /NS
v. Chadha, 462 U.S. 919, 93] (1983); Buckley v.. Valeo, 424
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U.S. 1, 108 (1976). Moreover, a provision is presumed sever-
able if what remains after severance is fully operative as a
law. Chadha, 462 U.S. at 934. When the unconstitutional
portions of the ordinance dealing with the Mayor’s unlimited
discretion in denying permits, the Board’s standardless dis-
cretion in approving newsrack designs, and the insurance
requirements for proposed applicants are deleted from the
remaining portion of the ordinance dealing with newsracks
in commercial areas, what is left cannot stand on its own.
Consequently, the portion of the ordinance regulating news-
racks in commercial areas must be held unconstitutional. The
remaining portion of the ordinance banning newsracks in res-
idential areas, however, survives as a workable ordinance
because it is fully operable as a law. Since prior ordinances
under the City’s regulatory scheme sought to ban al/
newsracks under all circumstances, we believe this indicates
clear legislative intent to ban newsracks in residential areas.
Consequently, we sever the ordinance’s unconstitutional pro-
visions and hold that the City may constitutionally ban news-
racks in residential areas.

iv.
CROSS APPEAL FOR COSTS

The final issue is whether the district court abused its dis-
cretion in awarding costs to appellant Plain Dealer. The City
argues that the district court committed reversible error by
denying its requests for costs without stating reasons. In view
of our disposition of the case on appeal, the district court’s
award of costs to Plain Dealer is not erroneous. Furthermore,
to prevail on cross-appeal, Lakewood must show more than
error. We review decisions awarding costs under an abuse
of discretion standard. Owen v. Modern Diversified Industries,
Inc., 643 F.2d 441 (6th Cir. 1981); see also Missouri Pacific
Railroad Company v. Star City Gravel Company, Inc., 592
F.2d 455 (8th Cir. 1979). Under the abuse of discretion stan-
dard, an appellate court may overturn a lower court’s ruling
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only if it finds that the ruling was arbitrary, unjustifiable or
clearly unreasonable. See NLRB . Guernsey—Muskingum
Electric Co-operative, Inc., 285 F.2d 8, 11 (6th Cir. 1960).
In the instant case, the City amended the ordinance twice
In response to a lawsuit by Plain Dealer. Specifically, the dis-
trict court granted the Plain Dealer’s motion for summary
judgment on its initial complaint. No appeal was taken from
that decision. Since the City has failed to show that the ruling
in this case was arbitrary or unreasonable, the district court
did not abuse its discretion in awarding costs to Plain Dealer.

Accordingly, the decision of the district court is affirmed
in part and reversed in part consistent with the analysis of
this opinion.
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UNTHANK, District Judge, concurring. I concur in the
opinion of the Court with the exception of the holding that
the insurance or indemnity requirements of the Lakewood
ordinance violate the First Amendment. I consider them
legitimate and reasonable provisions for the protection of the
City from liability. The fact that the City does not require
insurance for public services of a quasi-governmental nature
does not prohibit it from requiring insurance for other ser-
vices.
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