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Re: Garland Lansaw d/b/a Paden Tire Service v.

The Goodyear Tire & Rubber Co.

Dear Judge Unthank:

Enclosed please find a copy of our Request For Extension Of Time
To Respond To Defendant's Motion For Summary Judgment which was mailed

August 8, 1983 to the clerk of your District Court for filing.

Sincerely,

STRAUSS, TROY AND RUEHLMANN CO., L.P.A.

Gregory A.-Rueh
GAR:sj
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
PIKEVILLE DIVISION

GARLAND LANSAW 7
d/b/a PADEN TIRE SERVICE, : Civil Action No. 80-224

Plaintiff, s (Unthankswve)

-vVs—

THE GOODYEAR TIRE & RUBBER CO., : REQUEST FOR EXTENSION OF TIME
: TO RESPOND TO DEFENDANT'S
Defendant. : MOTION FOR SUMMARY JUDGMENT

Comes now plaintiff, Garland Lansaw, d/b/a Paden Tire Service, by
and through counsel, and moves this Court pursuant to F. Rule Civ. P. 56(f)
and the Court's standing order filed September 29, 1980 for an extension of
time up to and including the 15th day of September, 1983 in which to respond
to defendant's Motion for Summary Judgment served on counsel for plaintiff
on or about July 1, 1983. The grounds in support of this motion are more

fully set forth in the attached Memorandum in Support.

(//22&521./{52 v ilégiﬁQN 0

Charles G. Atkins

Attorney for Plaintiff

Strauss, Troy and Ruehlmann Co., L.P.A.
2100 Central Trust Center

Cincinnati, OH 45202

(513) 621-2120




MEMORANDUM IN SUPPORT

On or about July 1, 1983, counsel for plaintiff was served with a
copy of the defendant's Motion for Summary Judgment along with supporting
legal memorandum and affidavit of Lawrence A. Silverman on or about
July 1, 1983. At the time of service, and subsequent thereto, counsel
for plaintiff was vigorously engaged in efforts to conclude the necessary
discovery prior to the September 1, 1983 discovery cut-off date imposed
by the Court. At this time however, plaintiff's counsel has not yet
had the benefit of full and complete discovery.

In light of the current status of the discovery process, the

defendant's Motion for Summary Judgment must be viewed as premature.

Until the September 1, 1983 discovery cut-off has passed, the defendant's

assertions that plaintiff has not yet come forth with evidence to support
its damage claims, must be viewed as illegitimate. This can be seen most
dramatically from the current status of discovery with the mon-party

Falcon Coal Company. For months, plaintiff has been attempting to obtain
certain information from Falcon, which information is uniquely in Falcon's
possession. This Court has previously quashed plaintiff's subpoena duces
tecum directed towards Falcon and, alternatively, ordered plaintiff to
first take the depositions of Falcon representatives and then proceed

with the production of documents if necessary (see order dated May 31, 1983
attached hereto as Exhibit A). At the present time, arrangements have been
made for the taking of the depositions of the Falcon Coal representatives,
however, these depositions will not go forward until Tuesday, August 16,

1983 (see letter from Gregory A. Ruehlmann to John R. Rhorer, Jr., dated




August 3, 1983, and confirming letter of John R. Rhorer to Gregory A.
Ruehlmann dated August 3, 1983, attached hereto as Exhibits B and C,
respectively.

F. Rule Civ. P. 56(f) specifically provides for just such a contin-
gency. Rule 56(f) states, in relevant part:

Rule 56, Summary Judgment

"(f) When Affidavits Are Unavailable.
Should it appear from the affidavits of a party opposing
the motion that he cannot for reasons stated present by
affidavit facts essential to justify his opposition, the
Court may refuse the application for judgment or may
order a continuance to permit affidavits to be obtained
or depositions to be taken or discovery to be had or
may make such other order as is just.'" (emphasis added)

Clearly, plaintiff cannot at this time fully and adequately present
all of its arguments in opposition to the Motion for Summary Judgment for
the simple reason that plaintiff has not yet had access to, potentially,
extremely significant information. (See: Affidavit of Charles G. Atkins
attached hereto as Exhibit D). Under the circumstances, the Court should
either deny the defendant's Motion for Summary Judgment with leave to
refile at a later date, or grant the plaintiff's request for additional

time to respond. See: Management Investors v. United Mine Workers, 610

E. 2d 384 (6th Circuit 1979).
WHEREFORE, plaintiff's request that this Court deny the defendant's
Motion for Summary Judgment at this time, with leave to refile at a later

date, or at a minimum, grant plaintiff up to and including September 15,

1983 (or two weeks following discovery cut-off) to respond to the defendant's

Motion for Summary Judgment.




Respectfully submitted,

i

% //// /.; \6

Charles G. Ktkins —

Attorney for Plaintiff

Strauss, Troy and Ruehlmann Co., L.P.A.
2100 Central Trust Center

Cincinnati, OH 45202

(513) 621-2120




CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing has been sent by
ordinary U.S. Mail, postage prepaid, to Rufus Lisle, Esq., Stites &
Harbison, 4th Floor, Bank of Lexington Building, 101 East Vine Street,
Lexington, Kentucky 40507; Laurence A. Silverman, Esq., Cahill, Gordon
& Reindel, 80 Pine Street, New York, New York 10005; and John R. Rhorer,

Jr., Esq., Wyatt, Tarrant & Combs, 1100 Kincaid Tower, Lexington,

Kentucky 40507, this 57 day of August, 1983.

'1‘,./7 (VAL ¢/4;‘li4

Charles G./Atkins
Attorney for Plaintiff
Strauss, Troy and Ruehlmann Co., L.P.A.
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Eastern District of Kentuc
FILFD ky

MAY 31 1983
UNITED STATES DISTRICT COURT ol

EASTERN DISTRICT OF KENTUCKY LESLIE G. WHITMER
PIKEVILLE DIVISION CLERK, U, S. DISTRICT COURTY,

CIVIL ACTION NO. 80-224

GARLAND LANSAW,
d/b/a PADEN TIRE SERVICE, PLAINTIFF,

VS.

THE GOODYEAR TIRE
AND RUBBER COMPANY, DEFENDANT.

The plaintiff has moved the Court to reconsider its
Order of May 5, 1983, quashing plaintiff's subpoena duces tecum.
Per istanding orderi'offthe Court, plainti&f hastalse filed ia
memorandum in support of his motion for reconsideration, and
Falcon Coal Company, a non-party to this action, around whom
the subpoena duces tecum centers, has responded to
plaintiff's motion for reconsideration.

The Court is unpersuaded by plaintiff's memorandum
that it should reconsider its order quashing said subpoena
duces tecum. Accordingly, oral argument on this matter is
unnecessary. Furthermore, the Court is of the opinion that
the authority cited in Falcon Coal Company's memorandum

controls this situation.

EXHIBIT A




At this juncture, the Court suggests that the
deposition of Falcon Coal Company first be taken; thereafter,
the necessity of a subpoena duces tecum may be more
fully considered.

The Court being otherwise duly advised,

IT IS HEREBY ORDERED, that plaintiff's motion for

reconsideration is DENIED.

This the 3/av/ day of l£2%2q
7

G. WIX UNTHANK, JUDGE




KENNETH D. TROY
EUGENE P. RUEHLMANN
SAMUEL M. ALLEN
MARK H. BERLIANT
DOUGLAS G. COLE
CHARLES G. ATKINS
WILLIAM V. STRAUSS
RICHARD D. HEISER
MITCHELL B. GOLDBERG
ERNEST A. EYNON, I!
LARRY A. NEUMAN

C. FRANCIS BARRETT
ALAN C. ROSSER
THOMAS C. RINK

H PATRICK WEBER
WILLIAM R. JACOBS

STRAUSS, TROY AND RUEHLMANN CO., L.P.A.
ATTORNEYS AND COUNSELORS AT LAW

2100 CENTRAL TRUST CENTER
201 EAST FIFTH STREET

MICHAEL R. OESTREICHER
RICHARD BOYDSTON
EDWARD M. FRANKEL
JAMES G. HELDMAN
CHARLES J. POSTOW
CHARLES C. BISSINGER, JR
M. MICHELE FLEMING
ANN W. GERWIN

PAUL B. CALICO

LARRY A. TEMIN

JEFFREY D. TROY

DAVID A. GROENKE
GREGORY A. RUEHLMANN
ANDREW M. SHOTT
ELIZABETH A. McCORD
DOUGLAS E. DUCKETT

CINCINNATI, OHIO 45202

TELEPHONE (513) 621-2120
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August 3, 1983

John R. Rhorer, Jr., Esq.
Wyatt, Tarrant & Combs
1100 Kincaid Towers
Lexington, KY 40507

Dear John:

Re: Garland Lansaw v. Goodyear Tire & Rubber Co.
(Eastern District Kentucky)
Civil Action No. 80-224

This letter will confirm our various telephone conversations of

August 2 and 3, 1983, wherein we discussed the need for, and scheduling
of, the deposition or depositions of Falcon Coal Company representatives.

It was the intention of our firm to take these depositions

Monday, August 8, 1983, commencing at 10:00 a.m. in Lexington, Kentucky.
Although we had drawn up the necessary subpoena and notice of deposition,
we did not file these documents for the reasons you indicated to me,

namely:

Falcon would not have anyone presently available to
respond to the informational requests we had made;

You personally would be out of town on that date;

Counsel for the defendant, Larry Silverman, told you
he would not be available on that date and had
previously indicated to you the defendant's intention
and desire to have access to whatever information
Falcon Coal might make available to us (even if this
required separate depositions); and

You would file for a protective order, if necessary,
to prevent the deposition from going ahead as scheduled.

You acknowledged an awareness that Judge Unthank has set a
September 1, 1983 discovery cut-off date.

As I explained to you, our

concern for immediate access to information solely in the possession
of Falcon Coal is largely generated by the imminence of this cut-off

date.

You also acknowledged that we have, for some time, been

EXHIBIT B




STRAUSS. TROY AND RUEHLMANN CO. L. P. A.

.

John R. Rhorer, Jr., Esq.
August 3, 1983
Page Two

attempting to obtain this information and that, to date, such efforts
have been marked by a spirit of cooperation. You indicated to me that
it is Falcon's intention to continue to cooperate as completely as
possible. However, we have not yet received any of this potentially
vital information.

It was agreed between us that the necessary depositions would
be postponed until Tuesday, August 16, 1983. You indicated that post-
ponement until such a date would give Falcon adequate time and oppoI-—
tunity to prepare to respond to our informational requests set forth
in Richard Boydston's letter to you of July 27, 1983. At a minimum,
you indicated that such an extension would enable Falcon to determine
whether or not it would ever be in a position to respond to such requests.
You also indicated that the documents which Falcon has available to it
which may be responsive to the informational requests would also be made
available. I assured you of our intention to issue the necessary
subpoenas and notices to take deposition. Please inform me at your
early convenience of the number of Falcon representatives who will be
made available for deposition.

If any of the statements contained in this letter do not accurately
reflect the nature and content of our telephone conversations, please
notify me so that we may correct whatever discrepancies are apparent to you.

Otherwise, I look forward to seeing you on Tuesday, August 16, in Lexington.

Sincerely,
STRAUSS, TROY AND RUEHLMANN CO., L.P.A.

P ]
/@/ L

egory Imann
GAR:s]j
cc: Mr. Garland Lansaw

Charles G. Atkins, Esq.
Richard Boydston, Esq.




ROBERT L

BERT T. ComBS
THOMAS W. BuLLITT
C.KiLMer ComBs
JOHN S.0OSBORN, JR
RoBERT L.MADDOX
EDGAR A.ZINGMAN
GorpON B. DAviDsSON
LAWRENCE L. JONES, IiI
RICHARD W. ILER

CLAY L.MORTON
RusseLL H. RiIGGS
RICHARD C.WARD
RoBERT C.EwWALD
LAWRENCE E.FORGY, JR
A.WALLACE GRAFTON, JR
SaMmuEeL G. BRIDGE,JR
H.ALEXANDER CAMPBELL
STEwWART E. CONNER

R. LAWRENCE BAIRD
J.LARRY CASHEN
PARKER W. DUNCAN
JAMES N. WILLIAMS,
RoBeERT I.Cusick, JR

SIMONS

CHaRLES R
EpwiN S. HoPsON
GroveRr C.PoTTs, JRrR
JON L.FLEISCHAKER
K.GREGORY HAYNES
M.STEPHEN PITT
SHERYL G. SNYDER
DONALD H.VISH

C.FANNIN

Davic
THOMAS H. MEEKER
c1s J. MELLEN,JR

3. OLDFATHER

MERRILL S. SCHELL
StepHEN D. BERGER
R.KATHRYN JUDE

Jo ANN DaLe

MARTIN P. DUFFY

JOHN F. GLEASON
MICHAEL B.VINCENT!
JEFF A.WoODS
THOMAS J. LUBER
RICHARD NORTHERN
STEWART L.PRATHER
KEVIN J. HABLE

JANET G. MARCUM
A.GEORGE MASON, JR
JAMES R.HIGGINS, JR
SuUSAN TURNER BARNETT
PauL J. Cox

KiMBERLY K.GREENE
ANDREW S.GooD
G.ALEXANDER HAMILTON
PATRICK W. MATTING
CHAUNCEY S.R.Cu
PARKER W. EADS
RANDALL L.GARDNER
KEVIN L.MURPHY

JAMES A.NITSCHE
JOHN S.OSBORN, III
JOHN R.RHORER, JR
VIRGINIA HAMILTON SNELL
SHARON CONYER SPIEGEL
JAY JAFFE

COLLEEN MSKINLEY
LYNN N, MEYER
ARTHUR A.ROUSE
GORDON B.WRIGHT

CYNTHIA W. YOUNG

WYATT, TARRANT & COoMBS
1100 KiNcaID TOWERS
LEXINGTON, KENTUCKY 40507

AREA CODE 606
233-2012

Gregory A. Ruehlmann, Esq.

Strauss, Troy and Ruehlmann Co., L.P.A.
2100 Central Trust Center

201 East Fifth Street

Cincinnati, Ohio 45202

Re: Garland Lansaw V.
Goodyear Tire & Rubber Co.

Dear Greg:

Coal Company on August 16, 1983.

WILSON W. WYATT, SR.
STUART E. LAMPE
ARTHUR W. GRAFTON
THOMAS P LEwWIS

EDWARD F. PRICHARD, JR.

CouNsEeL

LouisviLLE OFFICE
CITIZENS PLAZA

LouIsVILLE,KENTUCKY 40202
AREA CODE 502 589-5235

TELEX: 213331

I am in receipt of your letter dated August 3, 1983, wherein
you set forth the series of events leading up to our agreement to
the scheduling of the deposition(s) of representative(s) of Falcon

I am in basic agreement with the

statements made in your letter but wish to point out that it is
likely that the persons designated by Falcon to appear for the
deposition will be from the Jackson, Kentucky area and it may be

best to hold the depositions in Jackson.
Falcon may want the depositions held in Lexington,
more about this next week.

should call George Brooks at (606) 231-5300.

On the other hand,
I should know
This can be worked out informally.

As I mentioned to you, I will be on vacation next week and
if you need to discuss this matter with someone from Falcon you

Mr. Brooks is

Assistant General Counsel with Falcon and is knowledgeable of
this matter.

I look forward to seeing you on the 16th.

JRR/cle

cQi

Very truly yours,

G

John R. Rhorer,

George Brooks, Esq.




UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
PIKEVILLE DIVISION

GARLAND LANSAW s
d/b/a PADEN TIRE SERVICE, : Civil Action No. 80-224

Plaintiff, : (Unthank, J.)

—-vs—

THE GOODYEAR TIRE & RUBBER CO., . AFFIDAVIT OF CHARLES G. ATKINS

Defendant. :

Comes now Charles G. Atkins, being first duly sworm, and deposes
and states as follows:

1. I am a partner in the firm of Strauss, Troy and Ruehlmann Co.,
L.P.A. and am currently serving as counsel for the plaintiff in the
above-captioned matter.

2. At the present time, our firm has made arrangements to take the
deposition or depositions of representatives of the Falcon Coal Company.
The purpose of these depositions is to obtain certain information which
we believe could be vital to the comprehensive prosecution of our client's
case.

3. We have been actively seeking to obtain this information from
Falcon Coal Company for months, however, we have only recently been able
to come to an agreement with counsel for Falcon Coal as to a date and
time at which Falcon Coal representatives will be available to provide

this information.

EXHIBIT D




4. It is my belief that such information could have a significant
bearing on our ability to fully and completely address the defendant's
Motion for Summary Judgment.

Further affiant saith naught.

Charles G /Atkins “

Attorney for Plaintiff

Strauss, Troy and Ruehlmann Co., L.P.A.
2100 Central Trust Center

Cincinnati, OH 45202

(513) 621-2120

i
Sworn to before me and subscribed in my presence this f§ day

of August, 1983. “mﬂzrm“mh

NOTARY PUBLIC

@, 3 IS

“y, =
i
tirggnt™

CAROLE B. EDWARDS
-, State of Ohio

Notary Public,
My Commission Expires Jan. 7, 1987




UNITED STATES DISTRICT COURT
FOR
THE EASTERN DISTRICT OF KENTUCKY
PIKEVILLE, KENTUCKY

FILE NO. 83-232

TOM SALYERS, ET AL.S; PLAINTIFFS.

DEFENDANTS' MEMORANDUM IN
SUPPORT OF THEIR MOTION TO DISMISS

NIM HENSON, ET AL., DEFENDANTS.

v/ / . /J" A/r,///

(19 / / L/

/MICHAEL A. STIDHAM

PO BOX 732

JACKSON, KENTUCKY 41339
BREATHITT COUNTY ATTORNEY

ATTORNEY FOR DEFENDANTS




STATEMENT OF FACTS
ISSUES

DOES THE COMPLAINT STATE A CAUSE OF ACTION
UPON WHICH RELIEF CAN BE GRANTED AS AGAINST
THESE DEFENDANTS?............ 2

ARGUMENT

A.GAMBRELL V. UNITED MINE WORKERS OF AMERICA,
ET AL., 249 SW 2d 158 (1952), Pages 159-160

2-3

GREER V. NATIONAL CARBIDE COMPANY,

186 F Supp. 18, (1960) 3-4-

ELDER V. NEW YORK CENT. R. CO., 152 F 2d 361,
304 (1945) 4
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UNITED STATES DISTRICT COURT

FOR

THE EASTERN DISTRICT OF KENTUCKY
PIKEVILLE DIVISION
FILE NO. 83-232

TOM ! SALYERS, ET AL._, PLAINTIFFS.

DEFENDANTS' MEMORANDUM IN
SUPPORT OF THEIR MOTION TO DISMISS

NIM HENSON, ET AL., DEFENDANTS.
**k kk*x*k *%*
Pursuant to standing orders of the Court, the defendants
submit the following memorandum in support of their motion to
dismiss the complaint.

STATEMENT OF FACTS

All of the plaintiffs were hired by the Fiscal Court of

Breathitt County, Kentucky, upon the recommendation of the
County Judge/Executive. They were not hired for any specific

1 of time.

No merit system exists for county employees in Breathitt
County, Kentucky. Either the employee or the Fiscal Court may
terminate employment at its own will. After a general county-
wide "lay-off" of all road crew employees in June of 1983, because

of a lack of money with which to pay salaries, the plaintiffs

»re not recalled to work.




No senority rights were bestowsd upon county employees.

ISSUES
1. Does the complaint state a cause of action upon

which relief can be granted as against these defendants?

ARGUMENT

When the plaintiffs were hired by the Breathitt County
Fiscal Court it was for an indefinite period of time and they
were not bbund to serve their employer for a definte fixed
term. The plaintiffs themselves either singularly 'or jointly,
could terminate their own employment at any time without cause
or reason and without notice to the defendants. The same right
was bestowed upon the defendants.

The Kentucky Court of Appeals in the case of GAMBRELL

V. UNITED MINE WORKERS OF AMERICA, ET AL, 249 SW2d 158 (1952),

at Pages 159-160, has stated the law dealing with employees at
will as follows:

Appellants' failure to allege a

contract with the mining company

for @ definite per‘od ) Lime was

as may be noted by

cases in which

suit for breach

"it should be shown that Such contract

was entered into for a definite period

of time", and likewise should show

ACllgaLlOﬂ on the part of the employee

to render service for a fixed period and

reciprocal obligation on the employer's
part to retain the emaloyee s service."
When the term of service is left to the
discretion of either par ty or when not
for a definite period '"either party has
the right to terminate it at any time,
and no cause therefore need be alleéed or
proven....

16

(0]




GAMBRELL V. UNITED MINE WORKERS OF
AMERICA, ErEAL S 2498 SW2d 1585 155198
Te0, (195D

The same principle has been recognized by the Federal
CourtS of this jurisdiction. The United States District Court

for the Western District of Kentucky at Paducah cited the holding

of the EéﬂBRELLVQASEﬁupfa, as set out above, in dismissing an

action filed against an employer..in the case of GREER V. NATIONAL

CARBIDE COMPANY, 186 F Supp. 18, (1960).

The plaintiffs have admitted in their complaint that they

/
are not merit system employees and that there is no employees

association to deal with the Fiscal Court in hiring and firing
of employees. They further admit that "State law, likewise,
provides no relief in that the common law rule has never been
derogated and the law in the Commonwealth is still that the

Fiscal Court would have the umitigated power to hire and

fire without regard to 'standards such as are contained in

KRS CHAPTER 18, cited above.”" Nor do the employees-plaintiffs

enjoy senority rights. Such rights are not inherent. he

gixth Circuit Court of Appeals in a case irom the Eastern District
of Kentucky, has held in regards to senority rights:

" .. The right, however, is not

{dherent! It must .stem either from

a statute or a lawful administrative
regulation made pursuant thereto or from
a contract between employer and employee,
or from a collective bargaring agreement
between employees and their employer. In
the absence of statute, mere employment
independent of the contractual conferring
of specific benefits upon those who have
longest service records with the indivudual
employer creates mno rights of senority

in rentention in service or in re-




employment. ..
ELDER V. NEW YORK CENT . -R - CO-
152 F2d 361, 304 (1945).

CLOIN GRSl 0N GS
The plaintiffs being employees at will were subject
to being discharged without cause at anytime by the Fiscal
Court. Since there is no contractual obligation creating senority
rights, the plaintiffs have none. The complaint should be dis-

missed as failing to state a cause of action upon which relief can

be granted as against these defendants.

Respectfully submitted, this /  day of August, 1983.

74 oo, A
MICHAEL A. STIDHAM
BREATHITT COUNTY ATTORNEY
ATTORNEY FOR DEFENDANTS
P .0l BOX 732
JACKSON, KENTUCKY 41339

Telephone: (606) 666-2436

This is to certify that a true copy of the
above Defendants' Memorandum in Support of
their Motion to Dismiss has been served upon
the aintiffs herein by mailing a copy of same
to . Larry Kelley, P.0,pBox 627/, Wilclkel el
Kentpgky 42087, oy this 7 day of August, 1983,

/ / oy
/ / F -

INSEL FOR DEF
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158 Ky, 249 BOUTH WESTERN
kins v. Walton, 271 Ky, 487, 112 S.W.2d
661; Jackson v. Bolt, 292 Ky. 503, 166 S.W.
2d 831; Donohue v. Swindler, 299 Ky. 119,
184 S.W.2d 348. With such well settled
construction of the statute, we sce no rea-
son to re-examine the point as the appel-
lants request. The allegation that proper
notices had not been giwen*was abandoned
after an abortive attempt to prove it.

[7] It is submitted that the election was
void because the names of the voting places
were not described and specifically stated
in the order calling the election or in the
notices, It was stated in Terrill v. Taylor,
271 Ky. 475, 112 S.W.2d 658, 659, that
such a ground of contest did not “remotely
possess merit, since the hours and places
between and at which elections are held are
fixed by law, and there is no requirement
or duty on the part of any officer having
connection with the calling or holding of
such elections to make in any manner any
such designations.”

[8] Equally frivolous is the argument of
invalidity because the order calling the
election and the notices published in the
newspapers referred to it as being for the
“purpose of taking the census of the local
)

voters” upon the proposition. Of course,

‘

the word ‘“sense,” as used in the statute,
KRS 242.010, was the proper word. Aft-

er all, a census is the enumeration or count

inge of tha poaple, and ta say that the elec

i «‘“M H“

AL T T T

{1} PIE Ve ek I e Erinni
P hvinne L S T N T T
ek Feomy the ofesew, who wore st o
nonr the antslde door, he went fnto an nd
Joinlng room alone and atnmped 1t on n
tablo in the conter, nhout elght feet from
the doorway through which he entered,
No one at the officers’ table could see the
voter. A person standing outside the door-
way could, by straining, have perhaps seen
how a-vote was cast, but the proof is that
no one even tried to see. Voting booths

should have been provided in compliance

REPORTER, 2d SERIES

with the statutory regulations. KRS 118-
060. But a failure to provide the booths
is not fatal to the election if the require
ment of secrecy of the ballot was accom-
plished. Felts v. Edwards, 181 Ky. 287,
204 S.W. 145; Muncy v. Duff, 194 Ky, 303,
239 S\W. 49; Jones v. Stecle, 210 Ky. 205,
275 S.W. 790: Revis v. Duff, 275 Ky. 626
122 S.W.2d 518; HHH«‘_\' v. Burke,, 300 I\"\
571, 189 S.W.2d 862.

The judgment is affirmed.

O ¢ KEY NUMBER SYSTEM

GAMBREL v. UNITED MINE WORK-
ERS OF AMERICA et al.

Court of Appeals of Kentucky.
May 23, 1952.

Ben Gambrel, employece, brought action for
damages against the United Mine Workers of
America and the Southern Mining Company,
employer, for employer's refusal to permit
employee to work and for union's failure to
attempt to adjust matter with employer,
The Bell Cirenit Court, R. L. Maddox, J

sustained defendants' general demurrers to

amended petition, and dismissed the petition,
and the plalntift appealed.  The Court of
Appents, NMoepta, O hald that petitlon wie

Mostsfiih " | {1

I RAL Y Ty
Pt e bee el fpm) el 1111 Tl
VY e withe co el ey 1o
Do o webiteatton was domerahle for
fatlove to allego tht pladot T wis member
of or nMUated with nolon nod henee fallire
to allege duty on part of union to take up
plaintiff’s complaint.

2. Master and Servant ¢=40(1)

In suit for breach of contract for labor,
it should be shown that contract was en-
tered into for definite period of time and

should likewise be shown obligation on part

GAMBEB

of employee to rendc
riod and reciprocal o
part to retain emplo

8. Master and Servan

When term of s
tion of either empl
when term is not for
party has right to te
any time without ca

4. Labor Relations €

I‘'mployee’s ame
employer for damag:
employee to work, w
that action was brou
ment between a cert
tion and a union, w:
ure to allege that de
working under the
and for failure to a
employee and emplo
of time.

Floyd Taylor, Pinc
Lay & Knuckles a1
all of Pineville, for

MORRIS, Commi
Appellant institute
Southern Mining (
Mine Workers of A
19, Ahe Vales, Presi

el |
ottt

Gl el el

he veported for worl
fendnnt relused to
aned denled hin recue
[Tis cause against
thus stated: After
to allow appellant to
quested Edwards anc
was to make earnes!
matter with the Con




GAMBREL v, UNITED MINE WORKERS OF AMERICA Ky. 159

Cite as 249 S.W.2d 158
oloyee to render service for fixed pe- the Board of Arbitration, if necessary;
ud reciprocal obligation on employer’s they failed and refused to do so, and by
retain employee’s services. reason thereof plaintiff lost his job, and has
: been unable to secure a job since, and by
b Master and Servant €20, 21 2 5
reason thereof he has been damaged in the
loss of wages of about $3,000.” He alleged
that he was fifty-six years of age, with life

When term of service is left to discre

{ either employee or employer, or

PRIV A 0L AT QEATIE T o) f’“h( . expectancy of seventeen years; that he
:W‘m IR AII g “:“““W‘MI' i would be able to work for at least ten years
VW iOUsCal longer, which would result in wages to the
& Laber Relatlons €777 amount of $30,000. His prayer was for

loyee's amended petition against judgments against defendants for $33,000.

r for damages for refusal to permit The court, ostensibly on the ground that

to work, wherein employce stated  the petition did not sufficiently allege a con-
won was brought under wage agree- tract for a definite period of time, sus-
tween a certain operator’s associa- tained defendants’ general demurrers, with
| a union, was demurrable for fail- Jeave to amend. The plaintiff then amend-
lege that defendant employer was ed his petition, reiterating substantially the
under the mentioned agreement, cayse as against the Mining Company, and
failure to allege contract between ypdertaking to strengthen his cause against
¢ and employer for definite period the other defendants. Ie stated that “his
action was brought under the wage agree-

ment between the Harlan County Operators

Association and District No. 19 of the Unit-

” in effect at
« & Knuckles and Patterson & Wilson, the time of his alleged discharge. At this

AATR L

Floyd Taylor, Pineville, for appellant. ed Mine Workers of America,

Wi of Pineville, for appellees. point it is noted that there is no allegation
that the defendant Mining Company was

)RRIS, Commissioner. working under the Harlan agreement. The
cllant instituted action against the amended petition then sets out certain pro-

m Mining Company, the United Visions ol the Harlan agreement, showing

\Workers of America of District No. the rights of aggrieved parties and duties

Vales, President of District 19, and of officers and representatives of the Union.

| Edwards, representative of U. M. [1] His petition as amended was and is
Iis appeal is from a judgment dis- vulnerable for another reason: Appellant
his petition as amended does not allege that he was a member of or

, petition his cause against the Min- affiliated with the local Mine Workers Un-
ipany was thus stated: “That on 10n or any Union, hence he had no recourse

h 8 1950, he was illegally discharged; to that body, therefore, the alleged repre-
ked for the company for sentatives did not owe him the duty to take

nd had prior to March 8, up his complaint.

)
several days and unable [2,3] Appellant’s failure to allege a
hat when contract with the Mining Company for a

the de- definite period of time was fatal, as may be

work,” noted by reference to a number of cases in

tatement which we have held that in a mnlﬂmu breach

endants 18 of contract for labor, “it should be shown

refusal  that such contract was entered into for a

“he re- definite period of time; and likewise should

Vales, whose duty it show gation on the part of the em-

t effort ad t this ployee to render service for a fixed period

arr) to and reciprocal obligation on the employer’s




160 Ry
part to retain the employee’s services.”
Clark v. Cincinnati N. 0. & T. P..R. Co,
258 Ky, 197, 79 S.W.2d 704, e
the term of service is left to the discretion
of either party or when not for a definite
period “either party has the right to ter-
miriate it at any time,” and no cause there-
for need be allgged or proven. ILouisville
& N. R. Co. v. Offutt, 99 Ky. 427, 36 S.W.
181, 183.
to in Edwards v. Kentucky Utilities Co.,
286 Ky. 341, 150 S.W.2d 916, 135 A.L.R.
642: Clay v. Louisville & N. R. R. Co., 254
Ky. 271, 71 S.W.2d 617; Hudson v. Cin-
iHnati N OH& T PE RS Coyy 15241y 71115
154 S.W. 47, 45 LR.A,N.S,, 184; Louis-
ville & N. R. R. Co. v. Wells, 289 Ky. 700,
160 S.W.2d 16.

[4]
are compelled to hold that the court correct-

The same rule has been adhered

Under authority of these cases we

ly sustained demurrer-to the petition as
amended, and properly dismissed it upon
appellant’s refusal to further amend.

Judgment affirmed.

0 E xEY NUMBFR SYSTEM,

CHESAPEAKE & 0. RY. CO. v. MILES.

Court of Appeals of Kentucky.
May 23, 1952.

Actlon by Jack D. Miles against the Ches-
apeake & Ohlo Railway Company for per-
the
The Cirenit Court, John-

gonal Injuries sustained while in em-
ploy of defendant.
gon County, James W. Turner, J., rendered a
judgment in favor of plaintiff, and defend-
ant appealed. The Court of Appeals, Cullen,
(O., held that the

¢hree year limitation provision of the ed-

the action was barred by

eral Employers’ Liability Act.

Judgment reversed with directions

{. Commerce €&=27(5)
Where evidence on trial clearly estab
that

commerce, cause of action of

lished employment was in interstate

employee, if

any, for injuries received while replacing
Yy I :

rails on spur track was necessarily under

the Federal Employers’ Liability Act not

949 SOUTH WESTERN REPORTER, 2d SERIES

withstanding petition purported to state &
cause of dction at common law arising ot

('}

of negligent failure to provide safe place
of employment or to warn of dangers int
dent to work. TFederal Employers’ Lis

bility Act, § 6, 45 U.S.CA. § 56

2. Limitation of Actlons &=180(3), 182(2)

In railroad employee’s action tndet
petition purporting to state cause of act
at common law arising out of negh
failure to provide safe place of
ment and failure to warn of danger
dent to work, which did not allege fae*s
showing that parties were engaged in i
terstate commerce at time of accident, ru
road could not raise by demurrer the ques
tion of limitations under the Federal Fe
ployers’ Liability Act, but properly rais
that Federal Em
ployers’ Liability Act, § 6, 45 USCA §
56.

question by answer.

3. Limitation of Actlons €=2(4)
Federal

exclusive on question of limitations, sné

Employers’ Liability
state statutes have no application to &
tion brought thereunder. Federal E
ers’ Liability Act, § 6, 45 U.S.CA. § %

4. Limitation of Actlons &>72(1)

Limitation of the Federal Employers
Liability Act 1s tolled by
Federal Employers’ Liability Act, §
S.C.A. § 56,

cause
The
””: “'V'("’, Q
) C

his act
1949
th

f

5. Limitation of Actions €52(4)
Where
escape three
the Federal
alleging that he

A whition,
railroad employce sought ;,
the stat

yvear limitation

fant a

[imployers' Liability Azt

he fera

- fant at time :
in nfant at t fore th

was

accident d became of age less thay " ;
Dringing

vear before action was commen 1 ¢
: ihe Ken

bringing himself within provisions of

statute which sugpended running of
[ 1 running

tations during mfancy, action was

since federal statute was exclus

question of limitit

Federal T

U.S.(

one KR

iability Act, §

1 Vo
nployers' 1
ployer '

W

Ashland, Wells

for appelles




tratrix of the
estate of 1S / ndle, and as mother
and next friend of certain minor plain-
tiffs, against Stasi Motor Freight, Inc.;
M. E. Daniels, d/b/a Rogers Oil Com-
pany, and Richard F. Pitts; (2) that the
plaintiff is under no duty to defend any
action which may be brought against M.
E. Daniels to recover damages arising
out of the accident which occurred on
July 8, 1958, and in which the 1954 mod-
el International Tractor, Serial Number
(Motor Number RD45037950, was in-
volved; and (3) that the accident in-
volved herein, and as alleged in the suit
in the Crawford County Circuit Court,
was not covered by the policy of insur-
ance issued by plaintiff on May 26, 1959,
to the defendant M. E. Daniels, d/b/a
Rogers Oil Company.

Also, judgment denying the motion of
the defendants, Richard F. Pitts, and M.
E. Daniels, d/b/a Rogers Oil Company,
for summary judgment is being entered
today.

No costs are allowed to any party, and
all parties shall pay the costs incurred by
them.

O ¢ KEY KUMBER SYSTEM

John A. GREER and Johnny H. Anderson,
Plaintiffs,
Ve
NATIONAL CARBIDE COMPANY, Divi-
sion of Air Reduction Company,
Inc., Defendant.
Civ. A. No. 1090.

United States District Court
W. D. Kentucky,

employees,
to dismi

ary judgment,

Court,

that where co

ct neither obligated em-

ployer to employ employees for any defi-

nite period ‘of time nor obligated- em-

)

ployees to work for any definite period

of time, employment was terminable at

will of either employer or employees.
Motion to dismiss sustained.

Master and Servant €220

Where contract neither obligated
employer to employ employees for any
definite period of time nor obligated em-
ployees to work for any definite period
of time, employment was terminable at
will of either employer or employees.

e

Andrew J. Palmer, Paducah, Ky., for
plaintiffs.

John C. Lovett, Benton, Ky., for de-
fendant.

SHELBOURNE, Chief Judge.

On December 29, 1959, this Court pass-
ed to a later date the final decision on
defendant’s motion to dismiss or, in the
alternative, to enter a summary judg-
ment for the defendant. The passing
of this case was to enable the defendant
to disclose to the Court information said
to be of such nature as, if known gen-
erally, to pardize peaceful labor re-
lations at d dant’s plant. After view-
ing the information, the Court is of opin-
ion that at this time it is not important,
relevant or material to a proper decision
of this cas

n the order of December

e Court was then, and is
nion that the defendant’s
miss should be sustained.
se the complaint does not
the contract of employment
ntain a clause obligating the
employ the plaintiffs or
rs of the union for any
od of time and, likewise,
ate the employees to work
dant for any specified per-

now, of the
motion to
This is
aﬂegs

does

Ior tne
iod of




ct provided tl 1e conductors

1 not be demerited, ‘disciplined or
harged without . just cause. The
court there held that the contract, fail-
ing to provide for a definite period of
employment, was terminable at the will
of the employer or at the will of the em-

I;]U}'( e.

Citing the Wells case with approval
in 1952 in Gambrel v. United Mine Work-
ers of America et al, 249 S.W.2d 158,
159, the Court of Appeals of Kentucky
said:

“Appellant’s failure to allege a
contract with the Mining Company
for a definite period of time was
fatal, as may be noted by reference
to a number of cases in which we
nave held that in a suit for breach
of contract for labor, ‘it should be
shown that such contract was enter-
ed into for a definite period of time;
and likewise should show obligation
on the part of the employee to ren-
der service for a fixed period and
reciprocal obligation on the em-
ployer’s part to retain the employee’s
services.” Clark v. Cincinnati N. O.
& T. P. R. Co., 258 Ky. 197, 79 S.W.
2d 704, 706. When the term of ser-
vice is left to the discretion of either

arty or when not for r. definite pe-

part

riod ‘either party has the right to
terminate it at any time,’ and mo
cause therefor meed be alleged or
proven.” (Emphasis added.)

To the same effect is the subsequent case
of Production Oil Co. v. Johnson, Ky.,
313 S.W.2d 411, decided in May, 1958.

The complaint here fore, did not
claim n which relief could

to con

essary for the Court to
sine whether the claims of the
plaintiffs . constitute individual griev-
ances which should be determined under
the provisions of the contract relating
to grievances (including arbitration), or
whether their claims could be asserted
in a suit against the defendant, as they
are here attempting to assert. However,
the Court is of the opinion that the
plaintiffs were required to exhaust their
administrative remedies as provided in
the contract for presenting grievances.
See Smith v. Hillerich & Bradsby Co.,
Ky., 253 S.W.2d 629; Norman v. South-
ern Bell Tel. & Tel. Co., Ky., 322 S.W.2d
95.
The motion to dismiss is sustained and
an order is this day entered so pro-
viding.

R SYSTEM

SECURITIES AND EXCHANGE COM-
MISSION, Plaintiff,
A
C. H. ABRAHAM & CO., Inc., and Carl
Henry Abraham, Defendants.

United States District Court
S. D. New York.
July 20, 1960.

Proceeding to enjoin ‘alleged viola-

of Securities Exchange Act.  The

rict Court, Ryan, Chief Judge,: held

idence, including evidence that de-

I okers operated while insolvent,

lished that Act had been violated.
Order accordingly.

icenses €=181; (54)
Rules of the Securities and Ex-
Commission relating to use of
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pro-

sserted that,
e Was recogniz
t LI ] -
ition “where
or

Faliyat s
outsider.

After careful con
holdings in
in others *d by ommis-
pertaining to “double deduction” do
not indicate that the decision of t! Tax
Court was “not in accordance w law,
» Separating

cision, a clenr-2ut

79 I 423; Unit-

States v. f,;ll:(".\'mu’ ]‘1‘(i;;v'~-:i;x‘;( Co:

6 Cir., 70 F.2d 88 889; Greif Cooper-
age Corporation v. ('mm;n:vfunx-' )f In=
<

(
)

ternal Revenue, 3 Cir.,, 85 F.2d 365,

366;
Commissioner uf Internal Revenue v. Na-
tional Casket Co., 3 Cir., 7 940. The
per curiam opinion of this court in Wei
v. Commissioner of Internal
Cir, 92 F.2d 1022, ;

the Board of. Tax Appeals, has no 1
ing upon the present controversy.,

[3] Inour judg ment, the dec
Tax Court undoubtedly has warr
record and a reasonable basis
Having so concluded, our
tion is exhausted. Dobson
ioner, 320 U.S. 489, 501, 64

decisions of
that the binding au-
I]uuw)ﬂ case has been

w'w of Bingl
nue, 325

Supreme

eview any deci

for determinatio
whether or not it is “in accordance with
law.” It should be observed, moreove
that no error of law was found in the Jlld"'
ment of the tax tribunal and the Court of
A\p veals was reversed for reve rsing the de-
cision of the Tax Court.

Boehm v. Commissioner of Internal Rey-
enue, ! 0iSIE 7() 124, reiterated that
the Tz urt is isic fact-finding and in-
ference-makir ly and is entitled to
draw whatever inferences and conclusions
1 le from the facts found

l‘m unanimous opinion in that most
cent case declares that an appellate court
limited to a consi tion of whether the

decision of the T Court under review is
“in accordance with law”; and, if so, “it
is immaterial that different inferences and
conclusions might fairly be drawn from the
undisputed facts.”

The decision of the Tax Court is af-
firmed.

KEY NUMBE

ELDER v. NEW YORK CENT. R. Co0.
No. 10020.

Circuit Court of Appedls, Sixth Circuit.
Dec. 3, 1945.

I. Master and servant ¢=3 3(2)

Employee’s’ ‘seniori ig of which
he may not be unlawfully deprived, is not
inherent but must stem from statute, ad-
ministrative regulation, contract with em-
ployer; “or- colle bargaining ~ agree-
ment.

2. Master and servant €=3(2)

Railroad

A SO

bkl e b st i i s




ority

€Il em-
?» long, employee could
egard to seniority
supplemental agreement modifying
construing such agreement.

thout r pmsmm to

and

4. Master and servant ¢=7

A collective bargaining agreement
does ‘not create a permanent status, give
an indefinite tenure, or extend rights creat-
ed and arising under the agreement beyond
its life, hcn it has been terminated in
accordance with its provisions.

5. Master and servant ¢=34

Michigan governed railroad em-
ployee’s action for wrongful discharge,
vhere he was employed in Michigan for
work therein, collective bargaining agree-
ment on which employee relied was exe-
igan, and breach, if any, oc-

law

cuted in Mich
M;
Mi

curred in

Appeal from the District Court of the
United States for the Eastern District of
Kentucky; Mac Swinford, Judge.

Action by Richard Elder against the
New York Central R ad Company for
wrongful di charge from employment.

From a judgment for defendant, plaintiff
appcals.

Affirmed.

John W. Cowell, of
(Blakely & Blakely, of Covi
the brief), for appellant.

OuIO

ngton, Ky., on
i, Ohio (Henry

B. Street, Charles ; wart, Galvin,
Tracy, Geoghe vy & Milliken, and
Colston, Golds h & “unrix\ all

Harmon, 1
Ohio, on the brief), for ap-

of Cincinnati,
pellee.

Before HICKS, ALLEN, and MARTIN,
Circuit Judges.

MARTIN, Circuit Judge

co1 sent, 1 ‘
to between the compa ny and
,J«l(n] of Railway and Ste

Ch’uﬂ Freight Handlers, Express
Qmmm Tm'ﬂoxces of which he was not :
member. He concedes, however, that thy
labor organization was the duly authorizec
bargaining agent of all frcwu office em
ployees of the railroad company.

The question to be answered is whether
in the c 1stances of the case, the em-
ployee has been dcpr‘\'cd unlu:\ful/\' of 3
legally constituted “seniority right.”

On April 14, 1924, appellant became afi
rate revision clerk, at Cincinnati, Ohio,
in the office of the auditor of ftcmh' ac-
counts of the “Big Four” railroad com; pany,
2 subsidiary of appellee. He worked con-
tinuously in that capacity until February
1, 1930, when the Big Four was leased to
the New York Central, which thereafter
operated the leased line. He then entered
the service of the latter, performed the
same duties as clerk, and continued to work
in the Cincinnatj oﬁce until August, 1931,
when he was transferred to the New York
Central’s office of local freight accounts
at Detroit, Michigan, in pursuance of an
agreement entered into between that rail-
road and the Lro.hmhooo consequent upon

ediation proceedings before the Railway
Labor Board.

Throughout the full period of Elder’s
employment by each of the railroad com-
panies, the B.olhc rhood has been the col-
lective ba ing agent for their cleric:
employees. As declared by the
court, st hts as appellant has
ority “ m and exist solely by virtue
of the agreement or agreements, as modi-
fied at v us times, made between the de-
fendant the Brotherhood.”

A co“*rcvcrsy

gh's of

ads affe

(»u:mw(!

arose concerning the
clerks employed by the several
ted in the reorganization an
consolidation of the various offices in the
New York Central System. = Mediation,
the Railway Labor Act, result-
n of an agreeme
between the Brot
s involved, det
employees represented
organization. Certair
spended and new
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g appel-
he yr of freight

counts of the Big Four continued to op-

in the office of the 2

under agreement’ between that rail-
road and the Brotherhood until October 1,
1931,

comy

at whicl

eted.

the reorganization was
The office at Cincinnati, Ohio,
accounting

York Cen-

nd account-

5 »n abolished and two
offices were set up by the N
tral to take over the auditi
ing of freight
1ds. One these o
cated at Detroit, Michigan, and the
at Cleveland, Ohio. The Detroit off
to be entitled the office of the Audit
Freicht Accounts, and the Cle

he off

the rious rail-

(6] w to be lo-

charges for
f

1
other
> was
or of

was to be known as

constitut-
a

dependent office from the other,
ing a
seniority roster containing only the names
£ in it.

of
ble seniorit

separate seniority district with

those employed There were to be
no inte y rights betwe
the two o
The appellant employee was a
.pted employment in the
the Auditor of Local Freight Acc
Detroit, Michigan, and worl
tinuously for approximately fiv
til he was furloughed on April 1, 1936, be-

cause

to
of
at
con-

and office

yunts

> years, un-

of a reduction in the office force.

court found that under the
ation agreement when appellant
in the Detroit
only right Qf seniority was in that offi

The' district
mec accept-
his
ce;
the
status,

time he enterec

ed employment office,

t he lost all seniority with
but that

instead of beginning at
the Detroit office,
1924,
Big F

Wh

rights
his seniority

the

» Four;

€
dated back to April 14,
when he entered the service o

under the terms of th
ment of March 19, 1937, between
Central and the Brotherhood, pro-
1s made for as many employees
as possible, there were inst ficient positions
in the new office to take ca
ploy in all the offices aff
in the Interline
- at Cleveland and
ight Accounts Office
employment in the

ac-
tive emp ees .
cou the

Local

who de

Fr
ne
B
nt was

and
es were

employed, the apr
not included in the list. The po
rate of pay of the retained emplo
provided for in the agreement.
Immediately after the establishment of
the new office at Detroit, a seniority roster
was publis Neither this roster nor any
subsequent one included the name of ap-
pell: The district court found as a fact
that intent of the agreement of March
19, 1937, was that only those em i
the office of the Auditor of Local Freight
Accou Detroit, “who were at the time
of the establishment of the consolidated
and king in the Detroi
W to be given positions in the new
office.”

ed.

employed

No question concerning the construction
of the 1937 agreement arose until 1939;
whereupon, the Brotherhood and the appel-
lee railroad company entered into a writ-
ten interpretation of their previous agree-
ment confirming their original understand-
ing as to the' intent and meaning of the

eement of March 19, 1937. -This inter-
pretation” was signed for the New York
Central by its Auditor of Freight Accounts,
and for
Committee of five and
k"‘, ".tv > IDreé

the Brotherhood by a Protec




repre ]
lidated office of Au-
e seniori-
r roster of employees as composed directly
after the consolidation will be maintained
with the full understanding that any em-
ployee who might have been laid off in re-
duction of force prior to the consolidation
in either of the offices to be consolidated,
vill no longer be considered as employees
of the New York Central Railroad Compa-
ny. This agreement is hereby reconfirmed
effecti

ral was not ninatory
but affected all employees
in the offices in-
and “was not
in bad in fraud of
the plaintiff’s rigl for the ral
welfare and benefit of all the employees
employed by defendant who were repre-
sented by the Brotherhood.”

the consol
entered into

oen
ger

The petition of Richard Elder was dis-
missed at his cost and final judgment en-
favor of the New York Central

7 upon 1 sions
from
court concluded that,

een the Brother-

pany, appellant

tered in
Rai
of
the facts found.
under the
hood and

law draw 7 the district judge

The

had seniority
the

counts at D

that of
was abol-
ated, namely: the

ht Accounts, in
according to

ose of the March 19,

office
ished and a

of Au
which, under
the intent and
1937,
rights.

office

agree

also that the railroad
Brotherhood had the
ion of the lawful rights
of
to interpret
ritten

It was c¢
company e

dify agreement

inte

of Accounts,
court
cred

as been

on, the dis
in substance, its last

act to which reference h
made.

The findings of fact of the district court,
all supported by substantial evidence, could
not be reasonably considered clearly er-
roneous. Therefore, we accept them. The
court’s conclusions’ of law are soundly ra-
tionalized; and, in our judgment, are cor-
rect.

[1-3] The seniority right of the man
who toils, indoors or out, in a shop or in
an office, is a most valuable economic se-
curity, of which he may not be unlawfully
deprived. The right, however, is not in-
herent. It must stem either from a statute
or a lawful inistrative regulation made
pursuant thereto, or from a contract be-
tween employer and employee, or from a
collective barg agreement between
employees and their employer. In the ab-
sence of statute, mere employment inde-
pendent of the contractual conferring of
special benefits upon those who have long-
est service records with the individual em-
ployer, creates no rights of seniority in re-
tention in service or in reemployment. In
the instant case, the appellant rests upon
no right created by statute, but solely upon
a collective bargaining agr nt, made be-
tween the chosen representative of the
workers and the employer. The fact that
he was not a member of the union labor
organization which lawfully bargained for
him and for all other employ of the
company neither strengthe weakens
his position. His individual seniority rights
were both created and limited by the bar-
gain which was made for and was binding
upon all employees for whom it was made.
See Norfolk & W. R. Co. v. Harris, 260
Ky. 132, 136, 84 S.W.2d 69, and cases there
cited; Cannon v. Brotherhood
Trainmen, 262 Ky. 113, 89 \

ining

59 of Railway Em;jloyces De-
American Fe
& AR Go; D

authori

As was pointed out in Sy

collective




8835, a married woman,
ad acquired seniori
between
ompany and the ¢
the collectiv
which we

She brought ¢ action for
:rhood on
orgarization, havir

niority rights by an e

a1l 211}
could not subDsequer

r agreement whereby such rights

were altered or ceased t

nent of no cause of ac

‘he State Supreme C
1 - 1+ ae H

hts acquir

d the brotherl
nt.] Rail

ited for the Lt me
bers of the brotherhood : for
When,

reason of changed economic circumsta

ing lual t plaintiff,
apparent that e earlier
should be modifie

was wit
notwithstanding ‘the re
The brotherhoox
vith the' ra
ts of plaint
(5‘.("{

+h

these

nguishable,
s made, as

betwee
employees’ union
conductor held members
The opinion stated: “The action taken by
the company at the instance of the Order
of Railroad Conductors merely affects this
run and the assignment of conductors
thereon, and does not appear to have been
considered either by the company or the
Order of Railroad Conductors as being z
or modification of the con-

NSRY Col #32311<
i appellant,
for, there,

and act for the members of a craft,

discriminati yecause of race,

upon the Federal Constitution and a
statute of the United States.
The judgment of the district court is af-
firmed.
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McCURRACH et al. v. CHENEY BROS.
No. 20.

Circuit Court of Appeals, Second Circuit.
Nov. 19, 1945.

1. Patents €328
Patent No, 2,178,893, relating to.four-

in-hand neckties, held invalid for lack of

invention over prior-art. :

2. Patents €&=127
Where plair

valid for want

action for interfer

1 upon th

re
f’s patent was Held-in-
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UNITED STATES DISTRICT COURT s~
EASTERN DISTRICT OF KENTUCKY L] IS,
PIKEVILLE DIVISION i

| Ay
GARLAND LANSAW

i e Civil Action 80-224
Plaintiff s (Unthank, J.)

v. g PLAINTIFF'S RESPONSE TO DEFENDANT'S
PRETRIAL MEMORANDUM

THE GOODYEAR TIRE & RUBBER COMPANY :

Defendant

Defendant's statement of proposed stipulated facts submitted with defendant's
pretrial memorandum contains certain mischaracterizations and misstatements of
facts which plaintiff wishes to bring to the Court's attention. Plaintiff's
responses to defendant's proposed stipulated facts is set forth below by reference
to the same paragraph numbers used by defendant in its pretrial memorandum.

iis Defendant contends that it operated no service stores in Breathitt and
Perry Counties and that its service store derived little or no revenues from
sales to customers in Breathitt or Perry Counties. The issue in this action is
not the percentage of defendant's sales which were made in this area but what
percentage of all sales in this area are attributable to defendant. A monopolist's
control of a geographic area may represent only a small percentage of the monopolist's
business, yet that fact alone does not negate the existence of a monopoly in
that particular geographic area. Furthermore, defendant's conclusory statement
that it derived little or no revenue from sales to customers in Breathitt and
Perry Counties indicates that defendant does have statistics available to summarize
its sales contrary to defendant's prior representations to plaintiff during the

discovery process.




S Defendant admits that it was involved with certain oil companies in
the marketing of its products. Defendant states that these companies ''may have
resold Goodyear tires to retailers of tires located in Breathitt and Perry
Counties." Defendant well knows to whom the oil companies resold tires because
defendant and not the oil companies delivered the tires to the retailer of
defendant's products. Defendant has produced some reports to this effect which
bear defendant's code identification B-138. For defendant to maintain it is
ignorant of the extent of the sales of its products to retailers in Breathitt
and Perry Countires through the oil companies is simply a gross mischaracterization
of evidence already of record in this action. Defendant also claims it has no
control over the arrangements between the oil companies and the retailers.
Defendant's former district manager, George Stewart, testified on August 25,
1983 that Sunmark Industries, Inc. is obliged to pass on certain discounts to
Breathitt County Tire Service, Incorporated, effectively plaintiff's successor
in the sale of coal hauling tires in Jackson, Kentucky. The extent to which defendant
controls the arrangements between the oil companies and retailers of defendant's
products is yet to be fully investigated pending the completion of plaintiff's
oft-frustrated deposition of Breathitt Tire and its deposition of Sunmark now in
progress.

4, Defendant claims that it made exceptions to its regular prices through
the use of AN numbers in order to meet a competitor's price to defendant's
customers. The evidence produced by defendant in this action indicates that
defendant issued an AN number to plaintiff effective during the second half of
the year 1975 when plaintiff first became an authorized dealer of defendant.

No competitive situation has been suggested by defendant to justify the issuance

of that AN number. Furthermore, as set forth in the affidavit of Jerry Pickett,




submitted with plaintiff's pretrial statement, the AN number system was utilized
merely as a channel for price cutting by defendant and not to meet any specific
competition.

6. Defendant summarizes the written agreement between it and plaintiff
without reference to paragraph 4 of that agreement by which defendant guaranteed
price protection to plaintiff. Defendant has thus omitted reference to the
key provision which sets forth the grounds upon which plaintiff's claim of
breach rests. Defendant also summarites the authorized dealer agreement as
containing a provision which gave defendant discretion as to whether to supply
plaintiff with tires in cases of shortages. In his August 25 deposition, Mr.
Stewart was unable to articulate any rules or procedures regarding defendant's
allocation of coal hauling tires. In addition, as plaintiff has pointed out in
his pretrial memorandum, certain large customers of defendant were favored over
plaintiff in the allocation. Charles Roberts, defendant's territorial sales
manager, instructed plaintiff not to even attempt to back order tires from
defendant.

e Defendant astutely claims plaintiff was "eligible for identical discounts
on equal tires'". As plaintiff has pointed out in his pretrial memorandum, that
eligibility may have existed on paper but did not exist in reality due to defendant's
failure to advise plaintiff of his eligibility. Mr. Stewart, in his August 25
deposition, stated that he offered plaintiff a 7-1.2% discount on certain tires
regardless of whether plaintiff met the required purchases in the minimum amount
of $175,000. This testimony demonstrates that defendant's pricing policies
were ad hoc and not in accordance with any published price list. Furthermore,
Stewart in that deposition testified that plaintiff would be obliged to purchase

tires at the Goodyear truck tire center and in cash in order to obtain the 7-1/2%




discount. Stewart admitted that purchasing through this channel would preclude
plaintiff from obtaining the rubber bonus. Mr. Stewart states at page 103 of
his deposition that plaintiff could not be buying cheaper in 1978, yet Stewart's
7-1/2% solution to plaintiff 's complaints did not even include coal hauling
tires, the product at issue in this action.

8. Defendant contends that on July 16, 1975 Mr. Stewart informed plaintiff
of all available discounts. At page 92 of his deposition, Mr. Stewart explicitly
stated he did not recall so advising plaintiff nor is there any evidence in the
record that plaintiff at any time was provided with a copy of the confidential
dealer discount card, apparently defendant's only published description of its
complicated discount schedules. At pages 188-194 of his deposition, Mr. Stewart
stated that defendant made policy exceptions to pricing for a variety of reasons
using prefixes such as "A, X, Z, Y, N, P, and E". No evidence is set forth in
the record as to what these exceptions were or that they were made known to
plaintiff.

10. Defendant's protestations that plaintiff was adjusting more tires than
he was purchasing from defendant simply supports plaintiff's contention that he
was "set up'" as a dealer to accommodate Goodyear's favored customer Brad Ragan,
Inc. Mr. Stewart testified that plaintiff's credit limits was never sufficient
for plaintiff to engage in the selling of coal hauling tires despite the fact that
sale of this product was the acknowledged inducement for plaintiff to locate his
business in Jackson and to become defendant's dealer.

11. Defendant contends that its pricing variations were warranted to meet

the price of competitors or to allow for lower costs to defendant. Defendant having




admitted a violation of the Robinson Patman Act cannot defend by simply repeating
the statutory defenses without supporting facts.

13. Defendant claims it did not sell truck tires to Bettis Oil Company
during the time it was selling tires to plaintiff. Mr. Stewart at page 90 of
his August deposition admitted that Bettis was selling truck tires in Breathitt
County. The mechanics of the acquisition by Bettis of defendant's product may be
shrouded in the mystery of its "oil company - purchase resale'" program, but the
fact remains defendant through Stewart knmew full and well that Bettis was distributing
in competition with plaintiff.

14. Defendant claims Homer Johnson never sold truck tires in competition with
plaintiff. In his deposition, Mr. Johnson listed numerous coal hauling truckers
from Breathitt County that he supplied with tires through the Texaco arrangement
put together by defendant. Whether it was actually Johnson or defendant that
sold the tires is a contested issue of fact. It cannot be denied, however, that
the effect of that arrangement was to rob plaintiff of customers and potential
customers.

20. In his August 25 deposition Mr. Stewart testified at pages 5-18 to the
effect that Jackson and Breathitt Counties were a territory and a market recognized
by defendant and that defendant made calculationms to analyze its sales in that
specific market.

22. Mr. Stewart states at pages 107-108 of his August 25 deposition that
defendant did not need to discount its coal hauling tires to sell them. There
could be no better evidence of the absence of competition. Notwithstanding this
fact, Mr. Stewart testified at pages 137-138 that defendant made a general
price reduction on its coal hauling tires in January 1977. Plaintiff's contention
that there was keen competition in the relevant geographic area was solely with

respect to the distributors of defendant's product for a portion of the relevant




time period and not to the portion of the market those tires occupied.

23. Mr. Stewart testified in August at pages 142-144 of his deposition that
Sunmark must pass defendant's rubber bonus through to Breathitt Tire. The
testimony to date indicates Summark has no freedom in the pricing of defendant's
products to Breathitt Tire. In light of this evidence defendant can hardly
contend it has not contracted or combined with other entities to restrain trade
in the sale of coal hauling tires. Furthermore, the evidence is that defendant
extended credit to plaintiff in an amount sufficient only for plaintiff to enter
the tire business. That fact further supports plaintiff's contention that
defendant chose to market its coal hauling tires through its company or Brad
Ragan, Inc. in order to control distribution in the geographic market.

24, At pages 238-239 of his August 25 deposition Mr. Stewart has admitted
that Brad Ragan, Inc. is the largest volume dealer of defendant's product in the
geographic area. There is more to the relationship between defendant and Brad
Ragan according to Mr. Stewart. For example, Mr. Stewart stated defendant knew
the prices at which plaintiff was purchasing from Brad Ragan because defendant's
salesmen had access to Ragan's records. A credible explanation of this relationship
is that defendant was simply choosing to favor Ragan over Lansaw. This favoritism
was shown, for example, by Mr. Roberts' direction to plaintiff that he make all
coal hauling tire purchases from Ragan rather than directly from defendant.

33. Plaintiff disputes the amount stated by defendant as due by him to
certain of his former suppliers. If the Court determines these alleged debts
are in any way relevant to the trial of this action, plaintiff intends to call

witnesses from plaintiff's alleged creditors to testify that the amounts listed
P g ¥/




by defendant are incorrect and that plaintiff was in all respects a good customer
and a good businessman insofar as those creditors are concerned.

Respectfully submitted,

STRAUSS, TROY AND RUEHLMANN CO., L.P.A.

Charles G. Atkins

Trial Attorney for Plaintiff
2100 Central Trust Center
Cincinnati, Ohio 45202

(513) 621-2121

CERTIFICATE OF SERVICE

I certify that a copy of the foregoing Plaintiff's Response To Defendant's
Pretrial Memorandum was served by hand on Marshall Cox and Laurence A. Silverman,
Cahill, Gordon & Reindel, 80 Pine Street, New York, New York 10005 and Charles
J. Lisle, Stites & Harbison, 101 East Vine Street, Lexington, Kentucky 40507,

e
attorneys for The Goodyear Tire & Rubber Company on the ol day of September,

1983.

STRAUSS, TROY AND

Charles G. Atkins
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
PIKEVILLE DIVISION

CIVIL ACTION NO. 80-224

GARLAND LANSAW,
d/b/a PADEN TIRE SERVICE, PLAINTIFF,

VS.

THE GOODYEAR TIRE
ND RUBBER COMPANY, DEFENDANT.

The record reflects that the defendant has filed a

satisfaction and that the parties hereto have filed a

stipulation of dismissal, pursuant to Rule 41 (a) (1) of the

Federal Rules of Civil Procedure.

The Court being so advised,

IT IS HEREBY ORDERED, as follows:

l. This action is DISMISSED and STRICKEN from
the active docket of the Court.

2. Each party is to bear his or its respective costs.

)
N+

This the 7 _day of March, 1984.

hu;j/é,/£¢ /€:L¢Qf;i);/<;dd//,

G. WIX UNTHANK, JUDGE




UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
PIKEVILLE

GARLAND LANSAW
Civil Action 80-224
Plaintiff 3 Judge Unthank
Vie s MEMORANDUM IN SUPPORT OF
PLAINTIFF'S MOTION FOR CONTINUANCE
THE GOODYEAR TIRE AND RUBBER
COMPANY

Defendant

Plaintiff moves the Court for an order continuing the trial of this action
now scheduled to commence April 11, 1983. Plaintiff requests the Court to continue
the trial for six to eight weeks and to schedule the trial to commence and take
place in June, 1983 or as soon thereafter as is convenient for this Court.

This is a jury trial. Plaintiff believes he will be able to present his
case within three days following the selection of the jury.

The case will be tried on behalf of plaintiff by the undersigned, Charles G.
Atkins, of the firm of Strauss, Troy and Ruehlmann Co., L.P.A. The undersigned
has supervised the preparation of plaintiff's case from its inception and
is the primary partner in the firm experienced in the trial of antitrust claims.

A continuance is necessary for plaintiff because it has recently become
apparent that the undersigned will not be able to participate in the trial as
now scheduled to begin on April 11, 1983 because he is required to try two other
cases during that period of time. The first case is pending in the Court of Common
Pleas, Rohlfs v. Belwood Golf Club, Inc., et al. There has been a final pretrial
conference but the matter was continued once before at the request of the opposing
party. The Court has assured the undersigned that the case will proceed to trial

on April 4 and the expert witnesses, all of whom are from outside the Cincinnati




area as well as the three defense counsel have assured the Court that there
will be no further continuances and the case will proceed at that time. The
aforesaid case begins April 4 and will continue for one week to ten days before
a jury.

Following that the undersigned is counsel in the case of E. J. Marvin
Company v. The City of Cincinnati, et al., which has been consolidated with
a similar case, Painter v. The City of Cincinnati. These cases were originally
scheduled for trial on October 15, 1982 and all parties were prepared to proceed
at that time when on the day of trial the Court was unable to proceed because
of a pendency of a jury matter then before it. The Court therefore rescheduled
the consolidated cases for trial beginning April 18. The matter involves a
lead plaintiff's counsel for each case and the undersigned is one of said counsel.
There are four defense counsel for the various defendants. The Court has specifically
reserved this time as have all the defendants and the plaintiffs and the witnesses.
The cause of action arose in 1973 and the undersigned tried the federal claims
to a successful conclusion before a jury in 1976. It was with the Court's strict
admonition in October of 1982 that the new trial begin April 18, 1983. It has
taken almost five years to bring the non-federal matters to the point of trial
and any further delay because of the great length of time already passed would
severely prejudice the plaintiffs.

The undersigned is mindful that this Court's docket is as important as
the dockets of the two courts which have been above mentioned. However, because
the aforesaid cases have been pending an inordinate length of time and all parties
are not only required but anxious to proceed to trial we respectfully request

that it is beyond the capabilities of the undersigned to prepare to proceed




before this honorable Court simultaneously with these earlier scheduled cases.

We therefore respectfully request the Court to grant relief and to continue the

case until sometime in the month of June, 1983 or such subsequent date as

this Court may determine is convenient for its calendar. If the Court is

inclined to grant this motion we would respectfully declare that there are only

two cases now which the undersigned has firmly scheduled for trial in 1983 after the

month of May: Senex v. Brown, United States District Court, Eastern District of

Kentucky before the Honorable Henry R. Wilhoit (September 7, 1983); and Rosenberg

v. University of Cincinnati, United States District Court, Southern District of

Ohio, Western Division, before the Honorable Walter R. Rice (November 28, 1983).

The Courts in both cases have permitted two and one half weeks for trial.
Respectfully submitted,

STRAUSS,~ TROY AND R MANN CO., L.P.A.

Charles G. Atkins

Trial Attorney for Plaintiff Garland Lansaw
2100 Central Trust Center

Cincinnati, Ohio 45202

(513) 621-2121

CERTIFICATE OF SERVICE

The undersigned certifies that a copy of the foregoing Plaintiff's Motion for
Continuance and Memorandum In Support Of Plaintiff's Motion For Continuance was
served on Laurence A. Silverman, Esq., Cahill, Gordon & Reindel, 80 Pine Street,
New York, New York 10005, and on Rufus Lisle, Esq., Stites & Harbison, Fourth
Floor, Bank of Lexington Building, 101 East Vine Street, ézxington, Kentucky 40507
by ordinary United States Mail, postage prepaid, this / day of January, 1983.

=

5  {IROY:

Charles G.” Atkins




UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
PIKEVILLE
CIVIL ACTION NO. 80-224

GARLAND LANSAW D/B/A PLAINTIFF
PADEN TIRE SERVICE

THE GOODYEAR TIRE AND RUBBER COMPANY DEFENDANT

b B, 25 A RS Sy

The defendant has moved, pursuant to 28 U.S.C. 81404 (a),
for transfer of this action to the Lexington division of this
court. The defendant cites convenience to witnesses and
parties, air service, location of documentation, and other
factors favoring the requested transfer.

The plaintiff has objected to the transfer, and has
countered the factors relied upon by defendant. Specifically,
the plaintiff states that former customers and competitors reside
in the area of the Pikeville division, that this is the area in
which the claim arose, and points out alternative means of

ransportation into the area.

The Court recognizes the validity of each party's statements
as they pertain to each respectively. However, in light of

Gulf 0il wv. Gilbert, 330 U.S. 501 (11947, the court: cannot +find

that the balance of factors is strongly in favor of transfer.

At best, there is a mutual accommodation between the two divisions.

Such is not sufficient to compel transfer. Furthermore, no

evidence of intentional hardship can be shown by the plaintiff's
choice of the Pikeville division. Accordingly, IT IS ORDERED
that the defendant's motion to transfer is DENIED.

'his the ___ day of March, 1981.

WIX UNTHANK, JUDGE
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY

PIKEVILLE DIVISION
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GARLAND LANSAW,
d/b/a PADEN TIRE SERVICE,

Plaintiff,

)

)

)

)

N (@bt dl i\eHerlerat N(o)s (0= 24!
-against- ) (Unthank, J.)

)

)

)

)

)

THE GOODYEAR TIRE & RUBBER
COMPANY,

Defendant.

STIPULATION OF DISMISSAL

Plaintiff GARLAND LANSAW and defendant THE GOODYEAR TIRE
& RUBBER COMPANY, by their respective attorneys, hereby stipulate
pursuant to Rule 41 (a) (1) of the Federal Rules of Civil Procedure
that this action and each of the claims and counterclaims asserted
in the action by either of the parties against the other be
finally dismissed with prejudice, each party to bear hialsteoBEssES

own costs.
March 6
Dated: FPebraais AR

STRAUS, TROY & RUEHLMANN CO., L.P.A.

2o )

P / & /A / )
By: (’//4 c/..’:\fi"(‘,/ /ﬁ / /'7/// i / /(/./',f/;//(
Charles G. Atkins 7
200N EentrEailiirusEiCenten
Cincinnati, Ohio 45202

(Baksl)  G2IL=21L20)

Attorneys for Plaintiff
GARLAND LANSAW

STITES & HARBISON

i Clets D L6

Charles J. Lisle

Bank of Lexington Building
101 East Vine Street
Lexington, Kentucky 40507
(6 06)E253= 0873

Attorneys for Defendant
THE GOODYEAR TIRE & RUBBER COMPANY




RUFUS LISLE

KENT Mc ELWAIN
NATHAN ELLIOTT, JR.

T. KENNEDY HELM, JR
RICHARD BUSH, JR.
LIVELY M. WILSON

BEN L.KESSINGER, JR.
JAMES W. STITES, JR.
CALVERT T. ROSZELL,P. S.C.
BEN B, FOWLER
CHARLES E.PALMER, JR.
WINFREY P. BLACKBURN, JR,
DAVID C. BROWN
SIDNEY C.KINKEAD, JR.
GEORGE W. MILLS
ROBERT G. BREETZ
C.DANT KEARNS

W. ROBINSON BEARD
JAMES G. APPLE
RALSTON W. STEENROD
ALFRED S, JOSEPH,TIL
RALPH F. KESSINGER
ROBERT E.REEVES

J. BISSELL ROBERTS
BRUCE M. REYNOLDS

Hon. G.

CHARLES J. CRONAN, T
T. KENNEDY HELM, IIT
BUCKNER HINKLE, JR.
WILLIAM H.GORIN
FRANK P, HILLIARD
JAMES D. MOYER
ROBERT M. BECK, JR.
CHARLES J. LISLE
JAMIESON G.McPHERSON
BRUCE F. CLARK
WILLIAM H.HADEN, JR.
PETER L.ECABERT
WILLIAM E. HELLMANN
JAMES R.WILLIAMSON
THOMAS C.HUNDLEY
JOHN M.FAMULARO
OCTAVIA B.WILKINS

D. LAIRD Mc MURRAY
THOMAS E.MENG
KENNETH W. SMITH

W. PATRICK STALLARD
ANN C.RENDER

LARRY D. HAMFELDT
DOUGLASS C.E.FARNSLEY
JOHN A.BARTLETT

Wix Unthank

STITES & HARBISON

101 EAST VINE STREET
LEXINGTON, KENTUCKY 40507
(606) 253-0373

TELEX:21-3043

March 6, 1984

United States District Court
P. O. Box 278

Pikeville, Kentucky 41501

RE:

Garland Lansaw v. The Goodyear Tire

Civil Action No. 80-224

Our File No:

Dear Judge Unthank:

14040

JOHN M. BUSH
ROBERT W. GRIFFITH
W. KENNEDY SIMPSON
PHILIP W. COLLIER
C.CRAIG BRADLEY, JR.
ROBERT M. CONNOLLY
MARK R. OVERSTREET
WALTER R.BYRNE, JR.
DOROTHY J. CHAMBERS
JAMES F. ROBERTS
MARSHA THEISS

JOHN L.TATE
REBECCA F. SCHUPBACH
KAREN L. MARPLE
JEFFEREY M. YUSSMAN
DAVID C.TRIMBLE
BROOKS D.KUBIK
GREGORY P. PARSONS
JUDITH A VILLINES
WILLIAM S.WETTERER, TIL
MICHAEL D. RISLEY
ANDREA KAY DONOHO
KENNETH R.SAGAN

D. LYNDELL PICKETT
JAMES W.TAYLOR

and Rubber Company

OF COUNSEL
S.LLOYD CARDWELL

JAMES W. STITES
(1897-1975)
CLINTON M. HARBISON
(18se-1980)
HENRY E.McELWAIN, JR.
(iIasi-1966)

BEN L.KESSINGER
(I896-1958)

600 WEST MAIN STREET
LOUISVILLE, KENTUCKY 40202
(502) 587-3400

200 Mc CLURE BUILDING
FRANKFORT, KENTUCKY 4060I
(502) 223-3477

Enclosed are copies of a Stipulation of Dismissal and a Satisfaction of Judgment,

which we are filing today with the clerk in Lexington. I believe you'll find these to
be fairly standard settlement papers, but please let me know if you have any questions.

With best regards.
Yours very truly,

STITES & HARBISON

&

Charles J. Lisle

CJL/mh

Enclosure




KENNETH D. TROY
EUGENE P. RUEHLMANN
SAMUEL M. ALLEN
MARK H. BERLIANT
DOUGLAS G. COLE
CHARLES G. ATKINS
WILLIAM V. STRAUSS

STRAUSS, TROY AND RUEHLMANN CO., L.P. A

ATTORNEYS AND COUNSELORS AT LAW
2100 CENTRAL TRUST CENTER
201 EAST FIFTH STREET

CINCINNATI, OHIO 45202

MICHAEL R. OESTREICHER
RICHARD BOYDSTON
EDWARD M. FRANKEL
JAMES G. HELDMAN
CHARLES J.POSTOW
CHARLES C. BISSINGER. JR
M. MICHELE FLEMING

RICHARD D. HEISER
MITCHELL B. GOLDBERG
ERNEST A. EYNON, Il
LARRY A. NEUMAN

C. FRANCIS BARRETT
ALAN C. ROSSER
THOMAS C. RINK

H. PATRICK WEBER
WILLIAM R. JACOBS

ANN W. GERWIN

PAUL B. CALICO

LARRY A. TEMIN
JEFFREY D. TROY

DAVID A. GROENKE
GREGORY A. RUEHLMANN
ANDREW M. SHOTT
ELIZABETH A. McCORD
DOUGLAS E. DUCKETT

TELEPHONE (513) 621-2120
TELEX: 214240

CABLE: STARCO

October 19,

Hon. G. Wix Unthank, Judge
United States District Court
Eastern District of Kentucky
Federal Building - P.0. Box 278
Pikeville, Kentucky 41501

Re: Garland Lansaw v. The Goodyear Tire & Rubber Company
Civil Action No. 80-224

Dear Judge Unthank:

With reference to paragraphs 1 and 2 of the Court's Order dated September
28, 1983, I enclose a copy of our letter dated October 19, 1983 to A.

Dale Bryant, counsel for Breathitt County Tire Service, Incorporated

which sets forth our understanding of the agreement between plaintiff

and his client regarding production of certain documents and or information
and the proposed Agreed Order further reflecting that agreement.

Although we do not anticipate that the Agreed Order will be filed before
October 24, we respectfully submit that it is no longer necessary to convene
the hearing or require Dr. Gallo's attendance to testify on that date and
have so informed Mr. Bryant and defendant's counsel.

Sincerely,

STRAUSS; TROY AND/BUEHLMANN CO., L.P.A.

Wy V' /[

& ‘.,[/~
Charles G. Atkins

CGA/ame
Enclosures

Marshall Cox, Esq.
Laurence A. Silverman,
Charles J. Lisle, Esq.




KENNETH D TROY
EUGENE P. RUEHLMANN
SAMUEL M. ALLEN
MARK H. BERLIANT
DOUGLAS G. COLE
CHARLES G. ATKINS
WILLIAM V. STRAUSS
RICHARD D.HEISER
MITCHELL B. GOLDBERG
ERNEST A. EYNON, Il
LARRY A. NEUMAN

C. FRANCIS BARRETT
ALAN C. ROSSER
THOMAS C. RINK

H. PATRICK WEBER
WILLIAM R. JACOBS

STRAUSS, TROY AND RUEHLMANN CO., L.P.A.
ATTORNEYS AND COUNSELORS AT LAW

2100 CENTRAL TRUST CENTER
201 EAST FIFTH STREET

CINCINNATI, OHIO 45202

TELEPHONE (513) 621-2120
TELEX: 214240

CABLE: STARCO

October 19, 1983

A. Dale Bryant, Esq.
Citizens Bank Building
Jackson, Kentucky 41339

Re:

Garland Lansaw v. The Goodyear Tire & Rubber Company
Civil Action No. 80-224

Dear Mr. Bryant:

This letter is to confirm the agreement we reache
respective clients by telephone
enclose the original of an Agree
1, 2 and 3 sets forth the terms of that agreement.
set a deadline by which the information
December 2, 1983 and have therefore incorporate
Agreed Order.
of gross profits, net profits and/or gross

MICHAEL R. OESTREICHER
RICHARD BOYDSTON
EDWARD M. FRANKEL
JAMES G. HELDMAN
CHARLES J. POSTOW
CHARLES C. BISSINGER. JR
M. MICHELE FLEMING
ANN W. GERWIN

PAUL B. CALICO

LARRY A. TEMIN

JEFFREY D. TROY

DAVID A. GROENKE
GREGORY A. RUEHLMANN
ANDREW M. SHOTT
ELIZABETH A. McCORD
DOUGLAS E. DUCKETT

d on behalf of our
conversation on October 18, 1983.
d Order which at numbered paragraphs

It

Although we did not
would be produced, I suggest
d that in the enclosed

In response to my request for summaries or statements

markup on products, you stated

you were unaware whether such documents existed, but that you would under-—

take to inquire about this.
is my understanding that your cils
I have not therefore,

copying.

as a provision in the proposed Agreed Order.

Because of our agreement,
letter that in plaintiff's opinion the hearing se

is no longer necessary.

If the foregoing acc
please sign the enclosed Agreed Order an

the Court.

1f in fact such documents are available, it
ient will produce them for plaintiff's
felt it necessary to include these documents

I have advised the court by telephone and
t for October 24, 1983

urately reflects your understanding of our agreement,

d return it to me for filing with
1f the above does not reflect your understanding,

please contact
me immediately so that w

e can attempt to make other arrangements.




STRAUSS, TROY AND RUEHLMANN . EEPITAL

A. Dale Bryant, Esq.
October 19, 1983
Page Two

Thank you for your courtesy and cooperation in attempting to resolve
this matter.

Sincerely,

STRAUSS, TROY AND RUEHLMANN CO., L.P.A.

é’wfm A n~¢M > YL«,M M—Q

GAR/ame
Enclosure

ccis Dﬁgg. G. Wix Unthank
Marshall Cox, Esgq.
Laurence A. Silverman, Esq.
Charles J. Lisle, Esq.




UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
AT PIKEVILLE

GARLAND LANSAW,

Civil Action No. 80-224

Plaintiff (Judge Unthank)

v.
THE GOODYEAR TIRE & RUBBER COMPANY, AGREED ORDER
Defendant

The Court, by order dated September 28, 1983, having continued under
advisement plaintiff's Motion to Compel Compliance by Breathitt County
Tire Service, Incorporated ("Breathitt Tire"), and having tentatively
scheduled the testimony of plaintiff's expert witness, Joseph C. Gallo,
for Monday, October 24, 1983, at 10:00 A.M. at the United States District
Court House, Pikeville, Kentucky, for the purpose of resolving the
dispute between plaintiff and Breathitt Tire; and the Court having been
advised that plaintiff and Breathitt Tire have reached an agreement as
to production of the information sought by plaintiff from Breathitt Tire,
the Court hereby orders the production of the following information:

(1) Breathitt Tire shall provide to plaintiff by December 2, 1983
a written statement of all coal hauling tires sold by Breathitt Tire
during the period from July, 1978 to December, 1982, inclusive, which
clearly sets forth both the date on which each tire was sold and the
price at which the tire was sold. For the purposes of this Agreed Order
the term coal hauling tire shall mean all hard rock lug and extra duty
rib tires manufactured and or distributed by The Goodyear Tire and Rubber

Company of the sizes 1100x22 and 1100x24.




(2) Breathitt Tire shall provide to plaintiff by December 25
1983 copies of all adding machine tapes in the possession of Breathitt
Tire which set forth the daily gross receipts or revenue of Breathitt
Tire, more specifically identified in the subpoenas previously served
upon Breathitt Tire in this action and shall also include all other
comparable tires manufactured and or distributed by entities other
than The Goodyear Tire and Rubber Company including, by way of example,
The General Tire Company.

(3). Plaintiff shall pay Breathitt Tire the sum of $15.00 for
each hour of time expended by Breathitt Tire in providing plaintiff with
the information and documents set forth in numbered paragraphs 1 and

2 above.

G. Wix Unthank, Judge

"Charlés G. Atkins

Counsel for Plaintiff

Strauss, Troy and Ruehlmann Co., L.P.A.
2100 Central Trust Center

201 East Fifth Street

Cincinnati, Ohio 45202

B3y 21=2101

Date: ( (’ﬁ; /Z;///p}

A. Dale Bryant
Counsel ' for Breathitt County Tire
Service, Inc.
Citizens Bank Building
Jackson, Kentucky 41339
Date:
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TO: Judge

FROM: Donald

DATE: 9=26-=83

RE: Garland Lansaw v. Goodyear Tire & Rubber Company

PTC, Tuesday, 9-27-83, at 1:00

Synopsis: This is the anti-trust suit where plff
is alleging that Goodyear is trying to
run him out of business. As you know,
this is also the case where depositions
were taken by Court order, and the parties
wound up in Court during those depositions.

Pending Motions:
1. #161 - P1lff's motion to compel Breathitt County Tire Service
to comply with the Court's Order of 9-6-83, and for

an Order awarding plff expenses.

Def.'s motion to supplement its witness list.

Comments:
1. The parties have filed their PTC memos.

2. This could be a real barn burner, if it ever gets to triall
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ATTORNEYS AND COUNSELORS AT LAW
KENNETH D. TROY
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ot ;F:ﬁj, 201 EAST FIFTH STREET EDW A D R AN EL
DOU(';\»‘«S“"; COLE s sy
CHARLES G. ATKINS CINCINNATI, OHIO 45202 2:2:«i§ é::a\osssirlz\gER JR
M. MICHELE FLEMING
ANN W. GERWIN
TELEPHONE (613) 621-2120 PAUL B. CALICO
LARRY A. TEMIN
LARRY A.NEUMAN TELEX: 214240 JEFFREY D. TROY
C. FRAN S BARRETT
A C. ROSSER CABLE: STARCO
AS C. RINK
H. PATRICK WEBER

WILLIAM V. STRAUSS
RICHARD D.HEISER
MITCHELL B. GOLDBERG
ERNEST A. EYNON, Il

DAVID A. GROENKE
GREGORY A. RUEHLMANN
ANDREW M. SHOTT

‘ v 4 : ELIZABETH A. McCORD
WILLIAM R. JACOBS September 27’ 1983 DOUGLAS E.DUCKETT

Hon. G. Wix Unthank

Judge, United States District Court
U.S. Courthouse

Pikeville, Kentucky

Re: Garland Lansaw v. The Goodyear Tire & Rubber Company
Civil Action 80-224

Your Honor:

I hope the Court will accept my apologies for being unable to attend the pretrial
conference today. I am presently engaged in trial regarding matters of trade
secret and unfair competition which involves multiple complex aspects of

certain mechanical devices. At the close of the evidence today, the best
estimation is the trial will continue for an additional 8 to 10 days, if

we are able to proceed at the pace with which the evidence was covered

today.

T also extend my apologies for Mr. Boydston, who is unable to attend.

Mr. Boydston's wife gave birth one month prematurely to a son this Saturday.
His wife and child are doing well, but because of the premature birth those
persons with whom he had contracted to watch the other children and also
assist his wife are not presently available. Mr. Boydston has had to divide
his time between the office and home and will have to do so for some days
until other suitable arrangements can be made.

As a consequence, we have asked our colleague Mr. Ruehlmann to appear in
our behalf. We have the utmost confidence in him, taking into account his
experience at the bar and the fact that he has been vitally involved in
certain aspects of the case but generally not in the totality of all matters
before the Court.

We will do our very best to accommodate all parties in light of the above,
but I would ask that I be given a reasonable opportunity to confer with Mr.
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Ruehlmann upon his return to the office after the pretrial so we can make
some reasonable assessments concerning our present ability to follow

the admonitions of the Court's earlier orders and how the present situations
can be in some way melded with the requirements of our trial before your
honor as it is presently scheduled.

Thank you for your courtesy and patience.
Respectfully,

STRAUSS, TROY AND RUEHLMANN-CO., L.P.A.

/ P 4 A - 2oy

Charles G. Atkins




Frank R Roark
Assistant Chief Counsel

Sun Refining and
Marketing Company
Ten Penn Center

1801 Market Street
Philadelphia PA 19103-1699

September 21, 1983
VIA FEDERAL EXPRESS

Charles G. Atkins, Esquire
Strauss, Troy & Ruehlmann
2100 Central Trust Center
Cincinnati, Ohio 45202

Re: Lansaw v. The Goodyear Tire & Rubber Company
Subpoena to Sun Refining and Marketing Company

Dear Mr. Atkins:

The cost estimate to provide items 1 and 2 listed in my September 20
letter to you has been completed sooner than expected, and a copy is
enclosed.

This morning, I witnessed a demonstration of the technique that will
be employed to locate Breathitt invoices. Because I think it is
appropriate for you to see such demonstration, as it will also give
you the opportunity to see the type and detail of information which

it will yield, I have asked Bill Tarrant, one of our records analysts,
to make a brief presentation prior to the Chace deposition on
September 26. This will take place at the court stenographer's office
since the equipment is portable. Tarrant is referred to in the Guard
affidavit attached to Sun's Rule 45 objections.

By this you will see actual invoices, though the ones shown may not
necessarily be Breathitt invoices. These invoices show tires sold,

the price for each, the total (extended price) and discounts. The
equipment to be used in the demonstration will not produce hard copies,
but merely shows what is on the microfilm. Additional equipment,

which will not be at the demonstration, is required to make the copies
that Sun has agreed to provide, subject to your payment of the cost
estimate.

Very truly yours,

%MQ/MJ

Frank R. Roark

FRR/ tvl

Enclosure

cc: Rufus Lisle, Esquire (w/enclosure)
Stanley Shapiro, Esquire (w/enclosure)
W. J. Tarrant




ESTIMATED COST TO RETRIEVE COPIES
BREATHITT TBA INVOICES

Introduction

Based upon information provided by Charles B. Chace, this estimate is
based upon the assumption that as many as 16,800 Breathitt Invoices relating
to Goodyear will be located on microfiche and that 6,000 invoices will be
located on paper. The costs involved will include part time labor at
$10.00 per hour and supervision by a Sun R&M Records Analyst (including
benefits). The estimates of time required are based upon accepted
industrial engineering tables. However, should the volume of Breathitt
invoices vary from our base assumption, the costs will vary accordingly.
In addition, the costs to rent microfilm readers and a reader/printer,
as well as the cost to produce both prints from microfilm and photocopies
is included.

Microfilm Labor Costs

Number of Microfiche (fiche) involved fiche
Time to review one microfiche hours
Estimated number of prints/fiche prints
Time to make 1 print hours
Total hours to review and produce prints hours

Paper Labor Costs

Estimated time required to pull, review,
copy appropriate invoices and return
175 boxes to their proper place

Print/Copy Costs

Cost per print from microfiche
Cost per photocopy

Equipment Cost
Rent microfilm equipment (3 month minimum)
5 Readers at $35 each/month $525.00
1 Reader/Printer at $380/month 1140.00

1665.00




Microfilm Labor Cost
7 part-time people for 5 1/2 weeks $15,000
Paper Labor Cost
3 part-time people for 1 1/2 weeks 1,800
Supervision cost (1 supervisor for 6 weeks) 5,400
Microfilm print cost 2RE2.0
Photocopy Cost 300
Equipment Rental Cost 1,665

Total Estimated Cost $26,685

This estimate prepared by:

piiy - LRl
Lty
;/ //Q ,/’ y RaL-

P B2 A e

W. J. Tarrant

/

September 21501983

W. o Sidpire, Reonigaicaiis!
J. Tarrant s quire (w/encloSUre)




Quality Inns

ROOM MAINTENANCE

Won't you please help us maintain our rooms in the best possible condition
by reporting little things that are wrong and that may have been overlooked
by the housekeeping or Maintenance Department?

cfh- maost comfortable place. .
under the Sun*®

Is there anything in the room that needs attention by our Maintenance
Department or Housekeeper?

Room No.







ASSICNED FOR,;)_EREETRLAL¥QQNE;Mf,Wﬁw AT PIKEVILLE

DATE ~_ Méreh-28, 1983 AT

S JUDGE UNTHANK
1600 4. M.

TVl ACTIONNO 8022488 6

GARLAND LANSAW d/b/a
PADEN TIRE SERVICE

S’

THE GOODYEAR TIRE &
RUBBER COMPANY

A —

PRE-TRIAL CONFERENCE

“1A74/80
1/16/81

5/7/81

7/16/81

7/21/81

9/2/81

4/19/82

6/30/83

9/16/83

9/20/83

Charles G. Atkins
Mitchell B. Goldberg
Henry D. Stratton
Richard Boydston

Marshall Cox
Nathan Elliott, Jr.
Patricia Ferren

B b
2 ‘}/ >,; :j - .‘/l' (‘?"‘! /d ‘e j'/i.!

—

COMPLAINT

SUMMONS, w/Marshal's return executed on Joan Rogers
12/10/80

ANSWER & COUNTERCLAIM

REPLY of plff to counterclaim

REPLY MEMORANDUM of deft in suppt of mot for
reconsideration - TENDERED 3/27/81 ( Mot. ruled
on 3/27/81, OVERRULED but memo was not ordered
to be filed)

PRELIMINARY TRIAL MEMO of deft

AMENDED COMPLAINT of plff w/jury demand

ANSWER & COUNTERCLAIM of deft to amended complaint
JOINT STATEMENT of ptys to Agreed & Disputed Facts
& Tentative Witness List

PRELIMINARY TRIAL MEMORANDUM of deft

PRELIMINARY TRIAL MEMORANDUM of plff

NOTICE OF MOTION, of deft, counter-claim plff,
Goodyear Tire & Rubber Co. for Order PUBESEHRES
FRCP 56 granting S/J to Goodyear on their counter-
claim w/affidavit & exb A-C attached.

MEMORA&DUM OF LAW, of deft, counter-claim plff,
n/suppt of mot

MEMORANDUM IN OPPOSITION, of plff to deft's mot
for S/J on deft's counteclaim (PASSED RF#80)

MOTION, of deft for S/J w/exb. A-M attached ) CLERK'S
NOTE: Appendix for mot for S/J, olaced n/separate
envelope & marked as such) - TUA RF#139

MOTIQN, of plff for order compelling compliance
w/Order & for award of expenses w/MEMORANDUM

PRE-TRIAL MEMORANDUM of deft, Goodyear Tire & Rubber

PRE-TRIAL MEMORANDUM of plff & WITNESS LIST

MEMORANDUM, of plff n/owwesi’grk opposition to deft
motion for S/J.




9/23/83 #165 MOTION, of deft, Goodyear Tire & Rubber Co.
for leave to to supplement witness list

9/26/83 #166 SUPPLEMENTAL MEMORANDUM, of plff n/suppt of plff'j
mot for order compelling compliance w/order & f¢
for award of expenses.

REPLY MEMORANDUM, of deft n/suppt of mot for S/J.
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August 1, 1983.

The Honorable G. Wix Unthank
United States District Judge
Eastern District of Kentucky
Federal Building

PROLBox 278

Pikeville, Kentucky 41501

Re: Garland Lansaw, d/b/a Paden Tire
Service v. The Goodyear Tire &
Rubber Company (Civil Action No. 80-224)

Dear Judge Unthank:

On June 30, 1983 we served and filed on behalf of
our client, defendant The Goodyear Tire & Rubber Company, a
motion for summary judgment against plaintiff Garland
Lansaw, together with a supporting affidavit with pertinent
exhibits and a detailed memorandum of law. We believe that
our motion for summary judgment is well grounded and should
be dispositive of this action. It rests principally on
plaintiff's own deposition testimony and documents and
admissions of record.

To date plaintiff has neither responded to_our
nmotion nor applied for any extension-of-his.time.within
which to réespond despite~the“fact that this Court's rules
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contemplate a response within 15 days after service. The
trial of this action is scheduled to begin on October 11,
1983, and intensive pre-trial proceedings will take place
in September.

In these circumstances, we believe it appropriate
for the Court to proceed to decide our motion. As Fed. R.
civ. P. 56 (e) provides, in part:

"When a motion for summary judgment is made and
supported as provided in this rule, an adverse
party may not rest upon the mere allegations or
denials of his pleading, but his response, by
affidavits or as otherwise provided in this

rule, must set forth specific facts showing that
there is a genuine issue for trial. If he does
not so respond, summary judgment, if appropriate,
shall be entered against him."

Little over a month ago the United States Court
of Appeals for the 6th Circuit emphasized that summary
judgment is and ought to be available in antitrust cases
where, like here, a defendant demonstrates that on the
undisputed facts it is entitled to judgment as a matter of
law:

"Tt is a well established rule that motions
for summary judgment are disfavored in antitrust
litigation and that the standard . for granting
summary judgment is strict. See First National
Bank of Arizona v. Cities Services Co. [1968
Trade Cases ¢ 72,458], 391 U.S. 253, 284-90, reh'g
denied, 393 U.S. 901 (1968); Poller v. Columbia
Broadcasting System, Inc. [1962 Trade Cases
470,228], 368 U.S. 464, 473 (1962), Smith v.
Northern Michigan Hospitals, Inc. [1983-1 Trade
Cases 965,289], 703 F.2d 942, 947 (6th Cir. 1983);
Davis-Watkins Co. v. Service Merchandise
[1982-2 Trade Cases Y64,901], 686 F.2d 1190,

1197 (6th Cir. 1982); Taylor DrugStores Inc.

v. Associated Dry Goods Corp. [1977-2 Trade Cases
(6 175700 560U EE2drilil R (6 the Ciri s 119778t
However, this general rule does not preclude the
use of summary judgment in appropriate anti-trust
litigation. See First National Bank of Arizona,
supra, 391 U.S. at 288-90; Smith, supra,
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703 F.2d at 947-48; Davis-Watkins Co., supra,
686 F.2d at 1197; Lupia v. Stella D'Oro Biscuit
Co., Inc. [1978-2 Trade Cases $62,343], 586 F.2d
1163, 1166-67 (7th Cir. 1978), cert. denied,

440 U.S. 982 (1979). See also Fed. R. Civ.

P. 56 advisory committee note (1982) (summary
judgment is 'applicable to all actions').
Indeed, the very purpose of a motion for summary
judgment, to eliminate a trial where it would be
unnecessary and merely result in delay and
expense, warrants summary disposition of such
cases when appropriate.

"In ruling on a motion for summary judgment,
the evidence must be viewed in a light most
favorable to the party opposing the motion. That
party must be given the benefit of all reasonable
inferences. See Adickes v. S.H. Kress & Co.,

3980 UL Ss 144 15758 =59 (1970 Wniited IStates

v. Diebold, Inc. [1962 Trade Cases 470,322],

369 U.S. 654, 655 (1962); Davis-Watkins Co.,

supra, 686 F.2d at 1197. However, when a motion
for summary judgment is made and supported, the
opposing party may not rest on its pleadings,

but must present sufficient evidence supporting

its claims to demonstrate that there is a genuine
issue of material fact. See Adickes, supra,

398 U.S. at 159 & n. 19; First National Bank of
Arizona, supra, 391 U.S. at 288; Smith, supra,

703 F.2d ati947-48. See also Fedu'R.ICivi:iiP. 56 (e).
If the record evidence is not disputed as to any
material fact, the case should be decided as a
matter of law rather than submitted to a jury.
Davis-Watkins Co., supra, 686 F.2d at 1197;

Smith v. Hudson, 600 F.2d 60, 64-65 (6th Cir.),
cert. dismissed, 444 U.S. 986 (1979). Accordingly,
'the absence of any relevant probative evidence in
support of a litigant's antitrust claims will
expose such claims to summary judgment disposition.'
Davis-Watkins Co., supra, 686 F.2d at 1197. See
First National Bank of Arizona, supra, 391 U.S. at
290; Smith v. Northern Medical Hospitals, Inc.,
supra, 703 F.2d at 947-48." Bouldis v. U.S.

Suzuki Motor Corp. CCH 1983-1 Trade Cas. 65,465
at 70,668-69 (6th Cir. June 27, 1983).

A copy of the Court's opinion is attached.
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Plaintiff having failed to respond to defendant's
motion for summary judgment, that motion is ripe for
determination. For all the reasons set forth in our
memorandum of law in support of the motion, summary
judgment should be entered for defendant The Goodyear Tire
& Rubber Company at this time. 7

Respectfully sﬁbmitted,

Enclosure Marshall Cox

Henry D. Stratton, Esqg.
Stratton, May & Hays, P.S.C.
Ward Building

PE ORI Boxt g5l

Pikeville, Kentucky 41501

Charles G. Atkins, Esqg.

Mitchell B. Goldberg, Esqg.

Strauss, Troy & Ruehlmann Co., L.P.A.
2100 Central Trust Center

201 East Fifth Street

Cincinnati, Ohio 45202




70,666 Court Decisions 604 7-11-83
Bowldisv. U. S. Susuki Motor Corp.

competitive conduct constitutes the actions Aluminum inquiry. Therefore, under. the
of the state, in its sovereign capacity, it facts of this case, I find that the Michigan
is unnecessary to determine whether the Department of Labor is exempt from suit
challenged conduct was authorized by the under sections 1 and 2 of the Sherman
state legislature. Consequently, I find that Act. Accordingly, the action with respect
defendant Department of Labor's conduct to the Michigan Department of Labor is
need not satisfy both prongs of the Midcal dismissed. ;

[1165,465] Pete Bouldis, et al. v. U. S. Suzuki Motor Corp., et al.

U. S. Court of Appeals, Sixth Circuit. No. 82-3277. Decided and Filed June 27, 1983.
Appeal from U. S. District Court, Northern District of Ohio.

Sherman and Clayton Acts

Price Discrimination—Motorcycle Dealership Financing Programs—Refusal to Allow
Participation—Legitimate Business Reasons.—A motorcycle manufacturer's refusal to
allow a dealership tp participate in favorable credit financing did not constitute illegal
price discrimination, because the decision was based upon legitimate business reasons.
The dealer had a history of late payments for parts ordered and for models it had pro-
cured under a previous “pay as sold” program; when it had acquired the motorcycle
dealership, the dealer had a loss carryover of $44,000 from prior years as an automobile
dealer; and the dealer had liabilities considerably exceeding its net worth. See {1 3375.

Price Discrimination—Quantity Discounts and Rebates—Availability to All Dealers
—Failure to Participate—Causal Relationship.—A motorcycle manufacturer’s incentive
programs, which offered to dealers ‘various rebates, inventory adjustments, freight, and
other allowances, did not constitute illegal price discrimination because the manufac-
turer’s programs were practically and realistically available to a complaining former
dealer. The dealer had a floor plan comparable with that of other area dealers; the im-
posed purchasing conditions, although varying with each promotional package, did not
require large-scale outlays; and the dealer had participated in the largest promotional
program offered by -the manufacturer. By the dealer's own admission, cash flow and
inventory problems had prevented it from participating in the promotional sales, and
there was no causal link between the dealer’s injuries and the manufacturer’s practices.
See {[ 3380.94, 9026.84. ;

Allowances and Services—Services Not Connected with Resale of Product—Scope of
Secs. 2(d) and 2(e), Robinson-Patman Act—Allocation of Advertising Fund—Motorcycle
Dealership.—A motorcycle manufacturer’s practices of extending credit and of granting
freight allowances, services, and return privileges to dealers did not constitute violations
of Sec. 2(d) or 2(e) of the Robinson-Patman Act even though these allowances were not
ex* nd2d to 1 comrp'zin'ng farmer dealer. The crdi* programs and freiht allowances
related to the original sale of the product rather than ity resale and were beyond the
scope of those sections of the Act. Because the manufacturer’s refusal to accept return
merchandise from the dealer took place after the dealership had been terminated, it, too,
had no relation to the resale of the goods. A program under which the manufacturer
allocated advertising funds according to the number of motorcycles purchased by a dealer
was acceptable under FTC guidelines. See {[ 3835, 3845.

Tying Arrangements—Motorcycle Manufacturer’s Sales to Dealers—Freight, Re-
bates, and Advertising Funds—Separate Products.—A motorcycle manufacturer’s offer to
its dealers to prepay freight charges if they purchased a specific quantity of motorcycles
did not constitute a tying arrangement because individual dealers were not compelled to
participate in the program, the scheme was to the advantage of the dealers, the manufac-
turer did not offer to provide the freight services, and the freight allowance was not a
separate product. Rebates based upon the purchase of a number of motorcycles also did
not constitute illegal tying because a rebate is neither a service nor a product for which
a separate market exists. Conditioning free motorcycles, freight allowances, and ad-
vertising funds upon the dealers’ purchase of a number of motorcycles did not amount
to tying either, because price concessions under those circumstances were so related to
the principal product that they could not be considered separate products. Advertising
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materials, which could be purchased separately and freely by any dealer, could also not
be considered products tied to the purchase of motorcycles. See [ 3030.

Tying Arrangements—Credit as Tying Product—Motorcycle Manufacturer’s Sales to
Dealers—Separate Products.—A motorcycle manufacturer’s finance program for dealers
did not constitute an illegal tying arrangement because motorcycles could have been pur-
chased for cash, and the extension of credit by the manufacturer was such an inseparable
part of the purchase price of the motorcycles that the transaction involved only a single

product. See 1 3030.26.
For plaintiffs-appellants:

Canton, Ohio. For defendants-appellees: Ro

Larry A. Zink (argued), of Zink, Zink & Zink Co., EERAPATY
bert B. Gosline, of Shumaker, Loop & Ken-

drick, Toledo, Ohio, Robert G. Clayton, Jr. and David W. Wicklund (argued).
Before Epwarps, Chief Circuit Judge, ENGEL, Circuit Judge, and PHILLIPS, Senior Circuit

Judge.
[Opinion]

Purires, Sr. Cir. J.: Plaintiff, Bold-
Morr, Inc. a former Suzuki motorcycle
dealership, appeals a summary judgment
dismissing its claim that defendants, U. S.
Suzuki Motor Corporation and Daryl Lucian,
a district sales manager for Suzuki, had
committed a number of violations under
the federal antitrust laws. The other plain-
tiffs, Pete Bouldis and Norman Morris, are
officers and sole stockholders of Bold-Morr.
In its complaint Bold-Morr sought treble
damages, alleging that certain of Suzuki's
business policies and practices violated §2
of the Clayton Act, as amended by the
Robinson-Patman Act, 15 U. S. C. §13(a),
(d) & (e) (price discrimination), § 1 of the
Sherman Antitrust Act, 15 U. S. C. §1
(tying arrangements), and § 3 of the Clay-
ton Act, 15 U. S. C. § 14 (tying arrange-
ments).

The parties engaged in extensive dis-
covery, including interrogatories, requests
for documents and depositions. Suzuki then
filed a motion for summary judgment. On
March 11, 1082, District Judge Nicholas J.
Walinski entered a comprehensive 40 page
opinion and granted  Suzuki's summary-
judgment motion. While noting that sum-
mary procedures should be used “sparingly”
in such cases, Judge Walinski concluded
that summary judgment was appropriate in
the present action because the evidence did
not establish any factual basis upon which

the asserted antitrust violations could be
premised.

On appeal Bold-Morr contends that it
was error for the district court to grant
summary judgment. We affirm.

1

[Motorcycle Dealership]

Bold-Morr was incorporated in 1972
During the years 1972-75, it operated as a
Mazda automobile dealership. Due to sub-
stantial losses sustained by Bold-Morr, this
venture was terminated. After the demise
of the Mazda automobile dealership, ap-
pellants contacted the U. S. Suzuki repre-
sentative serving the Canton, Ohio, area to
inquire about obtaining a Suzuki motor-
cycle dealership. Subsequently, Bold-Morr
acquired a motorcycle dealership, when the
only other Suzuki dealer in the Canton
area left the business.

Pursuant to a written Dealer Agreement,
dated January 28, 1975, Bold-Morr acquired
an exclusive motorcycle dealership location,
and Suzuki agreed not to locate another
dealer within Bold-Morr’s ar:a. In com-

cing its dealership, Bold-Morr was per-

mitted to obtain the former dealer’s inventory
on “pay as sold” terms.! Also, Suzuki du-
thorized Bold-Morr to purchase new models
on a pay as sold and prepaid freight basis.”
Additionally, to increase its inventory, Bold-
Morr purchased several models under an
initial floor plan line of credit through the

1 Pay as sold terms constitute a form of
credit offered to qualified dealers by Suzukl.
Under this plan, when a dealer purchases a
certain quantity of promoted motorcycles, he
does not have to pay for them Iimmedlately,
but at a designated due date In the future. If
all units purchased on these terms have been
sold by the dealer and the dealer's price for
each unit has been pald to Suzukl before the
due date, then nothing is due and owing to
Suzukl. However, any units that remaln un-
sold as of the due date must be pald for on

Trade Regulation Reports

the due date. The advantage of obtaining
motorcycles on pay as sold terms is that a
dealer's interest charges incurred on normal
floor plan financing are avoided. ¢

* Under the Dealer Agreement the dealer was
required to pay for all transportation charges
in the shipment of motorcycles from the Suzukl
facility. However, under several promotional
offers made by Suzuki, a dealer could qualify
to recelve the promoted motorcycles with
Suzuki paying the frelght cost.
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Borg Warner Corporation.’ Subsequently,
in March 1975, Bold-Morr arranged its floor
plan line of credit through the Harter Bank
and Trust Company of Canton, Ohio. The
Harter Bank extended a $125,000 line of
credit to Bold-Morr.

During the years 1975-76, Bold-Morr ex-
perienced some difficulties in making prompt
payment for models procured under the pay
as sold program and for parts it had ordered.
Because of financial problems, in November
1975, Bold-Morr applied for an additional
line of credit through the Suzuki Finance
Program.* Due to its precarious financial
posture, Bold-Morr was not approved for
this additional funding. Consequently, as
Bold-Morr's financial woes increased, so
did its inability to participate in several
promotional programs offered by Suzuki.

In May 1976, the Harter Bank terminated
Bold-Morr's floor plan line of credit, when
the dealership was unable to pay the prin-
cipal and interest on its capital loans.
Efforts by appellants to obtain alternative
financing or to sell the dealersip proved
unsuccessful. Inability to purchase new
models, maintain inventory and conduct an
effective advertising campaign marked the
quick and ultimate demise of the dealership.
In December 1976, the Harter Bank repos-
sessed Bold-Morr’s entire inventory and,
in turn, appellants terminated the Suzuki
dealership.

In an effort to recover losses, appellants
filed suit against Suzuki alleging violations
of federal antitrust laws. In attacking the
propriety of summary judgment, Bold-
Morr asserts that Suzuki’s promotional pro-
grams and business policies constituted
forms of price discrimination in viclat'on
of the Robinson-Patman Act. Additionally,
it is contended that certain arrangements
between the parties culminated in a series
of tying agreements in violation of both
the Sherman Antitrust Act and the Clayton
Act.

IT
[Summary Judgment]

It is a well established rule that motions
for summary judgment are disfavored in

antitrust litigation and that the standard for
granting summary judgment is strict. See
First National Bank of Arizona v. Cities
Services Co. [1968 Trape Cases f72,458],
391 U. S. 253, 284-90, reh’g denied, 393
U. S. 901 (1968); Poller v. Columbia Broad-
casting System, Inc. [1962 TRrADE CASES
170,228], 368 U. S. 464, 473 (1962); Smith
v. Northern Michigan Hospitals, Inc. [1983-1
Trape CAses {65,289], 703 F. 2d 942, 947
(6th Cir. 1983): Davis-Watkins Co. v. Service
Merchandise [1982-2 TrADE CASES 64,9017,
686 F. 2d 1190, 1197 (6th Cir. 1982); Taylor
Drug Stores, Inc. v. Associated Dry Goods
Corp. [1977-2 Trape Cases 61,579], 560
F. 2d 211, 213 (6th Cir. 1977). However,
this general rule does not preclude the use
of summary judgment in appropriate anti-
trust litigation. See First National Bank of
Arizona, supra, 391 U. S. at 288-90; Smith,
supra, 703 F. 2d at 947-48; Davis-Watkins
Co., supra, 686 F. 2d at 1197; Lupia v. Stello
D’Oro Biscuit Co., Inc. [1978-2 TRADE CASES -
162,343], 586 F. 2d 1163, 1166-67 (7th Gir.
1978), cert. denied, 440 U. S. 982 (1979).
See also Fed. R. Civ. P. 56 advisory com-
mittee note (1982) (summary judgment is
“applicable to all actions”). Indeed, the
very purpose of a motion for summary
judgment, to eliminate a trial where it
would be unnecessary and merely result in
delay and expense, warrants summary dis-
position of such cases when appropriate.

In ruling on a motion for summary judg-
ment, the evidence must be viewed in a
light most favorable to the party opposing
the motion. That party must be given the
benefit of all reasonable infercnces. See
Adickes v. S. H. Kress & Co., 398 U. S. 144,
157, 158-59 (1970); United States v.- Diebold,
Inc. [1962 Trace Cases fl 70,3221, 369 U. S.
654, 655 (1962); Davis-Watkins Co., supra,
686 F. 2d at 1197. However, when a motion
for summary judgment is made and sup-
ported, the opposing party may not rest on

_its pleadings, but must present sufficient

evidence supporting its claims to demon-
strate that there is a genuine issue of mate-
rial fact. See Adickes, supra, 398 U. Siat
150 & n. 19: First National Bank of Arizona,
supra, 391 U. S. at 288; Swmith, supra, 703
F. 2d at 947-48 See also Fed. R. Civ. P2

» Suzuk! required dealers to pay for motor-
cycles when the orders were submitted to
Suzuk! or upon delivery by cash or sight draft.
However, If the dealer had a floor plan line
of credit with a financial institution, and
proper arrangements made, Suzuk! would bill
the lending Institution. In this instance, pay-
ment was due upon receipt of the invoice for
the order. Thus, with respect to Bold-Morr,

{ 65,465

Suzuk! would bill Borg-Warner and then when
Bold-Morr changed its floor plan financing to
the Harter Bank, it would bill the bank.

« The Suzuk! finance program was devised
for floor plan financing of motorcycles. If a
dealer was credit qualified, as determined by
Suzuk!'s Credit Department, he could use this
financing in lleu of other arrangements or as
a supplement to existing financing.
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56(e). If the record evidence is not disputed
as to any material fact, the case should be
decided as a matter of law rather than
submitted to a jury. Dawuis-Watkins Co.,
supra, 686 F. 2d at 1197; Smith v. Hudson,
600 F. 2d 60, 64-65 (6th Cir.), cert. dis-
missed, 444 U. S. 986 (1979). Accordingly,
“the absence of any relevant probative evi-
dence in support of a litigant’s antitrust
claims will expose such claims to summary
judgment disposition.” Davis-Watkins Co.,
supra, 686 F. 2d at 1197. See First National
Bank of Arizona, supra, 391 U. S. at 290;
Smith v. Northern Medical Hospitals, Inc.,
supra, 703 F. 2d at 947-48.

Upon review of the record, we conclude
that Bold-Morr has failed to submit any
relevant evidence which would provide a
sufficient factuel basis to withstand sum-
mary judgment as to any of the asserted
grounds for relief. The antitrust claims in
the instant action raise only questions of
law. Therefore, we conclude that disposition
by summary judgment was proper under
the circumstances of this case.

111
[Price Discrimination)

Bold-Morr contends that the district
court erred in dismissing its claim of price
discrimination under §2(a) of the Clayton
Act, as amended by the Robinson-Patman
Act.’ Essentially, this section makes it un-
lawful for a seller to discriminate in price
between purchasers of the same or similar
goods actually sold, whether to the ultimate
purchaser or for resale, if the effect of such
price discrimination may be to lessen com-
petition substantially in a line of commerce
or with the competitors of the seller or its
customers. See Federal Trade Comm. v.
Anlawser-Busch  Tic. (1960 Trave CASEs
169,737}, 363 U. S. 536,-547-51 (1960) (the
term “price discrimination” is defined as
merely a difference in price). Bold-Morr
asserts two arguments to support its claim.
First, it is charged that Suzuki initiated
and maintained credit programs to enable
dealers to purchase Suzuki products, and
that Bold-Morr was not permitted to par-
ticipate in these programs. Bold-Morr as-

serts that, as a result, its actual cost for
motorcycles was greater than that of othér
Suzuki dealers who were approved for
these credit programs. Two programs are
cited by Bold-Morr in support of this con-
tention: the “pay as sold” and the Suzuki
finance programs.

Both the pay as sold program and the
Suzuki finance program were initiated to
afford credit to qualified dealers. Suzuki
maintains that participation in its credit
program is contingent upon a dealer’s over-
all credit worthiness, and, therefore, credit
decisions are based upon legitimate business
factors. Suzuki presented evidence that its
adverse credit decisions with respect to
Bold-Morr were based upon Bold-Morr's
poor financial condition. d

Section 2(a) is not violated when the
credit decisions are based upon legitimate
business reasons. See, e. g., Craig v. Sun Ot
Company of Pennsylvania [1975-1" TRrADE
Cases 160,290], 515 F. 2d 221, 224 (10th
Cir. 1975), cert. denied, 429 U. S. 829 (1976).
As noted by the Tenth Circuit, decisions
involving the extension of credit do not, as
a matter of law, constitute a Robinson-
Patman violation, since ‘“differences in the
borrower’s financial strength, business ex-
perience, and many other -factors. bring
about differences in the terms of credit,
security required, guarantees, and other de-
vices used by creditors under [such] cir-
cumstances.” Craig, supra, 515 F. 2d at 224.

The record shows that Suzuki demon-
strated the existence and application of
business factors in making its.credit deci-
sions. To be eligible under the pay as sold
program the dealer was required to meet
the following requirements: satisfactory
credit history with Suzuki; signing a con-
tinuing guaranty; signing a security d2gree-
ment; obtaining sufficient_insurance coverage;
and providing a current financial statement.
The record also reflects factors used by
Suzuki in evaluating the dealer's credit
worthiness, such as: the dealer’s credit
history, net worth, capital, cash position,
personal guaranty and success of the deal-
ership. Such financial factors also. were
used by Suzuki's credit department in de-

515 U. S. C. § 13(a) provides, in part:

It shall be unlawful for any person engaged
in commerce, In the course of such commerce,
either directly or Indirectly, to discriminate
in price between different purchasers of com-~
modities of llke grade and quality, where
either or any of the purchases involved In
such discrimination are In commerce, where
such commodities are sold for use, consumption
or resale within the United States or any
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Territory thereof or the District of Columbia
or any insular possession or other place under
the jurisdiction of the United States, and where
the effect of such discrimination may be sub-
stantially to lessen competition or tend to
create a monopoly Iin any line of commerce,
or to Injure, destroy, or prevent competition
with any person who either grants or know-
ingly recelves the benefit of such discrimina-
tion, or with customers of either of them. . . .
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termining whether a dealer was eligible for
a line of credit under the Suzuki finance
program,

Application of these factors to Bold-
Morr’s financial position reveals a prudent
credit decision by Suzuki. Bold-Morr had
a history of late payments for parts ordered
and for the models it procured under pay
as sold terms. When Bold-Morr acquired
the dealership, it had a loss carryover of
approximately $44,000 from prior years as
a Mazda dealer. In addition, Bold-Morr
had liabilities considerably exceeding its net
worth,

These facts demonstrate that Suzuki's
credit decisions with respect to Bold-Morr
were based upon legitimate business fac-
tors. Bold-Morr has failed to submit any
probative evidence which would suggest
that Suzuki's credit decisions were based
upon any other factors or motive. We
reemphasize that under Fed. R. Civ. P.
S56(e), Bold-Morr may not rest upon mere
allegations but must set forth specific facts
showing that there is a genuine issue of
material fact for trial. See First National
Bank of Arizona, supra, 391 U. S. at 288-90.
Since a decision to extend or withhold
credit which is based upon valid business
considerations does not violate § 2(a), and
since the only record evidence establishes
that Suzuki’s refusal to extend credit to
Bold-Morr under either program was based
upon valid considerations, it was not error
for the district court to grant summary
judgment on this issue.

Bold-Morr’s second price discrimination
arzument is that Suzuki's incentive pro-
grams, which offered to dealers various re-
bates, inventory adjustments, freight and
other allowances, were not practically: or
functionally available to it, in violation of
§ 2(a) of the Clayton Act, as amended. The
crux of Bold-Morr's claim is that Suzuki
conditioned the various price concessions
and allowances on the purchase of specific
quantities and makes of motorcycles, and,
as such, these promotional programs were
only available to large dealers and not
dealers of average size, thereby giving the
large volume dealer a competitive ad-
vantage.

The practice of conditioning price con-
cessions and allowances upon the customer's
purchase of a specific quantity of goods
will not give rise to a Robinson-Patman
violation if the concessions are available
equally and functionally to all customers.
See Federal Trade Comm. v. Morton Salt
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Co. [1948-1949 Trape Cases {62,247], 334
U. S. 37, 42 (1948); Shreve Equipment, Inc.
v. Clay Equipment Corp. [1981-1 TRADE CASES
1 64,016], 650 F. 2d 101, 105 (6th Cir.),
cert. denied, 454 U. S. 897 (1981); Mowrey
v. Standard Oil Company of Ohio, 463 F.
Supp. 762, 775-76 n. 17 (N. D. Ohio 1976),
affd without opinion, 590 F. 2d 335 (6th
Cir. 1978). See generally 16C Von Kali--
nowski, Business Organizations §27.04
(1982). Further, a claim of price discrimi-
nation will not lie if the buyer failed to
take advantage of a price concession which
was realistically and functionally available.
See Shreve Equipment, Inc., supra, 650 F.
2d at 105. The legislative history reveals
that the aim of the Act is to prevent a
large buyer from gaining discriminatory
preferences over the small buyer solely be-
cause of the large buyer's greater purchas-
ing power. See Federal Trade Comm. v.
Henry Broch & Co. [1960 TrapE Cases
169,728], 363 U. S. 166, 168-69 (1960);
Morton Salt Co., supra, 334 U. S. at 43.

In granting summary judgment on this
claim, the district court found that the
various concessions and allowances made
available by Suzuki's promotional programs
were practically and realistically available
to Bold-Morr. We agree. A review of the
record demonstrates that the purchasing
conditions imposed were well within the
means of the average Suzuki dealer.

Bold-Morr had a comparable floor plan
($125,000) with that of other area Suzuki
dealers. The imposed purchasing conditions,
although varying with each promotional
package, did not require large-scale out-
lays; rather, the purchase requirements in-
voived with mcst of Suzuki's promotions
required the purchase of four to eight units,
an outlay of Tess than $10,000. The record
shows that Bold-Morr participated in the
largest promotional program, the “Super
Deal,”. which required the purchase of at

-least 30 units.

It is also important to note that the
promotional packages were intended to en-
hance the sale of products to dealers by
providing economic incentives to purchase
the promoted models. Moreover, Suzuki did
not expect a dealer to participate in every
promotional program. It was a matter of
discretion with each dealer, in the exercise
of its business judgment, whether to take
advantage of the promotion. Appellant Pete
Bouldis testified that on some occasions he
participated in the promotional programs
and at other times he did not, despite the
fact that he had the financial ability to do
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so. Bouldis testified that he had cash flow
and inventory problems which prevented
him, at times, from participating in the
promotional sales. Accordingly, by appel-
lant’s own admission, there is no causal
link between Suzuki’s practices and ap-
pellant’'s alleged injuries.  See generally
16C Von Kalinowski, supra, at § 31.01[5] [c].

Accordingly, we conclude that Suzuki’s
promotional programs were equally and
functionally available to Bold-Morr, and,
therefore, §2(a) of the Clayton Act, as
amended, was not violated.

IV.
[Allowances and Services)

Bold-Morr contends that the district
court erred in finding that Suzuki’s practice
of extending credit, granting freight allow-
ances, services and return privileges did not
violate §§2(d) and 2(e) of the Clayton
Act, as amended.

Section 2(d) prohibits a seller from mak-
ing payments to one customer for services
or facilities furnished by the - customer,
unless such payments are available to all
purchasers on an equally proportional
basis.* See Federal Trade Comm. v. Fred
Meyer, Inc. [1968 Trape Cases { 72,383],
390 U. S. 341, 350-53 (1968); Federal Trade
Comm. v. Simplicity Pattern Co., Inc. [1959
Trape Cases 169,361], 360 U. S. 55, 65 reh’g
denied, 361 U. S. 855 (1959); Zoslaw wv.
MCA Distributing Corp. [1982-83 TRADE
Cases 165,078], 693 F. 2d 870, 881 (9th
Cir. 1982), cert. denied, — U. S. — (1983);
Vanity Fair Paper Mills, Inc. v. Federal Trade
C nem. [1962 Trape Cases 70,569), 311 F.
2d 480, 480-87 (2d Cir. 1962); Exquisite
Form Brassiere, Inc. v. Federal Trade Comms:
[1961 TrapE Cases 1 70,157], 301 F. 2d 499,
500 (D. C. Cir. 1961), cert. denied, 369
U. S. 888 (1962). On the other hand, § 2(e)
prohibits the seller from furnishing services
or facilities connected with the process and
handling of commodities upon all terms not
accorded to all purchasers on a proportion-
ally equal basis." See Simplicity Pattern Co.,

supra, 360 U. S. at 65; Zoslow, supra, 693
F. 2d at 881; Exquisite Form Brassiere, Inc.,
supra, 301 F. 2d at 500. See generally E.
Kinter, A Robinson-Patman Primer 30-34,
245-47 (1970); 16D Von Kalinowski, supra,
at § 34.02.

The aim of both sections.is to eliminate
devices by which preferred buyers obtain
discriminatory preferences under the guise
of promotional allowances. See Fred Meyer,
Inc., supra, 390 U. S. at 349-50; Henry Broch
& Co., supra, 363 U. S. at 168. However,
it is important to note that the discrimina-
tory practices made unlawful by §§2(d) &
2(e) must occur in connection with com-
modities obtained by the purchaser for re-
sale. See Fred Meyer, Inc., supra, 390 U. S.
at 355-57; L & L Oil Co., Inc. v. Murphy Oil
Corp. [1982-2 Trape Cases 64,725], 674 F.

‘2d 1113, 1119 (5th Cir. 1982); Purdy Mobile

Homes, Inc. v. Champion Home Builders Co.
[1979-1 Trape Cases {62,620], 594 F. 2d
1313, 1317 (9th Cir. 1979). :

Bold-Morr first claims that Suzuki's
credit programs (pay as sold and Suzuki
finance) violated §§2(d) and 2(e), as such
programs were only available to certain
favored customers. This claim is without
merit because discriminatory practices in
the extension of credit from the seller to
the buyer are beyond the scope of -either
§2(d) or §2(e). See, e.g, Murphy Oil
Corp., supra, 674 F. 2d at 1119 & n. 7;
Skinner v. United States. Steel Corp. [1956
Trape Cases {68,344],- 233 F. 2d 762, 765
(5th Cir. 1956). Accordingly, the extension
of credit is a . practice incident to -the
original sale rather than to the subsequent
resale of the product, and, therefore, out-
side the coverage of §§2(d) & 2{e). See
16C—Von—Kalinowski, supra, at §27.05;
Annotation, “Validity, construction, and ap-
plication of §§ 2(d) and 2(e) of the Robin-
son-Patman Act, regarding discriminatory
payment for or furnishing of services® or
facilities,” 24 ALRFed 9, 81-83 (1975).

Bold-Morr also argues that Suzuki's
freight allowances (prepaid freight promo-
tions), conditioned upon the purchase of a

*15 U. S. C. §13(d) provides:

It shall be unlawful for any person engaged
In commerce to pay or contract for the payment
of anything of value to or for the benefit of a
customer of such person In the course of such
commerce as compensation or in conslderation
for any services or facilities furnished by or
through such customer In connection with the
processing, handling, sale, or offering for sale of
any products or commodities manufactured,
sold, or offered for sale by such person, unless
such payment or consideration Is avallable on
proportionally equal terms to all other cus-

Trade Regulation Reports

tomers competing in the distribution of.such
products or commodities.

115 U. S. C. § 13(e) provides:

It shall be unlawful for any person to -dis-
criminate In favor of one purchaser agalnst
another purchaser or purchasers of a commodIty
bought for resale, with or without processing,
by contracting to furnish or furnishing, or by
contributing to the furnishing of, any services
or facilities connected with the processing, han-
dling, sale, or offering for sale of such com-
modity so purchased upon terms not accorded
to all purchasers on proportionally equal terms.

1 65,465




70,67 2

Court Decisions

604 7-11-83

Bouldisv. U. S. Suzuki Motor Corp.

specific number of motorcycles, violated
§§ 2(d) & 2(e). This claim also lacks merit,
since freight allowances relate merely to
the initial sale of the product and not its
resale. Therefore, freight allowances fall
outside the coverage of both §2(d) and
§ 2(e). See, e.g., Centex-Winston Corp. v.
Edward Hines Lumber Co. [1971 TRADE CASES
173,671], 447 F. 2d 585, 588 n. 5 (7th Cir.
1971), cert. denied, 405 U. S. 921 (1972);
Chicago Spring Products Co. v. United States
Steel Corp. [1966 Trape Cases f{71,766],

254 F. Supp. 83, 84-85 (N. D. Ill. 1966),
aff'd per curiam, 371 F. 2d 428 (7th Cir.
16C Von Kalinowski, supra, at

1966) ;
§ 27.05.

It is also asserted that Suzuki violated
§§ 2(d) & 2(e) by refusing to accept mer-
chandise returns from Bold-Morr, while ac-
cepting returns from other dealers. Under
the Dealer Agreement between the parties,
Suzuki merely had the “option” to repur-
chase a dealer’s models and inventory.
Nonetheless, the record demonstrates that
Suzuki' did repurchase from the Harter

Bank all of Bold-Morr’s floor plan financed °

units. In addition, Suzuki exercised its re-
purchase option with respect to all the units
Bold-Morr acquired under pay as sold
terms.

It has been held that a seller who per-
mits certain of its customers to return
unsold goods for credit, while not extend-
ing the same privilege to other customers,
violates § 2(e). See, e.g., Joseph A. Kaplan
& Sons, Inc. v. Federal Trade Comm. [1965
Trape Cases [ 71,444], 347 F. 2d 785, 787-88
(D. C. Cir. 1965); Students Book Co. w.
Washing‘on Lew Buok Co. [1955 TIRADE
Cases 168,201), 232 F. 2d 49,50 (D.-C.
Cir. 1955), cert. denied, 350 U. S. 988
(1956). However, it is also required that
the return privilege be connected with the
resale of the product to trigger-the appli-
cation of §2(e). See Fred Meyer, Inc,
supra, 390 U. S. at 349. In the present
case, Bold-Morr's dealership was termi-
nated by the time the repurchase option
became effective, and, therefore, Bold-Morr
no longer was engaged in the ongoing busi-
ness of selling motorcycles. Clearly, this
situation is unlike one where return privi-
leges are denied to an ongoing and viable
business enterprise. Accordingly, with the
dealership terminated, the failure of Suzuki

to exercise its repurchase option with re-
spect to portions of Bold-Morr’s inventory,
had no relation to the resale of the good
as required by § 2(e). ;

The final claim under §§2(d) & 2(e)
is that advertising monies, termed co-op
funds, were made available to other deal-
ers which were not practically available to
Bold-Morr.* There is no dispute that these
advertising allowances fall within the scope
of §2(d), and, thus, Suzuki was required
to make the allowances available on propor-
tionally equal terms to all of its customers.
See Simplicity Pattern Co., supra, 360 U. S.
at 65; Schoenkopf v. Brown & Williamson
Tobacco Corp. [1980-81 Trabe CAsEes
163,687], 637 F. 2d 205, 209 (3d Cir. 1980).

Generally, to assure proportionality, the
seller is free to devise any particular
method, so long as the system utilized does
not discriminate in favor of the large vol- .
ume buyer. The Federal Trade Commis-
sion has stated that the best way to
assure fairness in advertising allowances is
to base the payments “on the dollar volume
or on the quantity of goods purchased dur-
ing a specified period.” FTC Guides for
Advertising Allowances and other Mer-
chandising Payments and Services, 16
C. F. R. §240.7 (1982). See 16D Von
Kalinowski, supra, at § 35.04.

The record shows that Suzuki based the
allocation of co-op advertising funds ac-
cording to the number of motorcycles pur-
chased by a dealer. Under this plan, a
certain dollar amount for each model pur-
chased by the deale: -would be credited to
the dealer's co-op aavertising fund. The
record further demonstrates that Suzuki's
promotional programs which offered allow-
ances for advertising, involved modest re-
quirements to assure that the co-op funds
were available to all dealers on a propor-
tionately equal basis. Therefore, since Su-
zuki allocated its advertising allowances
pursuant to a plan acceptable to the Federal
Trade Commission, we conclude that it
was appropriate to grant' summary judg-
ment on this issue as well. See Fred
Meyer, supra, 390 U. S. at 358 (payment
of promotional allowances is not barred so
long as the supplier takes responsibility
under the rules and guidelines promulgated
by the Federal Trade Commission).

* Co-op advertising Is a program employed by
Suzukl! to supplement a dealer's local advertls-
ing. Co-op funds are generated by the purchase
of motorcycles. Specified dollar amounts for

{ 65,465

each model of motorcycles purchased by the
dealer are credited to the dealer's co-op advertls-
ing fund. The dollar amounts vary from time
to time and from model to model.

© 1983, Commerce Clearing House, Inc.
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V.
[Tying Arrangements)

Bold-Morr’s final claim on appeal is that
Suzuki imposed a number of unlawful tving
agreements, violating both § 1 of the Sher-
man Antitrust Act® and § 3 of the Clayton
Act.”

A tying agreement exists when a seller,
having a product which buyers want (the
“tying product”), refuses to sell it alone
and insists that any buyer who wants it
must also purchase another product (the
“tied product”). Northern Pacific Ry. Co.
v. United States [1958 TRADE CASES 11 68,9611,
356 03RS ST 5-6 (1958); Bell w. Cherokee
Awiation Corp. [1981-2 TRADE CASES 11 64,318],
660 F. 2d 1123, 1126 (6th Cir. 1981). The
“essence of illegality in tying agreements
is the wielding of monopolistic leverage;
a seller exploits his dominant position in
one market to expand his empire into the
next.” Times-Picayune Publishing Co. v.
United States [1953 Trape Cases 67,494],
345 U. S. 594, 611 (1953). Thus, tying
arrangements are per s¢ unlawful under §1
of the Sherman Act, §3 of the Clayton
Act, or both, “whenever a party has suffi-
cient economic power with respect to the
tying product to appreciably restrain free
competition in the market for the tied
product and a ‘not insubstantial’ amount
of interstate commerce is affected.” Fortner
Enterprises, Inc. v. United States Steel Corp.
[1969 Trape CASES 172,757), (Fortner I)
394 U. S. 495, 499 (1969), quoting Northern
Pacific Ry. Co., supra, 356 U. S. at 6.

Under §1 of the Sherman Act, a tying
arrangement is per se illegal if the following
three e.ements are presented:

(1) There must be-a tying arrangement
between two distinct products or serv-
ices;

(2) The seller must have sufficient eco-
nomic power in the tying market to
restrain appreciably competition in the-
tied product market; and

(3) The amount of commerce affected
must be “not insubstantial.”

Fortner I, supra, 394 U. S. at 499; Northern
Pacific Ry. Co., supra, 356 U. S. at 6; Bell,
supra, 660 F. 2d at 1127. Additionally, §3
of the Clayton Act is violated if the tying
arrangement involves goods, wares, mer-
chandise or other commodities. See generally
16B Von Kalinowski, supra, at § 12.04[1].

A.
[Freight]

The first alleged tying arrangement in-
volves freight allowances. Normally, the
dealer was obligated to pay all - freight
charges in the shipment of motorcycles.
However, under various promotions offered,
Suzuki agreed to prepay the freight charges
if the dealer purchased a specific quantity
of motorcycles. Bold-Morr avers that this
practice constituted an unlawful tying ar-
rangement, with the tying product being
motorcycles and prepaid freight as the tied
product.

Such an allegation cannot withstand anal-
ysis. Bold-Morr was never compelled to
participate in these programs to obtain the
tying product. Unlike the common scheme
found in tying arrangements, it was to
Bold-Morr's advantage to participate in the
promotional programs, as it would shift the
expense for freight services from Bold-
Morr to Suzuki. Additionally, Suzuki did
not offer to provide freight services, but,
rather, it only offered to absorb the cost
for such services. Thus, this situation is
distinguishable from those cases relied upon
by Bold-Morr in which buyers were re-
quired to pay for freight service supplied
by the seller in order to procure the tying
prodict. See e g., Anderson Foreign Votors,
Inc. v. New Englanc Toyota Disiributor,
[1979-2 TrADE CASES {1 62,833], 475 F. Supp.
973, 981-86 (D. Mass. 1979). Lastly, under
the circumstances presented, it appears
doubtful that freight allowances could be
considered a “separate product” for pur-
poses of §1, as the allowances appear to
constitute an inseparable part of the pur-
chase price for the tying product. Cf.

?15 U. S. C. § 1 provides, in part:

Every contract, combination In the form of
trust or otherwise, or conspiracy, in restraint
of trade or commerce among the several States,
or with foreign nations, is declared to be illegal.

1015 U. S. C. § 14 provides:

It shall be unlawful for any person engaged
In commerce, in the course of such commerce,
to lease or make a sale or contract for sale of
goods, wares, merchandise, machinery, supplies,
or other commodities, whether patented or un-
patented, for use, consumption, or resale within
the United States or any Territory thereof or
the District of Columbia or any Insular posses-

Trade Regulation Reports

sion or other place under the jurisdiction of the
United States, or fix a price charged therefor,
or discount from, or rebate upon, such price,
on the condition, agreement, or understanding
that the lessee or purchaser thereof shall not
use or deal in the goods, wares, merchandise,
machinery, supplies, or other commodities of a
competitor or competitors of the lessor orseller,
where the effect of such lease, sale, or contract
for sale or such condition, agreement, or under-
standing may be to substantially lessen com-
petition or tend to create a monopoly in any
line of commerce.

{ 65,465
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Fortner I, supra, 394 U. S. at 507 (credit
may constitute an inseparable part of the
purchase price for the item so that the
entire transaction could be considered to
involve only one product); Foster v. Mary-
land State Savings and Loan Association
[1978-2 Trabe Cases f62,283], 590 F. 2d
928, 931-33 (D. C. Cir. 1978), cert. denied,
439 U. S. 1071 (1979) (fee for legal services
are not a separate product but incidental
to purchase of residential property loan).

Therefore, we conclude that the offered
freight allowances did not violate §1 of
the Sherman Act. It is also clear that
the allowances did not violate the Clayton
Act, since freight allowances do not con-
stitute a commodity triggering the applica-
tion of § 3.

B.

[Rebates]

Bold-Morr argues that rebates offered by
Suzuki, conditioned upon the purchase of
a2 number of models, constituted a tying
arrangement. Under this theory, motor-
cycles represent the tying product and
rebates are the tied product.

This contention, too, is without merit.
A rebate is a retroactive price discount or
adjustment given by the seller to induce
the sale of a particular product. It is
neither a service nor a product for which
a separate market exists. Therefore, such
2 claim cannot be sustained under the
Sherman Act or Clayton Act.

C.

Another alleged tying arrangement in-
volves various package deals offered by
Guzuki to its uealers. Such deals involved
the conditioning of free motorcycles, freight
allowances, advertising materials and co-op
funds, upon the dealer’s purchase of a
number of motorcycles. Thus, Bold-Morr
contends that the tied product is motor-
cycles and that the various items and
price discounts constitute the tying products.

As noted, above, the price concessions
under these circumstances are SO related
to the principal product that it is difficult
to conclude that two separate products
exist. On the other hand, it is arguable
that some of the advertising materials—spec
sheets and displays—do constitute separate
products, and, therefore, the potential for
a tying arrangement is present. However,
Bold-Morr is unable to prevail on this
claim, since the record clearly demonstrates
that the various advertising materials could

q 65,465

be purchased freely by any dealer. Ac-
cordingly, since these items could be ob-
tained without purchasing the tied product,
no tying arrangement could exist. See
Northern Pacific Ry. Co., supra, 356 U. S.
at 6 n. 4.

D.
[Credit]

The final alleged tying arrangement
claimed by Bold-Morr is that the pay as
sold terms and participation in the Suzuki
finance program were conditioned upon
Bold-Morr purchasing certain models and
quantities of motorcycles. Although this
allegation seemingly makes motorcycles the
tied product and credit as the tying prod-
uct, Bold-Morr, in response to Interroga-
tory #85, stated that the tying products
are motorcycles and credit represents the
tied product.

Assuming that credit is the tied product,
there is no way a tying arrangement could
exist, as Bold-Morr would have to show
that in order to purchase the tying product
it was required to obtain credit from Suzuki.
However, it is clear from the record that
Suzuki did not condition the purchase of
motorcycles on Bold-Morr's participation
in the credit programs. Rather, it is evident
that motorcycles could be purchased for
cash, by credit from an outside lender, or
pursuant to Suzuki’'s promotional or credit
programs.

Even if the arrangement is considered in
the alternative (i.e., credit as the tying
product and motorcycles as the tied prod-
ucts) a tying arrangement cannot be found.
Under this analysis the focus, once again,
is whether two separate and distinct proi-
ucts exist. Under the circumstance of this
case, we are convinced that the extension
of credit by Suzuki to its dealers was such
an inseparable part of the purchase price
for the motorcycles that the transaction
involved only a single product. Cf. Catalano,
Inc. v. Target Sales, Inc. [1980-2 TRADE CASES
163,352], 446 U. S. 643, 648, reh'g denied,
448 U. S. 911 (1980) (credit terms must
be characterized as an inseparable part of
the price); United States Steel Corp. v. Fort-
ner Enterprises, Inc. [1977-1 Trape CAsEs
1161,294], (Fortner 1I) 429 U. S. 610, 622-23
(1976) (Burger, C. J., concurring) (Fortner
I should not be read to cast doubt on the
legality of credit financing by manufactur-
ers or distributors); Fortner I, supra, 394
U. S. at 507 (“In the usual sale on credit
the seller, a single individual or corpora-

© 1983, Commerce Clearing House, Inc.
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tion, simply makes an agreement determin-
ing when and how much he will be paid
for his product. In such a sale the credit
may constitute such an inseparable part of
the purchase price for the item that the
entire transaction could be considered to
involve only a single product.”). Therefore,
we conclude that no tying arrangement
existed under the Sherman Act with respect
to Suzuki's credit programs. It is also clear
that the Clayton Act is inapplicable under
this claim, as credit is a service and not

In summary, appellants fell victim to the
economy and poor. financial management.
The record discloses no real issues of fact
which would be appropriate for a full scale
trial. Appellants have shown no issues of
material fact requiring a remand for trial.
Accordingly, we conclude that the district
court did not err in granting Suzuki's mo-
tion for summary judgment.

Afirmed. The costs of this appeal are
taxed against appellant. '

a commodity.

[f 65,466] The Interface Group, Inc. v. Gordon Publications, Inc.
U. S. District Court, District of Massachusetts. Civil Action No. 83-92-G. Dated

April 25, 1983.
’ Sherman and Massachusetts Antitrust Acts

Refusal to Deal—Computer Trade Show Publications—Distribution at Hotels—Pre-
liminary Injunction.—For purposes of a preliminary injunction, a computer trade show
producer’s requests to hotels in cities where shows were being held to prohibit a com-
peting trade show daily tabloid publisher from distributing its publications at the hotels
did not amount to a concerted refusal to deal because the competitor had not demon-
strated that such conduct would continue at future shows. Rather, the producer
acknowledged that it had no right to interfere with the competitor’s distribution of its
publications at hotels and all other areas that had not been leased by the producer.
See 1 2450.30.

Attempted Monopolization—Relevant Product Market—Free Daily Computer Trade
Show Tabloids—Substitutability—Computer Dealer Trade Publication Advertising.—Free
daily computer trade show tabloids did not constitute a relevant market or submarket
for purposes of determining whether a trade show producer had attempted to monopolize
a market by excluding a competing tabloid publisher from a show. The producer's
tabloid editor set advertising rates by reference to rates charged by other computer
trade publications; the same advertisers that advertised in the competitor’s trade publi-
cations also advertised in its daily tabloid; while the minor daily updating of the news
content of the tabloids might have been peripherally interesting to show attendees, there
was no evidence that the daily updating affected the advertisers; the competitor’s
advertisers in its own tabloids showed that several of its publications were sent to the
same organizations attending the show; and some of the advertisers that had placed
ads in the competitor’s other publications pulled their ads when they learned that that
publication niight not be wllowed to be distributed at the show. The daily tabloids were
in the market for computer dealer trade publications, a very competitive market
in which the producer had a very small market share. See 1] 760.67. §

Attempted Monopolization—Dangerous Probability of Success—Exclusion of Free
Computer Trade Show Tabloid from Show—Achievement of Monopoly Position.—The
fact that a computer trade show producer charged five times the amount for advertising
rates in its free daily trade show tabloid that a competing tabloid publisher had charged
prior to being excluded from a trade show by the producer did not show that the
producer had achieved a monopoly position or was charging monopoly prices. The
producer had set a competitive price to compete with advertising in other trade publica-
tions, and the competitor’s lower prices reflected its marketing strategy to use its show
tabloid to attract advertising in its other publications. See f 770.20.

Monopolization—Essential Facilities Doctrine—Exclusion of Free Computer Trade
Show Tabloid from Show—Monopoly Power—Availability of Other Shows.—A computer
trade show was not an essential facility for purposes of determining whether the show
producer’s exclusion of a free daily trade show tabloid publisher from the show consti-
tuted a misuse of monopoly power. The producer did not have monopoly power in the

Trade Regulation Reports q 65,466
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January 18, 1983

Hon. G. Wix Unthank

Judge, United States District Court
U.S. Courthouse

Pikeville, Kentucky

Re: Garland Lansaw v. The Goodyear Tire and Rubber
Company
Civil Action 80-224

Dear Judge Unthank:

I am enclosing a copy of Plaintiff's Motion for Continuance which is

being filed in the United States District Court, Eastern District of Kentucky
at Covington. The enclosed copy is for the Court's convenience.

Respectfully,

STRAUSS4 "TROY/AND‘RUEHLQANN €O, MPLAL

(A Ol (~g ¢

Charles G. Atkins

mas
enclosure
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Hon. G. Wix Unthank, Distriect Judge
United States Distriet Court

Federal Bldg.

Pikeville, Kentucky 41501

RE: Garland Lansaw v. The Goodyear Tire & Rubber Company
Pikeville Civil Action No. 80-0224

Dear Judge Unthank:

Enclosed is a draft of a Partial Summary Judgment in this case, prepared by

Defendant, Goodvear Tire & Rubber Company, as the prevailing party. Please review
this, and enter it if it meets with your approval.

Our latest check with the Clerk indicates that no bond has been posted by
Plaintiff. As we understand the Court's May 17, 1982, Order, entry of judgment would
now be in order.

Thank you for your attention.
Very truly yours,

HARBISON, KESSINGER, LISLE & BUSH

Ll e

Charles J. Lisle

CJIL/mw
Ene.

Mr. Larry Silverman, Esq.
Mr. Charles G. Atkins, Esq.




JUDGE :

I called the lawyers and told them to come prepared to
discuss discovery deadline, pretrial and trial dates, and
the damages portion of the defendant's motion for summary
judgment. You need to overrule the motion for a continuance

of the status conference. Thanks,




DARE  MAYSTGE1982 AT 11:00 A.M. J DGL UNTHANK

SET.FORSTATUS‘CONFERENCE ATPIKEVILLE

PIKEVILLE BRAXAXAAY CIVIL -+ 80=224

GARLAND LANSAW, d/b/a :
PADEN TIRE SERVICE Mitchell B. Goldberg
Henry D. Stratton

THE GOODYEAR TIRE & .RUBBER CO. : Marshall Cox
Nathan\Elliott, Jr.

e <

STATUS CONFERENCE

12/04/80 L COMPLAINT,

1/16/81 | SUMMONS, w/Marshal's return served on Joan Rogers 12/10/8(
ANSWER of deft

2/5/81 18 REPLY of plff to Counterclaim

REPLY MEMORANDUM of deft in support of mot for reconsidera
tion - -TENDERED 3/27/81

9/2/81 42 JOINT STATEMENT of ptys of Agreed & Disputed Facts &
TENTATIVE WITNESS LIST

2/2/82 #70 CIVIL MIN:(GWU) (1) Oral motion of deft for judgment on
counterclaim to be submitted by written pleading
NOTE: Has not been filed

4/22/82 1480 CIVIL MIN:(GWU) STATUS CONF. on 4/19/82, P1ffs shall
post supersedeas bond in amt $18,060.00 on or bef.

5/4/82 & motion for S/J on counterclaim as to merits
of case, PASSED for further consid. of Court.
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VS ¢

12/4/8 COMPLAINT filed.
ANSWER & COUNTERCLAIM of deft TENDERED 1/30/81

7/16/81 AMENDED COMPLAINT of plff w/ JURY DEMAND
STIPULATION & PROTECTIVE ORDER as to confidential information
7/21/81 ANSWER & COUNTERCLAIM of deft to amended complaint *

RRRERxG£XF£8%
ANSWERS-of-piffs-te-1lst-set-of-Interrogatories-TENDERED-10/27/8%1
HRDE2)/E8Y(8 2 BRSO

4/5/824#77 MOTION, of deft for s/j on their counterclaim pur FRCP 56
, of deft in support mot for s/j on counterclaim

4/19/82 #79 MEMORANDUM IN OPPOSITION of plff to deft's motion for S/J on deft's
counterclaim.




STATUS CONFERENCE: Garland Lansaw v. Goodyear Tire.

This is set for a status conference today. I think the
main thing you should be aware of is defendant's motion
for summary judgment as to its counterclaim in the sum

of $18,060.90. I have read the memo in support of the
motion and think that the motion should be granted. They
are going to argue the merits of it, so you will have the
benefit of hearing the plaintiff's side of the story. I

haven't had that benefit because the plaintiff has not

given us his side of the story in writing. Some discovery

has taken place, but the only outstnding motion is the
one for summary judgment as to the counterclaim by

Goodyear Tire.




STATUS CO NFERENCE: Landsaw v. Goodyear

Judge, the last thing you did was hold a preliminary conference
on September 22, 1981. There was a kink in the discovery machine,
and you attempted to work it out by proposing the following:

1. Patrties to clarify their interrogatories and answers by
i1807/210)/4 81

2. plaintiff given 30 additional days in which to
answer the 70 interrogatories. Given until 10/22.

on or before 11/23 parties to file request for
clarification of interrogatories and answers thereto.

Since that time, the following things have been done by the
parties:

1. On 10/27 plaintiff tendered their answers to
defendant's first set of interrogatories.

Recommendation: order this filed.
2. Various notices to take depositions by plaintiff

3. On 11/18 plaintiff responded to defendant's first
request for production of documents.

On 11/23 defendant requested clarification of and
responsive answers to defendant's first set of
interrogatories. (this was done by the deadline you set)

On 12/3 plaintiff requested clarification of and
responsive answers to its first set of interrogatories.
(they missed the deadline)

On 12/28 plaintiff responded to defendant's request
for clarification and resppnsive answers to defendant's
first set of interrogatories.

Conclusion: It appears that the defendant has not yet responded
to the plaintiffs' request for clarification and
responsive answers to plaintiffs' interrogatories.

¢Other than that, things seem to picking up.

Recommendations: I would now attempt to limit the number of
e interrogatoriles used, and forcel themitol oo

to oral depositions (that's what that tape
on discovery was about). Make them cut down
to the bare essentials what they are after.
You might even want to suggest the use of
phone conferences after this, since the lawyers
are so far away. Keep after them so that this
thing doesn't drag on and on....tell them that
we have a limited warranty of triability....
three days. Go get em, Judge.




MONDAY, FEBRUARY 1, 1982

PIKEVILLE CIVIL NO. 80-224 JUDGE UNTHANK

Richard Boyston
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GARLAND LANSAW, d/b/a
PADEN TIRE SERVICE

THE GOODYEAR TIRE & RUBBER COMPANY Marshall Cox
INaEhanEEHStot ] et

Patricia Farren

STATUS CONFERENCE

PROCEEDINGS

FILED
12/4/80 COMPLAINT
2:/:5 /481l - REPLY of P1ff. to Counterclaim
7/16/81 l: AMENDED COMPLAINT of P1ff. w/JURY DEMAND

/210 /e8H 1 ANSWER & COUNTERCLAIM of DEFT. to AMENDED
COMPLAINT

9/8/81 /3 PRELIMINARY TRIAL MEMORANDUM OF PLFF.
_— TENDERED 9/17/81 (Due 9/8/81)

9/23/81 | ANSWERS ‘'of P1 . 's'ito Birst 'set of
INTERROGATORIES - TENDERED 10/27/81
(OutiioftimeRas o ull0/2:2//3115)
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WILLIAM V. STRAUSS
RICHARD D. HEISER
MITCHELL B.GOLDBERG
ERNEST A. EYNON I
LARRY A. NEUMAN®
C.FRANCIS BARRETT
ALAN C. ROSSER
THOMAS C.RINK

H. PATRICK WEBER
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STRAUSS, TROY AND RUEHLMANN CO., L.P. A.

ATTORNEYS AND COUNSELORS AT LAW WILLIAM R. JACOBS
MICHAEL R. OESTREICHER
2100 CENTRAL TRUST CENTER RICHARD BOYDSTON
EDWARD M. FRANKEL
JAMES G. HELDMAN
CHARLES J. POSTOW
CHARLES C.EISSINGER,JR.
M. MICHELE FLEMING
ANN W. McLEOD

201 EAST FIFTH STREET

CINCINNATI, OHIO 45202

TELEPHONE (513) 621-2120 JOANNE M. SCHREINER
PAUL B.CALICOX
TELEX: 214240 LARRY A. TEMIN
JEFFREY D. TROY
CABLE: STARCO

COUNSEL:

#*ALSO ADMITTED TO PRACTICE IN KENTUCKY LUCIEN G, STRAUSS

G. Wix Unthank, Judge

United States District Court
Eastern District of Kentucky
Federal Building

136 Walnut Street

Lexington,

Re:

Kentucky 40503

Garland Lansaw V.

The Goodyear Tire & Rubber Company
UiSh Dl stRicElCourt M T NDIEKyS)
Civil Action No. 80-224

Dear Judge Unthank:

I enclose for your information and retention in the file
of the above styled action a copy of my letter dated October 21,
1981 to opposing counsel regarding service of plaintiff's
answers to defendant's first set of interrogatories two days sub-
sequent to the date the Court ordered those answers filed pur-
suant to its order dated September 23, 1981.

RB/jc

Sincerely,

STRAUSS, TROY AND RUEHLMANN
GO PR

Richard Boydston

cc: Rufus Lisle, Esq.
Patricia Farren, Esq.
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®ALSO ADMITTED TO PRACTICE IN KENTUCKY Pctobexr 21 - 1981 LUCIEN G.STRAUSS

Rufus Lisle, Esqg.

Harbison, Kessinger, Lisle & Bush
4th Floor

Bank of Lexington Building

101 East Vine Street

Lexington, Kentucky 40507

Re: Garland Lansaw v. The Goodyear
Tire & Rubber Company
e STbalstElictl Connty (BaaD L Ky
Civil Action No. 80-224

Dear Mr. Lisle:

We have prepared plaintiff's answers to defendant's first
set of interrogatories, but Mr. Lansaw will be unable to review
and sign them until Saturday, October 24, 1981 on which date he
will hand deliver those answers to your office.

In addition in error we noticed the depositions for both
Messrs. Stewart and Harig in Cincinnati at 9 a.m. on November 18,
1981. We would like to schedule the deposition of one of the two
for 9 a.m. on November 17, 1981 and of the other at the same hour
on the following day, November 18, 1981. We remain willing, how-
ever, to accommodate you, your client, the deponents, and other
counsel for defendant as to the scheduling of these two depositions.
Please advise me at your early convenience how you wish to proceed.

Sincerely,

STRAUSS, TROY AND RUEHLMANN
CO., L.P.A.

Richard Boycston

RB/jc

e EPatra claiRarren, JEsas

bcc: Pamela Todd Robinette, Esg., Charles G. Atkins, Esq.,
Mitchell B. Goldberg, Esg., Mr. Garland Lansaw




JUDGE:" " CEV LI ACG.N NO. 80-224: GARLAND L‘AW d/b/a PADEN TIRE SER.

Vie
THE GOODYEAR TIRE AND RUBBER CO.

THIS is an anti-trust suit in which the plaintiff alleges that
defendant breached the terms of the Authorized Dealer Agreement
of 7/16/75, and that defendant discriminated against plaintiff.
Both parties have submitted an agreed statement of disputed and
undisputed facts, and each has completed a preliminary trial
memorandum

Plaintiffs wish to take up some discovery matters with this court
at the PTC, as it appears some of the records are quite voluminous.
They contend as follows:

1. defendant violated RObinson-Patman Act by:
a. selling tires of like grade and quality to plaintiff's
competitors at prices lower than those offered to plaintiffs.
b. not giving plaintiffs same chance w/r purchase oppor-
tunities and discounts as given other competitors;
c. discriminating vs. plaintiffs in payments and adjustments
for warranty work.

Defendants have counterclaimed for money due it from plaintiffs.

The defendants allege they have been stymied in their delineation

of the legal issues due to slow compliance by the plaintiffss

with discovery. Defendants defend on basis of Statute of Limitations,
along with significant discussions about the burden the plaintiffs

must bear.
dwj:




Mitchell B. Goldbert
Henry D. Stratton

GOODYEAR TIRE & RU £ Marshall Cox
Harbison, Kessinger, Lisle &
Bush

ELIMINARY CONFEREN




GARLAND LANSAW V. THE GOODYEAR TIRE AND RUBBER COMPANY

There is an outstanding motion for judgment on
the pleadings, all the memoranda concerning which are not
due until sometime in June.

This is an anti-trust action based on Sherman
Anti-trust act and the Robinson Patman Act.

Plaintiff, a dealership for Goodyear says he
was treated differently than the other authorized dealerships.
Due to the prices charged him by Goodyear he was forced out
of business.

Defendant has not filed a preliminary memorandum.

This case is extremely complex. After ruling
on the motion for judgment on the pleadings, if there is
still a case, we should consider some form of order to
narrow the issues; perhaps similar to the pre-trial order
for Blue Diamond.

In the interim:

1. Set date for agreed and disputed facts.

2. Set date for cut off of discovery. This should
be rather lenghty -- as much as one year.

3. Set date for pre-trial, assuming the
discovery'is not to far in the future.




