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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
: PIKEVILLE

.COURT SCHEDULE FOR NOVEMBER 10 ' ° 74 82 = HONORAELE é WIX UN%HJH{
: SO Sk S : Lrs Al

[}

9:30 CRIMINAL 82-23-1 - ARRAIGNMENT - United States vs: James Messer

jotoo S Ig %{/PL; _;d_/:/&(bL,{ :.AS 0/%?7@-4 g/dl/LZ’A,C _v—/(é/t,«d,/./(:f
i @/p{, &L;tLW}O& Lyall) d/;:/?_ 7 %7-(. Ay, :

r

2:00 CIVIL 81-11 - PRE-TRIAL CONFERENCE - Eugene P. Cotterman vs: -
Roy Holbrook, et al

3-.30CIVIL_82-110 SLJ;AEU;S‘ CONFERENCE —~—Corbett Pelphrey;—Et—-Al vs:
; John—Galt—ZEnergy: I _ O

(s
=0 )

PLEASE NOTE:

WHER MORE THAN ONE CASE IS SCHEDULED FOR THE SAME HOUR, THE CASES WILL

BE CALLED BY THE CLERK IN NUMERIC >
e e AL ORDER, UNLESS OTHERWISE DIRECTED BY

?;‘AI;EI:)?NG ORDERS OF THE COURT ARE AVAILABLE FROM THE CLERK

Motions in t}_le Pil.(eville Division of this Court- CIVIL
Format of briefs in the Pikeville Division of this Court
Pre-trial conferences for civil actions-Pikeville Division

Motions in the Pikeville Division of thiis G
1mi — CRI}
Preliminary Conference Procedure~CIVIL ourt MINAL

ALL PLEADINGS ARE TO BE FILED WITH THE CLERK'S O
PLEADINGS DIRECTLY TO JUDGE UNTHANK S gt SEEIEEpDONOT SEND
IﬂSSSAGES—fIt is the policy of the Clerk's Office to R AL
m}ejzss_agets Or attormeys while they are in attendance- at *our Court.
Tlese messages will be. placed on the Counter of the Clerk's Qktaice’
please check this pad at frequent intervals for any incoming calls:

CIVIL COVER SHEETS, MARSHAL'S 285 FORM!
REQUEST EROM e ofpHARSHAL'S 2 ORMS, ETC. ARE AVAILABLE UPON







ASSIGNED FOR . ' “ORAL ARGUMENT .
e = AT PIKEVALTE S KRN CRY

ON ~ 'NOVEMBER -10, 1982 AT - 10:00 A.M
PIKEVILLE CIVIL ACTION NO. 82-99

MARY DEBORD, ET AL David Rubinstein
: Tom Fitzgerald
Robert Jordan

VS

JAMES WATT. , SECRETARY OF INTERIOR

AND DINCO COAL SALES, INC. U iS. Attorney;
Daviid@ G, Shoxt
William H. Gorin
Gl fford By latta

ORAL ARGUMENT ON MOTION FOR STAY OF JUDGMENT PENDING APPEAL

4/14/82 #1 COMPLAINT

5/19/82 {2 RESPONSE (ANSWER)., of Dinco .Coal Sales, Inc-.

6/15/82: 45 ANSWER, of deft, James G. Watt, Sec. of Interior

9/29/82 #15 MEMORANDUM OPINION (GWU) .

7H1 6B ORDERE(GWUN S EID Mot o f plif & Eor 'S/Jl SUSTATNEDS2)EMot « Eor

S/diofiideft i Sec. Int. DENIED: “(3) Decilsion! REVERSED: (4)
Matter REMANDED to Secretary of Interior for proceedings
not inconsistent w/memorandum opinion (5) MATTER DISMISSED
& STRICKEN from docket.

10/8/824#18NOTICE OF APPEAL

10/8/82#19APPLICATION, of deft, Dinco Coal Sales, Inc. to STAY execution
of Judgment pending appeal

10/15/82#20 MEMORANDUM, of plffs n/opposition to application for stay

10/25/82 424 AMENDED TO MEMORANDUM, of plffs in opposition to applica.
for stay

10/28/82 425 MEMORANDUM, of deft Dinco Coal Sales in suppt. applica for
Stay

ORAL ARGUMENTS TO BE ADDRESSED TO FOLLOWING POINTS Per Order 11/4/82

(a) The probability of deft prevailing upon the merits;
(b) the irreparability of any injury to plffs that might
occur as a result of allowing the stay;
(c) the nature & extent of the public interest in this matter;
(d) The existence & extent of any substantial harm to the parties
& to the public as a result of the stay or its denial;




{

Givil Action No. 82-99 Debord v. Dinco & Secy

Oral Arguments 10:00 AM 10 Nov 82

Dinco has moved for a stay following the court's
judegment in favor of Dlalntlffs homeowners in
the area of Dinco's tipple.

The court has asked the parties to argue the

tour ‘polnts setiout in:the courtls. orden of
4 November, Record # 26.
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
PIKEVILLE DIVISION

CIVIL ACTION NO. 82-99

MARY DEBORD, ET AL., PLATINTIFES,

ORDER

DIINCOSCOALESATLES S TNE et ancl
SECRETARY, DEPARTMENT OF
THE INTERIOR, DEFENDANTS.

OnEMay 16y, 11984 i theltUnited 'States Court ob Appeals for
the Sixth Circuit issued a mandate which affirmed in part and
reversed in part the decision herein by this Court.

The Sixth Circuit affirmed this Court's judgment in
defining the meaning of the "at or near" language of SILZCIL (268 -
llowever , the Sixth Circuit reversed this Court's ruling that
Dinco's coal tipple was a "processing" plant, on the grounds

particular issue was not properly before this Court

Secretary had not ruled on that question.

appellate Court also found that since the Secretary
on the issue of whether the operation in question
onnection with a surface coal mine¥ (B0Fu.s.C.

Court's reference to the Secretary's
without foundation.
the foregoing mandate of the

ealsi ot thelSHrEN S @ et




IT IS HEREBY ORDERED, as follows:

1. This action is now REMANDED to the Secretary for

further proceedings wherein the Secretary shall determine if

(a) Dinco's coal tipple was a "processing" plant, and (b)
the operation in question was conducted "in connection with a
SuEface coall mineliaccordingite 8 U SEETERSH RO MHISRE(AS) IS

2. This action is now DISMISSED and STRICKEN from the
active docket of the Court pending completion of the

administrative pz edings.

day of May, 1984.

G. WIX UNTHANK, JUDGE




. Nos. 82-5617 ‘

82-5725
UNITED STATES COURT OF APPEALS

FOR THE SIXTH CIRCUIT

FILED

MAR 15 1384

MARY DEBORD; IVAN DEBORD;
WANDA GREGORY; EVERETT HUNTER;
SADIE HUNTER; GEORGIA KEANS;
DANNY MOORE; DOUGLAS MOORE;
WANDA MOORE; MARY MOORE; TIM
PACK; DEBBIE PACK; McINTIRE
RISNER; LORETTA RISNER; JAMES
WARD, JR.; VERONICA WARD,

JOHN P. HEHMAN, Clerk

Plaintiffs-Appellees ON APPEAL FROM THE

UNITED STATES DISTRICT
COURT FOR THE EASTERN
DISTRICT OF KENTUCKY

V.
DINCO COAL SALES, INCORPORATED,

Defendant-Appellant (82-5617) [y il
:JV'L’?* LCr1vitse
~IFORMATION cop
2 N
DIS. CT 4+ B2-F7

__\;_\“

+1/(

SECRETARY, DEPARTMENT OF THE
INTERIOR,

Defendant-Appellant (82-5725)

s s R e S I T e O e i A IS P D S S S A i i

Before: MERRITT and CONTIE, Circuit Judges; POTTER,* District
Judge
MERRITT, Circuit Judge. This appeal requires that
we determine the extent of the authority of the Secretary and
his delegates under the Surface Mining Control and Reclamation
Act 'of (1977, 30 U.S.CV Sil20ldet seq.; O regulate coal tipples
which are not located "at or near" mine sites. We agree with
the District Court's construction of 30 TS SO 2180

consistent with our opinion in Shawnee Coal Col vii Andrusy

661 F.2d 1083 (6th cir. 1981), and with the plain language
and the legislative history of that provision, that "processing"
tipples, as distinguished from "loading" facilities, need not

be located "at or near the mine site" in order to be subject to the

*The Honorable John W. Potter, Judge of the United States District
Court for the Northern District of Ohio, sitting bv designation.




il
o)
jurisdiction of the Secretary. The Secretary now concedes
this point on appeal, although it contested the issue in
the court below.

The District Court also proceeded, however, to
characterize the tipple operations of appellant Dinco Coal
Sales, Inc., in question, as "processing," and, thus subject
to the Secretary's regulation under 30 U.S.C. § 1291(28) (a).
Although it is not clear whether the District Court intended
to make a clear and deliberate ruling that Dinco's coal tipple
was a "processing” plant, its opinion does so state. That
particular issue was not properly before the District Court
because the Secretary had not ruled or made a record on that

question. Likewise, the District Court's reference to

the Secretary's findings that the operation is in connection

with the mine is without foundation. Then the Secretary
has not ruled on the issue of whether the operation in
question is conducted "in connection with a surface
coaliimineli S 80NURISEC S TI208% (52 Si) (025 ¥

Accordingly, we affirm that portion of the District
Court judgment defining the meaning of the "at or near"
language of § 1291(28) but reverse its decision to the
extent that it rules on other issues and remand to the
District Court with instructions to remand the Secretary

for further proceedinas.




UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY

PIKEVILLE

Civil Action No. 82-99

MARY DEBORD, et al, PLAINTIFFS

JAMES G. WATT, Secretary
ofi the Interior, et al, DEFENDANTS

De fendant-Appellant Dinco Coal Sales, Inc., having moved
the court for leave to withdraw without prejudice its
Application for Stay Pending Appeal, and the court being

sufficiently advised,

IT IS HEREBY ORDERED that defendant's Application for Stay
Pending Appeal is WITHDRAWN, and that the court's order of
30 November 1982 holding said application in abeyance is

SET ASIDE.

The /0 “day of.

G.~WIX UNTHANK, JUDGE




UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY

PIKEVILLE

Civil Action No. 82-99

MARY DEBORD, et al, PLAINTIFFS
OFR

JAMES G. WATT, Secretary
of the Interdor, tetrals DEFENDANTS

The court having been moved to grant leave to the Hon. David
C. Short to withdraw as counsel of record for defendant Dinco
Coal Sales., Inc., and the court being sufficiently advised,

IT IS SO ORDERED.

The_ig;wday of

{ ) /
2 ) (Lu/u/ /L % Lﬁl"/u'tn./ﬁ A
G. WIX UNTHANK, JUDGE




UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
PIKEVILLE

CIVIL ACTION NO. 82-99

MARY DEBORD, ET AL PLAINTIFFS

VS:

JAMES WATT, Secretary of the
United States Department of
Interior, Et Al DEFENDANTS

Upon the Court's own motion,

IT IS HEREBY ORDERED:

That the Clerk of the District Court retain the
record in the above-styled case for a period of S

days for use by the parties.

!
This the (/% day of January, 1983.

/ | / :
G. WIX UNTHANK, JUDGE




UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY

STATUS REPORT OF CASE ON APPEAL

Docket: PIKEVILLE

Date- November 29, 1982

To: Judge: g 17is Unthank

Re: (9ty16>4Max¥‘Debord Setaalive (No.) 82-99
James G. Watt, Sec. Interlor Et AT
Date of Entry of OJder/Judgment appealed: - 9/29/82

Date Notice of Appeal filed: 10/29/82 -
By: Plaintiff - Defendant = Both
James G. Watt,

Sec. U.S Interior
Appeal dismissed op motion of-: Appcflan S B Agreement

6CCA Action-:
Judgment - Date filed District Court:
Orders i fon e filed District Court:

Mandate - Date filed District Court:

Affirmed Reversed mouldodd filed (i Gy
h__TEEEE‘fEEQfT‘"_“

Dismissed for lack of Prosecution.: - e ’ i
(date fileq)

A—hDeputy Clerk




UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
PIKEVILLE DIVISION

CIVIL ACTION NO. 82-99

MARY DEBORD, ET AL, PETITIONERS,

VS.

JAMES G. WATT, SECRETARY,
OF THE INTERIOR, and
DINCO COAL SALES, INC. DEFENDANTS.

It appears that on the 1lth day of November, 1982,
the Court granted the motion of the defendant, Dinco Coal
Sales, Inc., for a stay of a judgment entered on the 29th day
of September, 1982, in the above-styled action. Such stay

of judgment was to be for the time during which an appeal

is pending, and the defendant, Dinco Coal Sales, Inc., was

~ ordered to post a supersedeas bond in the amount of Three

Hundred Thousand Dollars ($300,000.00) as one of the
conditions of the stay granted by this Court.

It further appears that the defendant, Dinco Coal
Sales, Inc., has failed to post the required supersedeas bond,
which is mandatory before this Court will continue the
aforementioned stay of judgment.

The Court being duly advised, IT IS HEREBY ORDERED,
that said STAY be HELD IN ABEYANCE pending the posting of
such supersedeas bond by the defendant, Dinco Coal Sales, Inc.

This the day of s L9898

)y el ik

WIX UNDHANK, JUDGE




(EDky-111)

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY

_ PIKEVILLE CIVIL MINUTES —— GENERAL

Case No. 82=99 A PIKEVILLE

Style

pate _NOVEMBER 10, 1982

MARY DEBORD, ET AL VS: JAMES WATT, SECRETARY OF THE UNITED STATES

DEPARTMENT OF INTERIOR AND DINCU CUAL SALED, INC-

DOCKET ENTRY

PRESENT:
Hon. G. WIX UNTHANK

Bevins

Deputy Clerk

\TTORNEYS PRESENT FOR PLAINTIFFS

JUDGE

S. Lindstrom

Court Reporter

ATTORNEYS PRESENT FOR DEFENDANTS:

David Rubinstein Thomas L. Self, Assistant
Tom Fitzgerald United States Attorney

Robert Jordan David C. Short
William H. Gorin
Walt Morris

PROCEEDINGS: ORAL ARGUMENT ON MOTION FOR STAY OF JUDGMENT PENDING APPEAL
The matter was called for proceedirgs with counsel present as noted, The
Court‘heard counsel and being sufficiertly advised,
ORDERED HEREIN:
(1) Application for a stay of judgment pending appeal,

of the defendant, Dinco Coal Sales, Inc., be, and

hereby is, GRANTED;

The defendant, Dinco Coal Sales, Inc., shall post

Supersedeas Bond in the amount of Three Hundred

Thousand ($300,000.00) Dollars with good and
sufficient surety.

t, :
Wi 7 day of November, 1982.

4 AT i P/
;f) (LLV£Q¢o¥%ﬂ4vé>>

C. WIX UNTHANK, JUDGE

This the ,Z/




UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY

PIKEVILLE

Civil Action No. 82-99

MARY DEBORD, et al, PETITIONERS;,

JAMES G. WATT, Secretary
of the Interior, and
DIENCORCOATESSAITESEE S & DEFENDANTS

A motion has been filed for a stay of judgment entered in
the above named and numbered action pending appeal. Such
stay has the effect of permitting operation of a coal tipple
which is otherwise precluded from operation by said judgment.
The court is of the opinion that this matter is governed by
RO Mo @2 emel 30 1,.8.C. L2760, e CousdE i@ Eueidnme oI
the opinion that it should consider the following in making

a decision on whether or not to grant such stay:

a. probability of defendant prevailing upon
the merits.

b. The irreparability of any injury to the plaintiffs
that might occur as a result of allowing the stay.

c. The nature and extent of the public interest in
this matter.

d. The existence and extent of any substantial harm
to the parties and to the public as a result of the stay or

1Es deniall

The parties hereto have submitted excellent memoranda upon
these issues. However, the court is not convinced with the
arguments and showing of the specific harm or injury to parties
and/or the public so far advanced to justify or deny the stay

requested.




Oral arguments on these points will be heard by the court
on 10 November 1982 at the hour of 10:00 A,M. in the United
States District courtroom, Pikeville, Kentucky.

[L / /

Y /
This the 4 day Ofgébgghﬁﬂ;\ 18937

G, WIX UNTHANK, JUDGE




UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
PIKEVILLE

CIVIL ACTION O. 82-99

MARY DEBORD, IVAN DEBORD,
WANDA GREGORY, EVERETT HUNTER,
SADIE HUNTER, GEORGIA KEANS,
DANNY MOORE, DOUGLAS MOORE,
WANDA MOORE, JARY MOORE,

TIM PACK, DEBBIE PACK,

McINTIRE RISNER, LORETTA

RISNER, JAMES WARD, JR.,

VERONICA WARD

VS:

JAMES G. WATT, Secretary of
the Interior, and
DINCO COAL SALES, INC.

L E N g T A i e

PETITIONERS,

DEFENDANTS.

It appers that defendant has not complied with the Court's standing order

to submit memorandum of points and authorities with any motion or response filed before

the above named Court. It may be that defendant is not aware of this Court's standing

orders. By reason thereof the defendant is given ten days to file its memorandum of points

and authorities in support of its application for a stay and this action will be re-submitted

to the Court by the clerk upon the expiration of said period.

b
This /_8“4«“ day of October, 1982.
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
PIKEVILLE DIVISION

Civil Action No. 82-99

MARY DEBORD, IVAN DEBORD,

WANDA GREGORY, EVERETT HUNTER,

SADIE HUNTER, GEORGIA KEANS,

DANNY MOORE, DOUGLAS MOORE,

WANDA MOORE, MARY MOORE,

TIM PACK, DEBBIE PACK,

MCINTIRE RISNER, LORETTA

RISNER, JAMES WARD, JR.,

VERONICA WARD PETITIONERS

VS.

JAMES G. WATT, Secretary
of the Interior, and
DINCO COAL SALES, INC. DEFENDANTS

* % % % k% % * * * ¥

STATEMENT OF AUTHORITIES

Hamilton Wateh Company v. Benrus Watch Company, 206 F.2d 738,
7401(ONndICIns 11953) 0 i ol e cliote e S G

Washington Metropolitan Area Transit Commission v. Holiday Tours, Ine.,
559 F.2d 841, 844 (D.C. Cir. LT s, A RS el el 2,4,7

Blackwelder Furniture Company of Statesville, Inc. v. Seilig Mfg Co.,
Ine., 550 F.2d 189,195 (4th Cir. 1977) . . « o « & o oo o -

Shawnee Coal Company v. Andrus, 661 F.2d 1083 (1L9QiE) e i e e

Hamlin Testing Laboratories, Inc. v. U.S. Atomic Energy Commission,
337 F.2d 221, 222 (6th Cir. 1964) . . « « « « ¢ o = o o o -

Virginia Surface Mining & Reclamation Association v. Andrus, 604 F.2d
312 (Ath Cinsi1/97.9))s W0 . el SRS o et ileiil chiteiihel ey e litotile (ol

Claypool Construetion Co., Inc., 2 IBSMA 81, 87 1.D. 168 (1980). .
White Winter Coal, Inc., 1 IBSMA 305, 86 .D. 675 (1979) . . . .

Gilley v. U.S., 649 F.2d 449 (6th Cir. 1981) . .




UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
PIKEVILLE DIVISION

Civil Action No. 82-99

MARY DEBORD, IVAN DEBORD,

WANDA GREGORY, EVERETT HL‘N'I"HR,

SADIE HUNTER, GEO] 'mx KEANS,

DANNY MOORE, DOUGLAS \m()D E,

WANDA MOORE, MARY MOORE,

TIM PACK, DEBBIE PAC

MCINTIRE RISNER, LOR L: I'A

RISNER, JAMES WARD, JR.,

VERONICA WARD PETITIONERS

JRANDUM IN SUPPORT OF
ION FOR STAY PENDING APPEAL

JAMES G. WATT, Secretary
of the Irm rior, and
ALE INDANTS

Comes the defendant, Dinco Coal Sales, Ine., referred to hereinaft
"Dinco", and in support of its Application for Stay Pending Appeal he
the following memorandum.

the respondent, Dinco Coal Sales, Inc.,
cessation order styled "Notice of Violation No. 81-2-71-12" which, on
required Dinco to immediately cease all operations. Dinco sought and received
administrative review of that order, and on December 14, 1981, the Administrative
Law Judge held and on March 26, 1982, the Interior Board of Surface
Appeals affirmed that the Dinco tipple operation in question is not a "surface coal
mine operation" as that term is defined in 30 USC 1291 and that the Dinco tipple
operation is therefor not subject to the provisions of the Surface Mining Control
and Reclamation Act of 1977, 30 USC 1201-1328, referred to hereinafter as the
"Act". (The Board acted for the Secrets ary of the Interior.)

The individual parties who had intervened in the administrative proceeding
appealed to this Court from the order of the Secretary of the Interior which had
been announced by the Interior Board of Surface Mining Appeals on March 26, 198
The respondent, Dinco Coal Sales, Inc., and James G. Watt, Secre
Interior, responded to that gj . On September 29, 1982

order reversing the order of the Secretary of the Interior.




Dinco has now filed a Notice of Appeal from the judgment entered on
September 29, 1982, and has applied for a stay pending appeal.

Dinco is entitled to a stay which is necessary to maintain the status quo and
to prevent irreparable injury. Dinco is entitled to a stay under every test which
might be applicable to the question.

The first test applicable to an application for a stay is generally stated as a
"likelihood of prevailing on the merits". The phrase "likelihood of success" does not
mean, however, a mathematical probability of success. Judge Frank, speaking for
the Second Circuit, explained that phrase by his famous formulation:

[1I] t will ordinarily be enough that the plaintiff has raised questions
going to the merits so serious, substantial, difficult, and doubtful, as
to make them fair ground for litigation, and thus for more
deliberative investigation. Hamilton Watch Company v. Benrus
Watch Company, 206 F.2d 738, 740 (2nd Cir. 1953).

Judge Frank's rule considers the seriousness of the question raised in connection

with the other considerations involved in an application for stay. The rule which he

announced, supra, is quoted and followed by the D.C. Circuit in Washington

Metropolitan Area Transit Commission v. Holiday Tours, Inc., 559 F.2d 841, 844

(D.C. Cir. 1977) and Blackwelder Furniture Company of Statesville, Inc. v. Seilig

Mfg. Co., Inc., 550 F.2d 189, 195 (4th Cir. 1977).

If the rule were otherwise and the movant were required to show a striet or
absolute likelihood of prevailing on the appeal, it would amount to a full hearing of
the merits on the application for a stay. That, however, is not the funetion of an

application for a stay. The Fourth Circuit went further in Washington Metropolitan

Area Transit Commission v. Holiday Tours, Inec., supra, at 844 to demonstrate what

the results of such an application of the rule would be. The Fourth Circuit said:

There is substantial equity, and need for judicial protection, whether

or not movant has shown a mathematical probability of success.
Another weukness of adherence to a strict "probability"
requirement is that it leads to an exaggeratedly refined analysis of
the merits at an early stage in the litigation. If, to use Judge Frank's
phrase, there exists a "fair ground for litigation and thus for more
deliberative investigation,"” a court should not be required at an early
stage to draw the fine line between a mathematical probability and a
substantial possibility of success. The endeavor may be necessary in
some circumstances— when interim relief would cause substantial
harm to another party or person, or when the balance of equity may
} quire a more careful heft of the merits. However, it is not

nresents "a fair ground for litigation and thus for more

sadar of this Court from which the appeal has been




taken is based on the opinion of the United States Sixth Circuit Court of Appeals in

Shawnee Coal Company v. Andrus, 661 F.2d 1083 (1981). In its memorandum

opinion, this Court treats Shawnee Coal Company v. Andrus as announcing a

substantive rule of law. The position of Dinco, both before this Court and on

appeal, is that Shawnee enunciates a procedural rule that a tipple operation such as

is involved here must exhaust its administrative remedies. It is the position of

Dinco, however, that the Court erred in its holding that the rule of Shawnee is that

all tipples are subject to the Act.

It is the position of Dinco that the holding of Shawnee Coal Company V.
= LIV pany V.

Andrus is stated not in the language quoted in the Memorandum Opinion but in the

statement that:

. . .the statutory interpretation of the jurisdictional i is better
left to the ageney itself for initial consideration and application of its
specialized expertise, [and]... that whether an operation is
activity connected with surface coal mining operations 'depends
the particular factual circumstances of each case'. S ¢
Company v. Andrus, 661 F.2d 1083, 1094-1095 (6th Cir. 19

To regard any other statement as the holding of Shawnee would be inconsistent
with the action of the Sixth Circuit in that case. In Shawnee, the Sixth Circuit
simply dissolved an injunction which had prohibited the ageney from enforcing a
cessation order against Shawnee. The effeet of dissolving the restraining order was
to allow the matter to return to the agency for an administrative determination of
hawnee tipple was or was not subject to the act. Though the

whether or not the Si

opinion in Shawnee goes into great detail in explaining the Act, its holding is 1

more than that under the facts of that case, an exhaustion of the administrative
remedies is required before any substantive determination can be made.

Dinco has exhausted its administrative remedies, and if its view of the
holding in Shawnee is correct, then it is entitled to have the order of the Interior
Board of Surface Mining Appeals affirmed and the Order of this Court reversed.

In any event, Dinco certainly presents a "fair ground for litigation and thus
for more deliberative investigation" in this matter.

The effect of the order of this Court of September 29, 1982, is to require
Dinco to cease its entire operation at least until this matter is finally resolved on
appeal. The order does not require Dinco to refrain from some single particular
practice or from doing some aspeect of its business in a particular way. The effect

i+

of the order is that Dinco must cease its entire operation. There is, first of all, no




certainty that Dinco would be able to resume its business after having been out of
business for the duration of the appeal, or if it could, whether it could regain its
lost customers.

In any event, the injury to Dinco is clearly distinguishable from the

7

insufficient injury claimed by Hamlin Testi Laboratories, Inc. v. U.S. Atomic
ff t injury cl d by Hamlin Testing Laboratories, Ine S. At ©

e

Energy Commission, 337 F.2d 221, 222 (6th Cir. 1964) was the denial of the

opportunity to solicit other new business pending appeal. In a case much more
analogous to the situation of Dinco and the injury that it will suffer is Washington

Metropolitan Area Transit Commission v. Holiday Tours, Inc., 559 F.2d 841 (D.C.

Cir. 1977). In that case, the D.C. Circuit upheld a stay of the action against

Holiday Tours where "The harm to Holiday Tours in the absence of a stav would be
y \ A

its destruction in its current form as a provider of bus tours." Supra at 843. The D.
C. Circuit explains that statement in further detail in Footnote 2 where it states:

"The destruction of a business is, of course, an essentially
economie injury. It is not, however, one of the 'mere' economic
injuries which, under Virginia Petroleum Jobbers are insufficient to
warrant a stay. The economic injuries disparaged in that case were
the necessary expenditure of funds pending appeal and the temporary
monetary loss for which "adequate compensatory or other corrective
relief will be available at a later date." 259 F.2d at 925.

By that criterion, Dinco would suffer an irreparable injury which will warrant a
grant for the stay pending appeal.

If a stay were granted, it would result in no substantial harm to any other
interested party. The Secretary of the Interior would not be harmed by the stay of
an order reversing his own order. The only other parties involved in this action,
petitioners on the appeal, would not suffer any substantial harm if a stay were
granted.

Four of the sixteen petitioners testified about various ailments or mediecal
conditions which they, or members of their families, have. That testimony of Mary
Debord (Tr. Vol. I, 54-63), Douglas Moore (Tr. Vol. I, 64-75), MecIntyre Risner (Tr.
Vol. I, 78-81), and Everett Hunter (Tr. Vol. I, 82-85) makes no specifie showing of
any substantial injury of any kind. The ailments of which they complain are not
substantiated or supported by any medical testimony or medical evidence of any
kind, and their complaints of fumes and dust are unmeasured and inspecific. In any
event, the record shows no causal connection between any physical condition

described and the operation of the tipple.




It is clear that the petitioners do not like the Dinco tipple, and as Mary
Debord says, "The coal trucks, the sound, that gets on my nerves" (Tr. Vol. I, 60).
That, however, is not substantial harm that would justify closing down an entire
business operation pending the resolution of a substantial and important question of
law on appeal.

The petitioners attempted to show some connection between the ailments
which the above-named witnesses complained and the Dinco tipple through the
testimony of Dr. Ellen Joyece (Tr. Vol I, 85-93). Taking Dr. Joyce's testimony in
the most favorable light possible, her entire t mony could be called nothing
other than a hypothetical. She testified on eross-examination that she had never
treated any of the persons, Mary Debord, MeIntyre Risner, Everett Hunter, Mary
Moore or Ivan Debord, about whose ailments testimony had been given (Tr. Vol. I,
93-94). Dr. Joyce has done no study of the tipple's operation as the basis of her
"opinion" (Tr. Vol. I, 95). She also testified that her only knowledge of coal tipples
was what she gained from seeing three tipples as she drove past them on the road.
In answer to the question "Are you familiar with the operation of a coal tipple
generally?", she answered:

"Well, by traveling by it on the way to the clinie, I go by the Island

Creek one, which is a big place. I've seen the Dinwood one from the

road at Martin. There's one at Allen between—which I pass on my

way into Prestonsburg from home." (Tr. Vol I, 94).

Dr. Joyce's description of her experience with coal tipples would hardly qualify her

4
{

as an expert in the subject of tipples or the affect of their operations.

Dr. Joyece has had no independent knowledge of the medical condition of any
person complaining to have an ailment in this matter, nor did she have
independent knowledge of either the Dinco tipple or of any tipple on which to
an opinion. With no inde_ ....'ent knowledge on which to base an opinion, she did not
have an opinion, expert or otherwise. Taken most favorably, her testimony
amounts to nothing more than a tipple, not necessarily the
emit sufficient amounts of dust to aggravate at least some of the conditions w
the witnesses claim that they or members of their families have. Her testimony is
too speculative to amount to a showing of a substantial injury that would require a
denial of the stay.

A stay of the Court's order in this matter would not cause any harm,

substantial or otherwise, to the public interest.
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In the Claypool and White Winter cases, the violation involved was a failure

to obtain the requisite permits. In this case, the only viclation alleged to have
occurred is likewise the failure to have obtained a permit for which certain waivers
are a prerequisite. The Interior Board of Surface Mining Appeals held in both the

Claypool and White Winter cases that operation without having obtained a permit

does not constitute any "imminent danger" which would require the cessation of the
operation in question pending the outcome of the proceedings on the matter.

Claypool Construction Co., Inc., supra, requires that "imminent harm" be not

merely speculative but that it be susceptible of objective observation and
measurement.
In this case, there is no "imminent harm". There have been no objective

gations that there are

observations or measurements. There have only been alleg
emissions of an unspecified amount occurring with an uncertain frequency. Dinco
has never been charged with violating any emission standard of any state or federal
ageney (Tr. Vol I, 101-103, 118). The bare assertions on which the petitioners rely
for their claim of harm of some kind are not uncontroverted. Persons who live near
the tipple testified that the conditions which the petitioners claim do not exist.
(See testimony of Charles Stumbo at Tr. Vol. I, 137-145, Christine Adams, Tr. Vol.
1, 145-151, and Fred Bishop, Tr. Vol I, 153).
The object of a stay is to protect the status qi

v. U.S., 649 F.2d 449 (6th Cir. 1981); Washington Metropolitan

Commission v. Holiday Tours, Inc., 559 F.2d 841 (D.C. Cir. 197

In order to preserve the status quo and to prevent irreparable harm to Dinco
and because there is a substantial likelihood that Dineo will prevail on appeal, and
because no substantial harm would oceur to any other party or to the publie, Dinco
respectfully moves the Court for these reasons and all the reasons stated above to
stay the execution of the judgment entered herein on the 29th day of September,
1982.

Respectfully submitted,

WILLIAM
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reason for refusing employment was unre- Textile Mills, 339 U.S. 563, 567-56%, 7 «
lated to the conditional nature of the offer. Ct. 826, 94 L.Id. 1067; N I,. RER &
And if Sendejas knew of the union-security Swift & Co., 8 Cir,, 129 F.2d 222, 2247
provisions of the AFL contract and if this Respondent’s application for leave tg
was his reason for refusing employment, it gyce additional evidence is denied. o
is hard to see why he did not so testify. o .ivion for enforcement will be
W \“ I

grar

re ¢ + 1 f » b T 4 - .

re might be doubt if the matter ;. e e b the e
o her testified: . s 3
here, Sendejas further testified: . jas in accordance h this o

th
2 left
“%x % * if he would have called me be-  The e A D
fore then I would have went * * *. 1 ;
was already working, and I thought T was
pretty well off where 1 was at.” Thus we S
have Sendcjas’ express testimony that he : ,‘,"““iii‘:i,‘_
would have accepted the offer had he not =
alrandy obtained satisfactory employment.
We tiunk this evidence as a whole is incon-
cistent with the conclusion that Sendcjas
refused employment on account of the im- HAMILTON WATCH CO. v. BENRUS
plicit condition in the offer. The cascs cit- WATCH CO., Inc.
ed by the Board are distinguishable. N. L. No. 283, Docket 22736.
R. B. v. Cowell Portland Cement Co., 9
Cir., 148 F.2d 237, 245, certiorari ~i<niul
326 10,S:7735166° S:Ct. 44,90 LiEd]
Eagle-Picher Mining & Smelting Co. v. N. Argued June 2, 1053,
L. R. B, 8 Cir, 119 F.2d 903, 914; - L. Decided June 30, 1953.
R. B. v. National Motor Bearing Co.
Cir.,, 105 F.2d 652, 658-659. Sendcjas is Plaintiff corporation brought action u
the Clayton Act to restrain corporate de!

Inited States Court of Appeals
Second Circuit.

entitled only to be made whole for loss of
pay from the time of the discrimination to
the time of respondent’s offer of reinstate-

?

ant from acquiring additional shares of |
tiff's stock, and to divest itsclf of shares ;

viously acquired upon the ground that
ment. chase of the shares might substantially

v competition in the line of commerce
[11,12] The final questions concern re- .. e
Stk ] (tf- > UGS ; A : United States Distriet Court for the
spondent’s application for leave to adduce 11 District of Connecticut. Carroll C
additional evidence. The evidence pertains g 114 ¥.Supp. 307, granted temporary
part to the alleged Communist member-  junction enjoining defendant from
ship of Local 576 officials, the failure of {he shares of stock pending full heari
such officials to file non-Communist affi- the matter and defendant appealed.
and certain unfair  Court of Apjx , Frank, Cirenit Judg
that plaintiff had raised sufficient g
to permit the issuance of a tempoiar)

davits with the Board,
labor practice proccedings brought against
Local 576. This cvidence is irrelevant to

junction until a more mature delibo:

NSy

issue in the case. The remainder of
; g & J upon the matter could be had upon fu
evidence is to the cffect that after the
earing and issuance of the intermediate ;

% % Aflirmed.
report respondent employed or offered to

employ })L-rmns ordered reinstated by the . Injunction C=136(1)

A DTSR NS TA

Board. Such facts run to the question of In order to justify
ance and are relevant only in post- temporary injunction it

ceree proceedings. N. L. R. B. v. Mexia  enough the

Respondent in its brief argued that the its brief the validity
quirterly hasis or Woolworth formula for upheld in N.IILD. v
computing back pay which was prescribed Co., 341 U.S. 044,

in the Board's order was not sanctioned spondent conceded in oral
by the Act. After respondent had written
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ng to the merits so serious, substantial,

ol
i

scult and doubtiul, as to make them
r ground for litigation and thus for more

fal
Jeliberate investigation.
2 {njunction ¢=132
A “preliminary injunction” is, by its
cery nature, interlocutory, tentative, prn‘.'i—
\1“;.;31, ad interim, impermanent, mutable,
aot fixed or final or conclusive cter-
iped Dy its {or-the-time-beingness.
See publication Words nand Phrases,
for other judicial constructions and defi-
nitions of “Preliminary Injunction”.

3. monopolies Cc=24(7)

In action to restrain defendant cor-
poration from acquiring additional shares
of corporate pluimiﬂ"s stock, trial court’s
letermination, justified by evidence, that
icquisition of control of plaintiff by de-
jendant would substantially lessen competi-
\ion in commerce and that purchase of
nares by defendant was not made solely
ior investment but with purpose of obtain-
ing control justified temporary injunction,
<nce hardship that might be caused to
laintiff by failure to grant a preliminary
miunction outweighed harm which would
result to defendant from temporary injunc-
«on. Clayton Act, § 7 15 U.S.C.A. § 18

N )

Thomas G. Mecker, New Haven, Conn,,
Stephen  Ailes a wd Richard A. Whiting,
\\'ashington, D. C Corbin, Ty-
ier & Cooper, New Haven, Conn., Steptoe
& Johnson, Wa and Rich-
Blakinger, Lancastc a., of coun-

I1aven, Conn,,
P'roskauer, Goetz &
New York City (Joseph M.

Milton C. Weism _ Alvin Van Bergh

Wiggin
Mendelsohn,

Proskauer,

This section reads in part as follows:
“No corparatio iged in commmerce
shill ncquire, direetly or indireetly, the
f the stock or other
rporation subject
to the jurisdietion *ederal Trade

Commission shall v the whole or

whole or any

shure capital

iy part of the asse f another cors

poration eng nmerce, where

any line of conmimerce in any section

and Eugene Eisenmann, New York City,
of counsel), for defendant appellant.

Before SWAN, Chief Judge, and CLARK
and FRANK, Circuit Judges.

The complaint of Hamilton Watch Com-
pany alleges that, in violation of Section 7
of the Clayton Act, 15 RS IEHAS
18! the defendant, Benrus Watch Com-
pany, Inc., has bought a large block of

Section

shares of the common (voting) stock of
Hamilton, a competitor, for the purpose of
obtaining control of Hamilton, and that,
should Benrus succeed in achicving such
control, it would control so considerably
larger a percentage than it had previously
of the interstate industry in which both
companies are competitively engaged as to
substantially lessen competition in a “line
of commerce”. The complaint prayed,
inter alia, that Benrus be required to divest
itself of all its Hamilton shares and be re-
strained from acquiring additional Hamil-
ton shares; and that, pending final disposi-
tion of the suit, a preliminary injunction
issue enjoining Benrus from voting its
Plaintiff moved for a
It filed affidavits,

counteraffidavits.

Hamilton shares.
preliminary injunction.
and  defendant  filed
Plaintiff, then, at a hearing on the motion
before the district judge, introduced oral
testimony through two of its officers who
appeared as Witnessc defendant called no
witnesses. The trial judge, having filed

findings of fact and Jegal conclusions,

entered an order enijoining  defendant,
pending a trial and a final order, from vot-
ing such I1amilton stock, provided defend
ant gave bond in the sum of $10,000. De-

fendant has appealed from this order.
FRANK, Circuit Judge.
The trial judge’s opinion, findings of
fact and conclusions of law are r¢ ported in
D.C., 114 F.Supp. 307. As the facts are

of the country, the cffeet of such acquisi-
tion may be substm tinlly to lessen com-
petition, or to tend to ereate 2 monopoly.
PR

“Phis seetion shall not apply to corpo-
rations purchasing such stock solely for
jnyestment and not usmg the same by
voting or otherwise to bhring about, or
in attempting to bring about, the substan-

tial lessening of competition.”

T T R e s o s s e AT B T AT KIS,
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Although we now indulge in no ultimate L.Ed. 1533—interpreting that scction as it

Jusion, we believe the amendment

of stood previously.® The Senate Committee

cection 7 in 1950 certainly casts doubt on Report stated that the intent of the amend-

\

4

isions—including International Shoe Co. ment was “to cope with monopolistic ten-

Rl Cr ZSURUIES TZO IS RS I G 8.

to compel a relaxation of the full vigor of
JIamilton’s competitive effort would come
within the ban of Sectio In Chesa-
peake & Ohio Railway Company Pur-
chase, 271 LC.C. 5, it was held that even
minority representation by a petitioning
railroad on the board of a competitor
would probably so disturb the competi-
tive situation that the petitioner was re-
etricted in the exercise of the electoral
right appurtenant to its stock.” On this
appeal, we need not and do not consider
whether, in this respect, the judge was
correct.

See (4 Harv,L.Rev. (1951) 1212, 1213;
62 Col.L.Rev. (1052) 7006, 773; H.Rep.
No. 1191, 81st Cong., 1st Sess., pp. 10—

10K

Sen.Rep.No.1775, 81st Cong., 2d Sess.
(1950), dealing with the oamendment,
reads in part (pp. 4-5) as follows:
“General History of H.IR. 2784 and
Tests of the Effect on Competition,
“The present wording of 1I.IRR. 2734 is
intended to cover more is prohibited
by the Sherman Act and yet to stop short
of the stated test f » present see-
tion 7 of the Clayton Act. Section 7 of
the Clayton Act was originally written
to rench sffeets beyond tho prohibited
by the Sherman Act, extending to the
reduction  of  the  competitior which
had previously ted between the ace-
quiring und ace companies, This
latter feature, namviy the cel on co
petition betwy i
quired corporations,
the distinctive ‘Clayton
it relates to section 7
“I'he purpose of ILIR, i
the this legislation extend to
ns which are mnot forbidden
wrman Act. But here a probl
rented itself, While on the o
was desired that | ¢ more
lusive and stricter than t of the
man Act, on the other hang was
desired hat th i QL ¢ CXx-
me of prohibiting all acquisitions be-
fn competing companies ] pres
wording of IL.IR.
II.R, 615,
T, represents
hlem,  Sever

order to achicy

74 dencies in their incipiency and well before

]'1',‘3. 431, and United States v. Columbia they have attained such effects as would
creel Co., 334 U.S. 495, 68 S.Ct. 1107, 92 justify a Sherman Act proceeding.”6 In-

“Principal among them was the dele-
tion of any reference to the effect on
competition betwe the acquiring and
acquired firms, The first versions of the
bill to amend section 7 were S. 615, intro-
duced on February 26, 1945, and its com-
panion measure, ILR. 4519, introduced
on October 20, 1945, These bills simply
extended the present wording of the
Clayton Act to cover acquisitions of as-
sets. The test of competition between the
acquiring and acquired firms was left in
the bill and made applicable to assets,
as well as to stock. However, in the
course of hearings on this bill in the
House Judicinry Committee, this wording
was objected to on the grounds that it
might be so construed as to prevent all
acquisitions between competitors.  Ac-
cordingly, subsequent versions of the bill.
including the present ILR. 2734, deleted
any reference to the effect on competition
between the acquiring and acquired fi g

“Another step which had the same
general effect is also to be found in the
legislative history of the present t
As the bill originally stood, it was to be
violated if, among other things, competi-
tion was substantinlly lessened ‘* »  »
in any community * * *°' of the coun-
try. The uvse of this word raised a
storm of controversy, centering around
the possibility that the act, worded.
might go so far as to prevent any local
enterprise in a small tov from buying
up another local enterp 2 T Y BAIC
town. As a consequence, th 1 ‘com-
munity’ was dropped from the subsequent
versions of the bill

“The committee believe that
give sweep that has heen given to secetion
T of the present Clayton Act by these
two features of that sceti been
largely responsible for the tendency of
tho courts in cises wder that section to
revert to the Sherman Aet test
climinating the provisions of the exigti
section that appear to reacly gituations
little economic significance, it is the pur-
pose of this legislation to assure a broad-
er construetion of the more fund ental
provisions that are retained than has
been given in the past. The committee
wish to make it elear that the bill is not
intended to revert to the Sherman Act
test. The intent here, as in other parts
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HAMILTON WATCH €0, v. BENRUS WATCH CO.
Cite a5 206 ¥.24d 738

ercisc of such discretion: The judge application for interloc ry injunction,
7X ; 3 A : o S . 1
z r irreparable harm is with a different yardstick 1 1 that used

st consider whethe
‘:“.1_\» to result to plaintiff if pendente lite at final hearing.”® Here no  substantial
¢, “immediately”)? the injunction is harm from the injunction to defendant is
d, and against this harm he mus perceptible; but the hardship to plaintiff,

"¢ the harm to defendant i Iy (o result were there no injunction, would bhe verv

i the relief is granted. The “hardship the trial
Cintiff will suffer * ¥ v make i i
locutory reiiel imperative where the quired as a condition of granting injunctive
showing at a final hearing would not relief under Section 16 need not be at all
weigh the hardship the defend: the same as the public harm condemned by
ficr from a permanent injunction. Thus Section 7. In the light of the evidence be-
view of the character and extent of the fore the judge and his findings not unrea
-rgency presented, of the provisional sonably derived therefrom, we hold that
| temporary character of the relief he surely did not “abuse” his di ction 10
of ’lht pm?».&;]:’: ;wzm‘zl of its dura- Ao
and of the court’s tentative opimon on
itive issues involved, the factor
hardship is measured, on an SWAN, C. J., concurs in the result.

courts of equity, under the rules gover: tion. * * * Ap appeal from an order
such proceedings, aud upon X granting or refusing an interlocutory in-
ion of proper bond 1st d Junetion does not invoke the judicial dis-

injunction improvidently grante cretion of the appellate court. The ques
I a showing that the d f - tion is not whether or not that court
or damage a in the exercise of its discretion would

parnble loss
preliminary  injunction : : make or would have made the ordor.
IR Fh A It was to the discretion of the trial
court, not to that of the appellate court,
that the law intrusted the granting or
refusing of these injunctior and the

Nee Iestatement of Torts,
ment d,

Restatement of Torts, Section 04, com- only question here is: Does the proof
ent f, clearly establish an abuse of that dis
o cretion? * * & Tha ntrolling rea-
“.“.,‘;h'l::,:’l',,l‘(;'}\ RELL son for ”vl(‘ existence of rhz; Judieial
' power to issue a temporary injunction
All Americ ays v, Vil- is that the court may therehy prevent
of Cedarhurst, 2 FErt 0 OGRS & such a change in the relations and condi-
ienson Hotel Corp. v. Woods, 8 tions of persons and property as may
168 In.2d G94, GHG; Ohio Oil Co. v. sult in irremediable injury to some of the
9 U.S. 813, 815, 40 S.C 50 parties before their claims ean be investi-
gated and adjudi ed. It is a familiar
Ohlio Oil et cites with approva rule of equity jurispruder that if the
v. Atchison 'I =t s Glan guestions presented in a suit for an in-
rael el el 821788 w2, where the Junction are grave and diflicult, and the
snid:  “But the granting injury to the moving party will be cor-
hng of an inte ) 'im tain, great, and irreparable if the mo-
in the sound ju cret tion for the interlocutory injunction is de-
court of origing u liction, and nied and the al decision is in his
as in the cas y han hat cone vor, while if the decision is otherwise,
departed from the cequit and the injunction is granted; ‘the in-
established for its gui convenience and ¢ to the opposing par-
ty will be inconsiderable, or probably
may, be indemmifed by a hond, the in-

Junction usually should be wted.”
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Court for further proceedings not inconsist-
ent with this opinion.

So ordered.
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WASHINGTON METROPOLITAN AREA
TRANSIT COMMISSION, Appellant,
HOLIDAY TOURS, INC., et al.

No. 77-1379.

United States Court of Appeals,
District of Columbia Circuit.

July 5, 1971.

The United States District Court for
the District of Columbia, Aubrey E. Robin-
son, J., granted transit commission a perma-
nent injunction and, on motion, stayed its
injunction pending appeal; transit commis-
sion filed motion to vacate the stay. The
Court of ‘Appeals, Leventhal, Circuit Judge,
held that: (1) .aicourt, waen cunfronted
with a case in'which the other three factors
listed in Virginia Petroleum Jobbers Associ-
ation v..FPC;104 U.S.App.D.C. 106, 259
F.2d 921 (1958), strongly favor interim re-
lief, may exercise its discretion to grant a
stay pending appeal if the movant has made
a substantial case on the merits; court is
not required to find that ultimate success is
a mathematical probability and may grant
stay even though its own approach may be
contrary  to movant’s view of merits; (2)
the necessary “level” or “degree” of ' possi-
bility of guccess, in determining propriety
of stay pending appeal, will vary according
to the court’s assessment of other factors;
and (8) notwithstanding that a more gearch-
ing inquiry into merits might compel tenta-
tive conclusion that appellant was less like-
ly than not to prevail on merits, in light of
balance of equities, fact that case was a
difficult one warranted stay of permanent

injunction restraining operation of a motor
coach sight-seeing service without a certifi-
cate of public convenience and necessity.

Motion to vacate order staying perma-
nent injunction denied.

1. Federal Courts =684
Injunction ¢=151
Factors involved in determination of
motion to stay an administrative order also
apply to motions for preliminary injunc-
tions and motions for stays of district court
orders pending appeal.

9. Federal Courts &=685

Destruction of business in current form
as a provider of bus tours, together with
absence of harm to other parties or public
interest from issuance of stay, militated in
favor of grant of a stay, pending appeal, of
permanent injunction restraining ‘operator
of tour service from operating a motor
coach sight-seeing service without a certifi-
cate of public convenierice and necessity.

3. Federal Courts =685

In the absence of substantiation of se-
vere economic impact, the mere existence of
competition is not irreparable harm as fac-
tor in favor of stay of injunction pending
appeal. ot ) it
4. Federal Courts =685

A court, when confronted with a case
in which the other three factors strongly
favor interim relief, may exercise itsfdiscr&
tion to grant a stay pending appeal if. the
movent has made a substantial case on the
merits; court is not required to find that
ultimate success is a mathematical probabil-
ity and may grant stay even though its own
“approach may, be contrary to movant’s yiéw
of merits. Fed.Rules App.Pi‘bﬁ.ﬁlléﬁ,‘iB,
28 US.CA.

5. Federal Courts =685

The necessary “lével” or “degree” of
possibility of success, in determining propri-
ety of stay pending appeal, will vary ac-
cording to the court's assessment of other
factors, Fed.Rules App.Proc. rules 8, 18, 28
US.CA. '

ol
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6. Federal Courts ¢=684

Tribunals may properly stay their own
orders when they have ruled on an admit-
tedly difficult legal question and when the
equities of the cage suggest that the statug
quo should be maintained. Fed.Rules App.
Proc. rules 8, 18, 28 U.S.C.A.

7. Federal Courts =685
Notwithstanding that a more searching
inquiry into merits might compel tentative
conclusion that appellant was less likely
than not to prevail on merits, in' light of
balance of equities, fact that case was a
difficult one warranted stay of permanent
injunction restraining operation of a motor
coach sight-seeing service without a certifi-
cate of public convenience and necessity,
Fed.Rules App.Proc. rules 8,18,28 U.S.CA.

On Motion to Vacate Stay (Civil Action
76-1500).

Gregory P. Barth, Gen. Counsel, and
Gregory M. Murad, Asst. Gen, Counsel,
were on the motion for appellant. *

John D. Grad and Philip J. Hirschkop,
Alexandria, Va., were on the opposition to
the motion for appellees: A

Before WRIGHT, LEVENTHAL and
ROBB, Circuit Judges. |

LEVENTHAL, Circuit Judge:'* **

"The District Court grunted the Wash-
ington Metropolitan Area Transit Commis-
sion & permanent injunction restraining
Holiday Tours from operating a ‘motor
“coach sightseeing service without a certifi-
‘cate; of* public*tonvenience” and “necessity.
Then, on motion of Holiday Tours, the Dis-
trict Court stayed its injunction pending
appeal. We deny the Commission’s motion
to vacate the District Court’s stay, and in
doing so find it necessary to refine the
discussion in Virginia Petroleum . Jobbers
Association v.. FPC, 104 U.8.App.D.C. 106,
259 F.2d 921 (1958).

I, Although Virginia Petroleum Jobbers |n-
volved & motion to stay an administrative or-
der, the factors enumerated therein also apply
to motions for preliminiiy injuictions and mo-
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On the merits, this appeal turns on the
proper interpretation of Holiday Tours, Ine,
v. Washington Metropolitan Area Transit
Commission, 125 U.S.App.D.C. 336, 372 F.2g
401 (1967), in which we affirmed the Com-
mission’s ruling that Holiday Tours was not
entitled to a certificate of public conve-
nience and necessity under the “grandfa-
ther clause” of the pertinent statute. Ip
our concluding paragraph of that opinion,
we stated (at 402):

Finally, we note that the Commission
concedes that appellant may continue to
operate in the future a sightseeing busi-
ness by limousine, ag wel| ag with buses
and drivers supplied by licensed bus oper-:
ators.

This language is central to the current
dispute because Holiday Tours, which was
primarily a limousine tour service when our
earlier opinion was rendered, has recently
transformed itself into primarily a bus tour
service. Holiday Tours contends that thig
conversion is authorized by the quoted lan-
guage 80 long as the buses are rented from
licensed operators rather than owned by
Holiday Tours itself. The Commission,
however, argues that the language is mere-
ly the court’s observation that no certificate
is required if Holiday Tours occasionally
rents buses to accommodate additional cus-
tomers as an adjunct to its primary business
of providing limousine tours, The Commis-
sion emphatically rejects an interpretation
which sanctions Holiday Tours’ conversion
from a limousine to a bug tour service,

[1]™ The District Court adopted the Com-
mission’s interpretation but stayed the per-
manent injunction pending appeal, Al
though the District Court did not make
detailed findings, it recited that all four of
the Virginia Petroleum Jobbers factors fa-
vored a stay.!

These factors are by now familiar to both
the bench and bar in this Circuit.

tions for stays of district court orders pending
appeal. See, e. g, A Quaker Action Group v,
Hickel, 137 U.S.App.D.C. 176, 421 F.2d 1111
(1969).
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(1) Has the petitioner made a strong
showing that it is likely to prevail on the
merits of its appeal? Without such a
substantial indication of probable success,
there would be no justification for the
court’s intrusion into the ordinary
processes of administration and judicial
review. (2) Has the petitioner shown
that without such relief, it will be irrepa-
rably injured? (3) Would the
issuance of a stay gubstantially harm oth-
er parlies interested in the procccdings?
(4) Where lies the public inter-
est?
Virginia Petroleum Jobbers Ass’n, supra, at
925.

[2,3] Despite the Commission’s protes-
tations to the contrary, the final three fac-
tors enumerated above clearly favored the
District Court’s grant of a stay. The harm
to Holiday Tours in the ahsence of a stay
would be its destruction in its current form
as a provider of bus tours.? In contrast to
this irreparable harm, there is little indica-
tion that a stay pending appeal will result
in substantial harm to either appellee Com-
mission or to other tour hus nnerators.?® As
to harm to the public intere! this is not a
case where the Commission has riled that
the service purformcd by appellant is con-
trary to the public interest. Indeed for all
that the record"discloses, appellant might
obtain a certificate, perhaps not precisely
for the operation it prefers, if it made appli-
cation. The interest of the Commission and
of the riding public is largely the same as
that of the general public in having legal
questions dec ided on the merits, as correctly
and expeditiously’ as possible. But the
question 18 whether there is a further inter-
est, that precludes maintaining the status

i} LA T e
2. The destruction of a business Is, of course, an
essentially economic injury., It is not, however,
one of the ‘“mere"” economic injuries which
under Virginia Petroleum Jobbers are insuffi-
cient to warrant a stay. The economic injuries
disparaged in that case V )e necessary
expenditure of funds pending appet| and the
temporary monetary losses for which “‘ade-
quate compensatory or other corrective relief
will be available at a later date.” 259 F.2d at
925.

e arrioa

quo while the merits are being decided on
appeal.

In this context, Holiday Tours was un-
doubtedly not entitled to a stay on a show-
ing “that it is likely to prevail on the merits
of its appeal.” Implicit in the Commis-
gion’s argument against the stay is the
view, commonly shared by litigants inter-
preting Virginia Petroleum Jobbers, that a
stay is never appropriate unless the movant
can show that success on appeal is “proba-
ble.” Adherents of this view maintain that
a lesser showing, of, say, 8 chance of pre-
vailing that is only fifty percent or less is
insufficient even though the “balance of
equities,” as determined by a consideration
of the other three factors, clearly favors a
stay.

[4, 5] Although. this approach adopts &
linguistically permissible interpretation of
Virginia Petroleum Jobbers, it is mandated
only if one assumes that the Court was
using language in an exceedingly precise,
technical sense. In light of the unnecessari-
ly harsh results sometimes engendered by
this approach, we decline to entertain this
assumption. Instead, we hold that under
Virginia Petroleum Jobbers a court, when
confronted with a case in which the other
three factors strongly favor interim relief
may exercise its discretion to grant a-stay if
the movant has made a substantial case on
the merits. The court is not required' to
find that ultimate success by the movant is
a mathematical probability, and indeed; as
in this case, may grant & stay even.though
its own approach may be contrary to mov-
ant’s view of the merits. The necessary
“level” or “degree” of possibility of success
will vary according to the court’s assess-
ment of the other factors.

3. The Commission has alleged .that the stay
“seriously undermined the stability
of the motor coach ‘tour service industry
throughout the Metropolitan District.” It is
not clear whether this is intended as an out-
right allegation of harm to other tour bus oper-
ators. If so, this allegation is entirely unsub-
stantiated. The mere existence of competition
{s not irreparable harm, in the absence of sub-
stantiation of severe economic impact.

4, Virginia Petroleum Jobbers, supra at 925.
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This approach is ve{lected in the Virginia
Petroleum Jobbers opinion at 925, where
the court wrote:

But injury held insufficient to justify a

stay in one case may well be sufficient to

justify it in another, where the applicant
has demonstrated a higher probability of
success on the merits,
The view that a 50% plus probability is
required by that opinion, although fre-
quently encountered, is thus contrary to
both the language and spirit of that opin-
ion. 3

Qur holding is generally in accord with
the movement in other courts away from a
rd incorporating a wooden “probabili-
ty” requirement and toward an analysis
under which the necessary showing on the
merits is governed by the balance of equi-
ties as revealed fh=ngh an examination of
the other three factors." In a leading case,
Judge Frank, speaking for the Second Cir-
cuit, stated:

To justify a temnorary injunction it is not

necessary that the.plaintiff’s right to a

final decision, after a trial, be absolutely

certain, wholly without doubt;. if the oth-
er elements are present (i e., the balance
of hardships tips decidedly toward plain-
tiff), it will ordinarily be enough that the
plaintiff has raised questions going to the
merits’ 80 . serious, . substantial, difficult
and .doubtful, as to make them a fair
ground for litigation and thus for more
deliberative investigation.
Hamilton Watch Co. v. Benrus Watch Co.,
206 F.2d 788, 740 (2d Cir.. 1958) (footnote
omitted). .More recently, the same court
declared: ‘- fevope ¢
One moving for a preliminary injune-
tion assumes the burden of demonstrat-
ing either & combination of probable suc-
cess and the puwibility of irreparable in-
jury or that serious questions are raised
and the balance of hardships tips sharply
in hia favor.
Charlie’s Girls, Inc. v. Revlon, Inc., 483 F.2d
958, 964 (2d Cir. 1978) (per curiam). To the
same effect, see also Costandi v. AAMCO
Automatic Transmissions, Inc., 456 F.2d 941
(9th Cir, 1972)

gtenda

8. See

We believe that this approach is entlrelyf
consistent with the purpose of granting in-
terim injunctive relief, whether by prelimj-
nary injunction or by stay pending appeal;
Generally, such relief is preventative, or
protective; it seeks to maintain the statyg
quo pending a final determination of ‘the
merits of the suit. An order mainmin'in

any harm will befall oth@r interested” per
gons or the public and when denial ‘of“th
order would inflict irreparable injury on th‘
movant. There is substantial equity!®
need for judicial protection, whetherox
movant has shown a mathematical pmbobﬂ
ity of success.

Another weakness of adherence”™ Lo':‘-\za:A
strict “probability” requirement is thatjt"
leads to an exaggeratedly refined analysis
of the merits at an early stage in the H‘cngx
tion. If, to use Judge Frank’s phrase, thers
exists “a fair ground for litigation and th
for more deliberative investigation,” a cour%“_
should not be required at an early stagé {Ifp:
draw the fine line between a mathem&txm
probability and a substantial posmbll _1
guccess. The endeavor may be necessarv
gome circumstances—when interim rel
would cause substantial harm to another!
party or person, or when the balanvé
equities may come to require a more care
heft of the merits. However, it is not re-
quired in all cases.

[G] The doctrine thus stated is"
gruent with Rules 8 and 18 of the Feder'
Rules of Appellate Procedure, which atate

that motions for stay “must ordinarily bé
made in the first instance” to the district
court or agency which issued the challenged
order. Prior recourse to the initial dem on=gs
maker would hardly be required as & gener—
al matter if it could properly grant interim
relief only on a prediction that it has ren-
dered an erroneous decision. What is fairly
contemplated is that tribunals may properly
stay their own orders when they have ruled
on an admittedly difficult legal question:’

generally 11 C, Wright & A. Miller, Federal Practice and Procedure § 2848 (1973).
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and when the equitics of tl wggest
that the status quo should be maintained.

Caol

[7] Applving this standard to the in-
stant motion, we cannot say that the Dis-
trict Court abused its discretion in staying
its permanent injunction. Although a more
gearching inquiry into the merits might
compel the tentative conclusion that Holi-
day Tours is less likely than not to prevail
on the merits, we have satisfied ourselves
that the case is a difficult one warranting
plenary review. In light of the balance of
equities in this case, that suffices to sustain
the stay.

The Commission’s motion to vacate the
District Court’s order staying its permanent
injunction is denied.

So ordered.
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NATIONAAL TANK TRUCK CARRIERS,

INC., Petitioner,

V.
INTERSTATE COMMERCE COMMIS-
SION and United States of
America, Respondents,

Traffic Executive Association—Eastern
Railroads, and Western Railroad
Association et al., Intervenors.
No. 76-1522.

United States Court of Appeals, ...
District of Columbia Circuit.

Argued June 8, 1977.
Decided July 12, 1977, =~

Review was sought of orders of Inter-
state Commerce Commission dealing with
the issuance of special certificates for motor
service carriers authorized by special certif-
icates to transport waste products for recy-
cling in furtherance of recognized pollution

control programs. The Court of Appeals, J.
Skelly Wright, Circuit Judge, held that evi-
dence sustained ICC findings that existing
carriers would not or could not meet the
demand and that proposed service would
not result in a material diversion of busi-
ness from existing motor or rail carriers.

Affirmed.

1. Commerce =108

Evidence that existing carriers had not
furnished Interstate Commerce Commission
with sufficient data upon which it could be
found that proposed motor carrier ship-
ments of recyclable materials would be per-
formed by existing carriers and evidence
that need for transportation would grow
substantially and that existing carriers
could not or would not completely meet
that need was sufficient to sustain ICC
determination that existing carriers could
not provide needed transportation services
for recyclable waste materials.

2. Commerce &=85.28(4)

Requirements of Interstate Commerce
Commission for detailed description of pol-
lution control program and letter of support
from sponsors of the program as a prerequi-
site for .issuance of special certificate to
motor carriers for carrying recyclable waste
products were sufficient to insure that traf-
fic moving pursuant to special certificate
would not be diverted from existing modes
of transportation.

3. Commerce &=85(2)

Even if Interstate Commerce Commis-
sion’s regulations worked to the disadvan-
tage ‘of ,a particular segment of .the truck-
ihg' industry more than others, that fact
would not change generalized nature or af-
fect the validity of ICC regulations relating
to special certificates for motor carriers
transporting recyclable waste products.

4. Carriers &8

Evidence that scrap to be transported
pursuant to special certificate for carriers
of recyclable waste products was less valua-
ble than the industrial waste and processed
scrap currently handled by railroads was
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present practice of opening attorney mail
addressed to inmates, with particular refer-
ence to whether letters are read and wheth-
er copies are o2 for subsequent examina-
tion; (2) whether such correspondence is
handled at a place and in such a manner
that it is subject to observation by others;
(3) what basis, if any, there is for inmate
apprehension that their correspondence
from attorneys is being read; (4) whether
it is reasonably practicable for the warden
to permit any form of random observation
of the opening procedure to quiet fears that
information is being gleaned from such cor-
respondence; and (5) whether the search
for contraband can be accomplished in a
less intrusive manner by use of electronic or
photographic equipment or even by exami-
nation of configuration and thickness of
envelopes. After resolving factual ques-
tions such as these and others that may
oceur to counsel or to the court, the district
judge should then determine whether or not
it is reasonably necessary in order to pro-
tect the inmates’ Sixth Amendment right to
counsel to alter the present practice of han-
dling incoming mail from attorneys to as-
sure that contraband is not introduced into

the prison’

Our recitation of the decisions of other
cireuits is for the guidance of the district
judge. Difficult questions such as this one
cannot be decided rationally in a vacuum.
The correct decision will depend upon the
facts and the feasible alternatives, and we
therefore express no opinion as to what, if
anything, ought to be done by way of rec-
onciling the right to counsel with the, right
of the State to assure the internal security
of the institution.

REVERSED AND REMANDED.

LW\
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5. Because the question is not briefed, we do not
decide whether the convening of a three-judge
court will be necessary. But we hold that a
single district judge can conduct the evidentia-
ry hearing, and thereafter decide whether he

BLACKWELDER FURNITURE COMPA-
NY OF STATESVILLE, INC.,
Appellant,

V.

SEILIG MANUFACTURING COMPANY,
INC., Appellee.

No. 76-2288.

United States Court of Appeals,
Fourth Circuit.

Argued Dec. 6, 1976.
Decided. Feb. 16, 1977.

In action alleging that termination of
plaintiff's furniture dealership by defend-
ant violated the antitrust statutes, the
United States District Court for the West-
ern District of North Carolina, at States-
ville, Woodrow W. Jones, C. J., refused to
issue preliminary injunction, and plaintiff
appealed. The Court of Appeals, Craven,
Circuit Judge, held that District Court

erred in holding that plaintiff had to first .,

show “likelihood of success” in order to be
entitled to preliminary relief and in treat-
ing factors relevant to grant of preliminary
injunction as a defense in depth to be over-
come, each and every one, before entitle-
ment to preliminary relief should be de-
creed; that the correct trial court standard
for interlocutory injunctive relief is the bal-
ance-of-hardship test; the first step is to
balance the likelihood of irreparable harm
to plaintiff against likelihood : of harm to
defendant,_and if a decided imbalance of
hardship should appear in plaintiff’s favor,
likelihood-of-success test is displaced by for-
mulation that it is ordinarily enough that
plaintiff has raised questions going to the
merits so serious, substantial, difficult and
doubtful as to make them fair ground for
litigation; that the factors to be considered

should request the convening of a three-judge
court depending upon his interpretation of the
recent act repealing 28 U.S5.C. § 2281 and his
view of the merits.
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are intertwined; and that in the instant
case preliminary injunction should issue.

Reversed and remanded.

1. Injunction =147

Since finding facts from conflicting af-
fidavits on application for preliminary in-
junction is not always possible, district
court may in its discretion reguire live testi-
mony where everything turns on what hap-
pened and that is in sharp dispute. Fed.
Rules Civ.Proc. rules 52(a), 65(d), 28 U.S.
C.A.

2. Injunction ¢=135

A judge's discretion ~pplication for
interim injunctive relief is not boundless
and must be exercised within the applicable
rules of law or equity.

3. Federal Courts ¢=862

Review of lower courl’s application of
the law in ruling on application for prelimi-
nary injunction is not limited by the “clear-
ly erroneous” rule, and where decision be-
low was entered on conflicting affidavits
and agreed facts, ordinary deference to dis-
trict court’s findings of fact is less appropri-
ate. Fed.Rules Civ.Proc. rule ..., 28 U.S.
C.A.

4. Injunction ¢>136(3), 137(2, 4)

It is sufficient to grant motion for pre-
liminary ‘injunction if the court is satisfied
that there is a probable right and probable
danger and that the right may be defeated
unless the injunction is issued, and consider-
able weight is given to the need of protec-
tion to the plaintiff as contrasted with the
probable ‘injury to the defendant. ' Fed.
Rules Civ.Proc. rule 65(a), 28 U.S.C.A.

5. Administrative Law and Procedure
=674
Federal Courts ¢=685

Standard requiring, inter alia, a strong
showing of probable success on the merits is
standard appropriately to be applied to the
question of issuance of an appellate stay
pending review of an administrative order
or a trial court decision that dealt with the
merits of the controversy, aud is not one for

use in the trial court on application for
preliminary injunction. Fed.Rules Civ.
Proc. rule 65(a), 28 U.S.C.A.

6. Injunction ¢=137(2)

The trial court standard for interlocu-
tory injunctive relief is the balance-of-hard-
ship test whereunder, if serious issues are
before the court, it is considered a sound
idea to maintain the status quo ante litem
provided that can be done without imposing
too excessive an interim burden on the de-
fendant. Fed.Rules Civ.Proc. rule 65(a), 28
US.CA.

7. Injunction &=136(3), 137(2)_, 147

On application for preliminary injunc-
tion, district court erred in holding that
plaintiff had to first show “likelihood of
success” in order to be entitled to prelimi-
nary relief; first step should be to balance
the likelihood of irreparable harm to plain-
tiff against the likelihood of harm to de-
fendant, and if a decided imbalance of
hardship should appear in plaintiff’s favor,
the likelihood-of-success test is displaced by
formulation that it will ordinarily be |
enough that the plaintiff has raised ques-, F
tions going to the merits so serious, sub-
stantial, difficult and doubtful as to make
them fair ground for litigation and thus for
more deliberate investigation. Fed.Rules
Civ.Proc. rule 65(a), 28 U.S.C.A.

8. Injunction e=137(4)

On application for preliminary injunc-
tion, the importance of probability of suc-
cess on the merits increases as the probabil-. .
ity of irreparable injury diminishes, and ™
where the latter can-be characterized as:
simply “possible,” the former can be decis) 4
sive, but even so it remains merely one
“strong factor” to be weighed alongside
both the likely harm to defendant and the
public interest. Fed.Rules Civ.Proc. rule

65(a), 28 U.S.C.A.

9. Injunction &=151

When a district court has before it a'
motion for preliminary injunction, although
it may properly consider the four factors of
probability of success on the merits, irrepa-
rable injury to plaintiff, harm to other in-
terested parties, and public interest, the
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two more important factors are those of
probable irreparable injury to plaintiff

without a decree_and of likely harm to

defendant with a decree, and if that bal-
ance is struck in favor of plaintiff, it is
enough that grave or serious questions are
presented, and plaintiff need not show a
likelihood of success, but the public interest
should always be considered. Fed.Rules
Civ.Proc. rule 65(a), 28 1J.S.C.A.

10. Injunction &=136(3)

Insofar as a trial court is concerned on
motion for preliminary injunction, require-
ment of irreparable harm must be evaluat-
ed within the basic context of the balance-
of-hardship test, and thus while “irrepara-
bility” may suggest some minimum of prob-
able injury which is required to get the
court’s attention, the more important ques-
tion is the relative quantum and quality of
plaintiff’s likely harm, as opposed to cost to
defendant, and even a “possible” irrepara-
ble injury may suffice if there is a strong
probability of success on the merits. Fed.
Rules Civ.Proc. rule 65(a), 28 U.S.C.A.

11. Injunction &=1'",

Since the factors to be considered on
application for preliminary injunction are
inlertwined and each affects in degree all
the others, it is error to treat the factors as
a defense in depth to be overcome, each and
every one, before entitlement to prelimi-
nary relief should be decreed. Fed.Rules
Civ.Proc. rule 65(a), 28 U.S.C.A.

12. Federal Courts =870

In connection with denial of prelimi-
nary injunction against termination of
plaintiff’s furniture dealership, finding that
plaintiff would suffe= nn irreparable harm,
on the basis that any injury would be readi-
ly caleulable and collectible, was clearly er-
roneous, as harm posed to plaintiff’s gener-
al goodwill by inability to fill orders was
not calculable,

13. Injunction #=136(3)

Irreparability of harm, for purposes of
preliminary injunetive relief, includes the
impossibility of ascertaining with any accu-
racy the extent of the loss. Fed.Rules Civ.
Proc. rule 65(a), 28 U.S.C.A.

14. Monopolies $=24(7)

For purposes of interlocutory injunc-
Aive relief, there is public interest in pre-
serving the status quo ante litem until the
merits of a serious controversy can be fully
considered by a trial court, and that basic
public interest is further enhanced where
the private controversy may possibly vindi-
cate public policy, as in the enforcement of
federal antitrust laws. Fed.Rules Civ.Proc.
rule 65(a), 28 U.S.C.A.

15. Monopolies &=24(7)

Where plaintiff, seeking preliminary
injunction against termination of its furni-
ture dealership, had .pleaded a prima facie
case of violation of antitrust statutes, had
sufficiently shown that without preliminary
relief it would be irreparably injured in
that damage to its goodwill would be incal-
culable, and possible harm to defendant was
negligible and easily indemnifiable by a
bond, and since public interest lies in vindi-
cation of the antitrust laws, which express-
ly authorize interlocutory injunctive relief,
preliminary injunction should issue. Fed.

Rules Civ.Proc. rule 65(a), 28 U.S.C.A:;
Sherman Anti-Trust Act, § 1, 15 U.S.C.A.
§ 1; Clayton Act, §§ 4, 5, 15 U.S.C.A. §§ 15,
16.

George L. Little, Jr. and Norwcod Robin-
son, Winston Salem, N.C. (Douglas G. Ei-
sele, Statesville, N.C., Hudson, Petree,
Stockton, Stockton & Robinson, Winston
Salem, N.C., Raymer, Lewis, Eisele & Pat-
terson, Statesville, N.C. on brief), for appel-
lant. :

J. Melville Broughton, Jr., Raleigh, N.C.
and Don G. Nicholson, Miami, Fla. (Brough-
ton, Broughton, McConnell & Boxley, Ra-
leigh, N.C., on brief), for appellee.

Before CRAVEN, BUTZNER and RUS-
SELL, Circuit Judges.

CRAVEN, Circuit Judge.
This is an appeal by Blackwelder Furni-

ture Company of Statesville, Inc., from the
refusal of the district court to issue a pre-
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liminary injunction under Rule 65(a). Fed.
R.Civ.P. 65(a). At the same time we heard
the appeal, we considered a Rule 8 motion
and granted a temporary injunction pend-
ing our decision on the appeal. Fed.R.
App.P. 8., Blackwelder’s complaint seeks
treble damages and injunctive relief under
the Clayton Act, 15 U.S.C. §§ 15 & 16, on
the theory that a decision by Seilig Manu-
facturing Company, Inc, to terminate
Blackwelder as an authorized dealer violat-
ed the federal antitrust statutes. For rea-
sons to be stated, we think the district court
applied incorrect ‘principles in undertaking
to exercise its discretion to grant or deny a
preliminary mjorction and further that the
application of 'correct principles requires
that a preliminary injunction issue, restor-
ing ‘Blackwelder: to its ‘status as a Seilig
dealer pending trial on the merits.

1

[1] Blackwelder contends that Seilig has
violated Section 1-of the Sherman Act by
combining ‘to fix prices, rig retail territo-
ries, and oust a discounter from the compet-
itive market. . 15.U.S.C..§ i, From affida-
vits and certain agreed facts, it seems fair
to say Blackwelder will be ... o offer
competent evidence at trial tending to show
the following:!

Blackwelder . was a successful distributor
of Seilig furniture for over a decade; its
purchases of Seilig furniture accounted for
about 85% of its total purchases of “contem-
porary upholstered furniture”; Seilig was
one of its top three lines of contemporary
upholstered " furniture; {rom January. to
June 1976, it ordered more than $52,000
worth of furniture from Seilig. Part of
Blackwelder’s sales were to mail-order cus-
tomers in the Washington, D. C. area, who
took advantage of Blackwelder's discount
prices,  ranging -up to 30% below Seilig's
1. The district court opinlon recit '~ allega-

tions of the pleadings, affidavils and counter-

affidavits but does not resolve conflicts. We
observe sympathetically that Rules 52(a) and

65(d) require findings of fact, albeit tentative.

We agree with Judge Friendly that finding facts

from conflicting affidavits is not always possi-

ble and endorse the Second Circuit suggestion

suggested retail prices. Such potential cus-
tomers often visit the showrooms of a local
D. C. retailer, seleet a piece of furniture,
and then place their order with Blackweld-
er—to the great displeasure of the local
retailer. Blackwelder alleges that as a re-
sult Seymour Woodnick of W. J. Sloane's, a
large D. C. retailer of Seilig furniture,
threatened to see to it that Blackwelder
lose its Seilig line unless it quit the D. C.
market. While Woodnick denies the threat,
he admits his sales personnel were greatly
aggravated over time wasted on Blackweld-
er customers.

In April of 1974 Seilig’s regional sales
director, Jim Robinson, on the authority of
Jerrold Wexler, Executive Vice President
of Seilig, warned Blackwelder that because
of pressure from D. C. dealers like Sloane’s
it would be forced to terminate Blackweld-
er's dealership unless it stopped sales in the
D. C. area. Robinson denies the threat, but
he admitted to having asked Blackwelder to
reduce the customary number of its sales-
men at the Seilig space at the upcoming
High Point Furniture market lest they “ir-
ritate” Seilig salesmen from D. C. The
threats are said to have been repeated.

On May 4, 1976, Seilig wrote Blackwelder
that it would be terminated on June 1 be-
cause “it occasionally becomes necessary to
make certain changes in a company’s distri-
bution policy in order to better develop a
particular area.” No other or more con-
crete reason was given. Despite Seilig's
contention that it acted unilaterally and
that some 300 other dealers were terminat-
ed at the same time, the names of those
dealers and a comparison of their respective
sales records with Blackwelder’s were not
furnished the court.

The distri¢t court, in denying Blackweld-
er’s motion for interlocutory relief, relied

that a perplexed district judge may in his dis-
cretion require live testimony ‘“‘where every-
thing turns on what happened and that is in
sharp dispute.” Semmes Motors, Inc. v. Ford
Motor Co., 429 F.2d 1197, 1204 (2 Cir. 1970).
Here, both parties willingly joined in the battle
of affidavits.

B
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on the fourfold equitable rule of thumb set
forth in Airport Comm. of Forsyth Co., N.C.
v. CAB, 2906 F.2d 95 (4th Cir. 1961):

1) Has the petitioner made a strong

showing that it is likely to prevail upon

the merits?

2) Has the petitioner shown that with-

out such relief it will suffer irreparable

injury? “

3) Would the is:suancqf;)of the injunction

substantially harm other interested par-

ties?

4) Wherein lies the public interest?
296 F.2d at 96 (emphasis added). Accord,
First-Citizens Bank & Trust Co. v. Camp,
432 F.2d 481, 483 (4th Cir. 1970). It rea-
soned that a single adverse determination
on any of the four questions would be fatal
to the movant. The court found first that
“neither side” had made a “strong showing”
that Seilig’s actions were either collabora-
tive or unilateral for purposes of the Sec-
tion 1 requirement of a contract, combina-
tion or conspiracy. 15 U.S.C. § 1. For this
reason alone the court reasoned that relief
should be denied; nonetheless, it also found
that denial of ir*orlocutory relief would
occasion no irreparable harm to Blackweld-
er—since its. damages, if any, would be
readily calculable and collectible.  The
court felt unable to decide the remaining
two factors, viz., the public interest and the
potential harm to the defendant, but did
note that “it is hard to conceive” how Seilig
could be economically damaged by continu-
ing its business relationship with Black-
welder.

ILo

{2,3] When the grant or denial of inter-
im injunctive relief is reviewed, it is sim-
listic to say or imply, as we sometimes do,
hat it will be set aside only if an abuse of
discretion can be shown.” Singleton v. An-
son Co. Bd. of Education, 887 F.2d 349, 351
(4th Cir. 1967); Meiselman v. Paramount
Film Distributing Corp., 180 F.2d 94, 97 (4th
Cir. 1950). For there is, of course, the
possibility thav wwe court below has either
failed to exercise its discretion in some re-

1
t
t
{

550 F.2d—5

spect, compare Paine v. St. Paul Union
Stockyards Co., 35 F.2d 624 (8th Cir. 1929),
with Mattox v. United States, 146 U.S. 140,
13 S.Ct. 50, 36 L.Ed. 917 (1892), or else
exercised it counter to established equitable
principles. Prendergast v. N.Y. Tel. Co.,
262 U.S. 43, 50-51, 43 S.Ct. 466, 67 L.Ed.
853 (1923); Security Metal Products Co. v.
Kawneer Co., 14 F.2d 569, 572-573 (8th Cir.
1926). A judge’s discretion is not boundless
and must be exercised within the applicable
rules of law or equity. Petersen v. John
Hancock Mutual Life Insurance Co., 116
F.2d 148, 151 (8th' Cir. 1971). And our
review of the lower court’s application of
the law is not limited by the same “clearly
erroneous” rule which restricts our review.
of its findings of fact under Rule 52(a).
Fed.R.Civ.P. 52(a). Delaware & Hudson
Ry. Co. v. United Transp. Union, 146 U.S.
App.D.C. 142, 450 F.2d 603, 620 (1971).

[4,5] We reverse the district court be-
cause it failed to apply the settled principles
which govern consideration of a Rule 65(a)
motion in this circuit, as set forth in Sin-
clair Refining Co. v. Midland Oil Co., 55
F.2d 42 (4th Cir. 1932):

It is sufficient [to grant the motion] if

the court is satisfied that there is a prob-

able right and a probable danger, and
that the right may be defeated, unless
the injunction is issued, and considerable
weight is given to the need of protection
to the plaintiff as contrasted with the
probable injury to the defendant.
55 F.2d at 45 (emphasis added). Accord,
West Virginia Conservancy v. Island Creek
Coal Co., 441 F,2d 232, 235 (4th Cir. 1971).
The district court’s reliance on the different

,stzfvu]ards of Airport Comm'n of Forsyth

Co. and Camp, see p. 192 supra, was mis-
placed—though understandably so. Even
the treatise writers have mistakenly equat-
ed the stringent standards of those cases
with the more flexible rule of Sinclair Re-
fining, supra. See, e. g., T Moore's Federal
Practice, 165.04[1] at 65-39 n.7 (1975). But
there is a difference. The cases relied upon
by the district court deal with the question
of the issuance vel non of an appellate stay
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pending review of an administrative order
or a trial court decision that dealt with the
merits of a controversy.? Hence they pro-
pound an appellate standard—and not one
for use in the trial courts.

In cases like Airport and Camp a judicial
or quasi-judicial body has already passed
upon the merits of a question and typically
has also denied a discretionary stay of its
decigion; only then is the motion made for
an appellate stay. For a stay to issue under
guch circumstances, we adopted in Airport
Comm’n of Forsyth, supra, 296 F.2d at 96,
the requirement of Virginia Petroleum Job-
bers Ass'n v. Federal Power Comm'n, 104
U.S.App.D.C. 106, 259 F.2d 921 (1958), that
a “strong showing” of probable success on
appeal be made, for otherwise there is “no
justification for the [appellate] courls i
trusion into the ordinary processes of ad-
ministrative and judicial review.” 259 F.2d
at 925.

Likewise, Long v. Robinson, 432 F.2d 977
(4 Cir. 1970), another “strong showing” case
from this circuit, involved a stay-pending-
appeal situation, in which the district court
had fully considered the merits of the con-
troversy, rendered its final decree, and re-
fused the request for an interim stay.
Judge Winter explained in Long that the
petitioner’s burden in seeking injunctive re-
lief is substantially greater on appeal. 432
F.2d at 979. See, €. g, UXpress
Agency, Inc. v. United States, 82 S.Ct. 466,
7 LEd2d 432, 434 (1962) (Harlan, J.) (a
“strong showing must be made

Railway

to justify reversal of the District Court's
Lli:\n:r'(\ti()nxll'y action”); Breswick & Co.. v.
United States, 75 S.Ct. 912, 100 L.Ed. 1510,
1518 & n.1 (1955); Magnum Import Co. v.
Coty, 262 U.S. 159, 164, 43 S.Ct. 531, 67
L.Ed. 922 (1923). And this is especially so
where the lower court has adversely deter-
mined the merits of the controversy.

Therefore, the district> court erred in
guiding itself by an appellate standard in-
appropriate at the trial level

2. While the appellate origins of the fourfold
rule have been noted, th

» proper implications

thereof have not Wright & Miller,

I1.
A.

[6] The correct trial court standard v
this circuit, as declared in Sinclair Refining
supra, was doubtless derived from Ohio ¢
Co. v. Conway, 279 U.S. 813, 49 S.Ct. 256, 7
L.Ed. 972 (1929), where the Supreme Cous
laid down the rule “generally to be applicg
by trial courts in the exercise of their diz-
cretion in Rule 65(a) situations. Alabany
v. United States, 279 U.S. 229, 231, 49 8(»
266, 73 L.Ed. 675 (1929). That rule is tis
balance-of-hardship test as it was then for.
mulated by the Eighth Circuit, see, e. g,
Love v. Atchison, T. & S. F. Ry. Co., 185 f,
321, 831-332 (1911):

Where the questions presented by ag
application for an interlocutory injuge
tion are grave, and the injury to thy
moving party will be certain and irrepz.
rable, if the application be denied and ¢y
final decree be in his favor, while if tg
injunction be granted the injury to tkg
opposing party, even if the final decr
be in his favor, will be inconsiderable, 4
may be adequately indemnified by g
bond, the injunction usually will fug
granted.

Ohio 0il Co.
815, 49 S.Ct.

Like the present ‘case, Conway was g4 't
appeal from the denial of a prclimim&;}l
injunction. And there, too, the original ags
plication was submitted upon ex parte 2.
davits which, by creating “a’ real dispjfy’
over material questions of fact,” re ndfam,gf
impossible any accurate determinatio }‘;)
the trial court of the merits of the condpg’S
versy. 279 U.S. at 814, 49 S5.Ct. at %45
Nonetheless, because a “grave” questiyy
was raised—and the balance of h:xrdz’;ig;ﬂi;;
decisively favored the movant—-the Copy
concluded that the petition for interlocuts
order should have been granted .and g
versed the lower court. f

v. Conway, supra, 279 U.S. g
at 257 (emphasis added).

The balance-of-hardship test correcyy
emphasizes that, where serious issues gy

Federal Practice and Procedure, § 2948 at ¥4
(1973).
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before the court, it is a sound idea to main-
tain the status quo ante litem, provided
that it can be done without imposing too
excessive an interim burden upon the de-
fendant, Munoz .. Pzrto Rico Light & Pow-
er Co, 83 F.2d 262, 269 (1st Cir. 1936);
Benson Hotel Corp. v. Woods, 168 F.2d 694,
696 (8th Cir. 1948); Pratt v. Stout, 85 F.2d
172, 177 (8th Cir. 1936); Sinclair Refining
Co. v. Midland Oil Co., supra, 55 F.2d at 45
(citing Blount v. Societe Anonyme Du Fil-
tre, 53 F. 98, 101 (6th Cir. 1892)), for other-
wise effective relief may become impossi-
ble:
The controlling reason for the existence
of the judicial power to issue a temporary
injunction is that the court may thereby
prevent such a change in the relations
and conditions of persons and property as
may result in i ceinediable injury to some
of the parties before their claims can be
investigated and adjudicated.
Hamilton Watch Co. v. Benrus Watch Co.,
206 F.2d 788, 743 n.10 (2d Cir. 1953) (quot-
ing Love v. Atchison, T. & S. F. Ry. Co,,
supra, 185 F. at 332).

[7,8] The district court below erred in
holding that plaintiff must first show “like-
lihood of success” in order to be entitled to
preliminary relief. Instead, the first step in
a Rule 65(a) situation is for the court to
balance the “likelihood” of irreparable harm
to the plaintiff against the “likelihood” of
harm to the defendant; and if a decided
imbalance ‘of hardship should appear in
plaintiff’s favor, then the likelihood-of-suc-
cess test is displaced by  Judge Jerome
Frank’s famous formulation: /

[It will“ordinarily” be "ehough “that the
plaintiff has raised questions going to the
substantial, difficult

merits 80 ueiiius,

and doubtful, as to make them fair

3. By contrast, in Davis v. Crown Central Petro-
leum Corp., 483 F.2d 1014 (4th Cir. 1973) (an
order granting preliminary‘relief was vacated),
the court found that the balance of hardship
stood at equipoise: “the plight of the defendant
was not substantially different from that of the
plaintiffs.” 483 F.2d at 1016. It is in just such
a case that the probability of success begins to
assume real significance, see p. 195 supra;
for if the factors of harm to the parties cancel

ground for litigation and thus for more

deliberate investigation.
Hamilton Watch Co. v. Benrus Watch Co.,
supra, 206 F.2d at 740, 743; Semmes Mo-
tors, Inc. v. Ford Motor Co., 429 F.2d 1197,
1205 (2d Cir. 1970). The importance of
probability of success increases as the prob-
ability of irreparable injury diminishes, Del-
aware River Port Authority v. Transameri-
can Trailer Transport, Inc., 501 F.2d 917,
923 (3d Cir. 1974); Canal Authority of State
of Florida v. Callaway, 489 F.2d 567, 576
(bth Cir. 1974); District 50, United Mine
Workers v. United Mine Workers, 134 U.S.
App.D.C. 34, 412 F.2d 165, 168 (1969); Pack-
ard Instrument Co. v. ANS, Inc., 416 F.2d
943 (2d Cir. 1969); and where the latter
may be characterized as simply “possible,”
the former can be decisive. Even so, it
remains merely one “strong factor” to be
weighed alongside both the likely harm to
the defendant and the public interest. Dino
De Laurentiis Cinematografica, SpA. v. D-
150, Inc., 366 F.2d 373, 375 (2d Cir. 1966)
(quoting 3 Barron & Holtzoff, Feddral Prac-
tice & Procedure, § 1433 at 493 (1958)).

B.

We have expressly reaffirmed our Sin-
clair Refining rule in West Virginia Con-
gervancy v. Island Creek Coal Co., 441 F.2d
232 (1971). See also Phillips v. Crown Pe-
troleum Corp., 376 F.Supp. 1250, 1253
(D.Md.1973). Finding that the balance of
hardship favored the plaintiff, the Island
Creek court readily upheld a grant of inter-
locutory relief.? Judge Winter treated the
“likelihood of success” factor in this fash-
ion:

"‘While we express no opinion on [the mer-
its of the issues], we can say that their
resolution is not immediately apparent.
That is enough to say that Conservancy

each other, then ‘‘greater significance must be
placed on the likelihood that each party will
tltimately 'succeed upon the merits."”:’ "Dela-
ware River Port Authority v. Transamerican
Trailer Transports, Inc., 501 F.2d 917, 924 (3d
Cir. 1974). For that reason the Davis court
took notice that North Carolina's Statute of
Frauds appeared to be a complete bar to the
action and overturned the grant of relief. 483
F.2d at 1016.
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has not embarked on frivolous litigation,
and thus interlocutory relief is not im-
proper if_Conservancy can also show a
need for protection which outweighs any
probable injury to [the defendant]

441 F.2d at 235 (emphasis added).

[9] Thus in this circuit the trial court
standard for interlocutory ininnctive relief
is the balanc wirdship test.
a district court has before it a Rule 65(a)
motion, although it may properly consider
the four general factors enumerated in Ajr-
192 supra, it should give them
emphasis required by the Sin-
The two more important factors

Whenever

port, see p.
the relat

clair rule:

are those of probable irreparable injury to
plaintiff without a decree and of likely
harm to the defendant with a decree. If
that balance is struck in favor of plaintiff,
it is enough that grave or ._....us questions
are presented; and plaintiff need not show
a likelihood of success. Always, of course,
the public interest should be considered.

Here the district court erroneously re-

quired a strong showing of success as a

prerequisite to relief.

IV.
A.

[10] - The district court also found that
interlocutory relief was barred by plain-
tiff’s failure to that without it it
would be irrenara injured. But that re-
quirement was also taken from the list of

show

essentially independent factors that an ap-
pellate court ought to consider before stay-
ing an order entered after consideration of
the merits below. Its emphasis is that of
deference to a decision involving discretion,
attention to the facts
Y "nort Comm’n
CAB, see p.

as well as greater

4
than is possible on appes!
of Forsyth Co. v,

192 supra.

Insofar as a trial court is concerned, the
irreparable harm must also

the basic context of the
)

balance-of-hardship test.

requirement of
be-evaluated within
while “irreparability” may
probable injury
which is required to get the court’s atten-

Therefore,
s

suggest some minimum of

tion, the more important’ question is the

relative quantum and quality of plaintiff’s
likely harm. The decision to grant prelimi-
nary relief cannot be intelligently made unz™29
less the trial court knows how much the
precaution will cost the defendant. If jt
costs very little, the trial court should be:
more apt to decide that the threatened inju-
ry is “irreparable” for purposes of interloc-
utory relief. as we have noted ;
above, even a “possible” irreparable injury
has been held to suffice if there is strong 3
probability of success on the merits. :

In addition,

[11] The de to grant or deny
preliminary injunction upon a;
“flexible interplay” among all the factord:
considered. Cf. Packard Instrument Co. v
ANS, Inc, supra, 416 F.2d at 945 The
district court erred in treating the four
Airport factors as a defense in depth—to be
overcome, each and every one, before en-
titlement to preliminary relief should be
decreed. Its error was compounded by fail
ure to decide the last two questions in the
Airport test, for all four are intertwined ;|
and each affects in degree all the other
The failure to find that Seilig would not be;
harmed—although remarking that any suchg
harm is hard te conceive—inevitably i
creased Blackwelder's burden of persuasionj
on the other questions—especially as to;
what - degree it had to show irreparable
injury. We agree with the district court’s;
intimation, short of a finding, that the pos.]
sible harm to Seilig, in light of the history
of past, profitable dealings between the
parties, is negligible. National Screen Serv.
Corp. . v...Poster Exchange, Inc., 305 F.24
647, 650 (5th Cir,, 1962).
little risk might be posed to Seilig Y
indemnifiable by a bond. See Ohio Oif Co.
v. Conway, supra, 279 U.S. at 81, 49 S.Ct."
256; cf. 156 U.S.C. § 26.

depends

Moreover,, whe

B.

[12,13] We view the trial court’s find
ing that Blackwelder will suffer no irrepa-
rable harm (on the basis that any injury to
it would be readily calculable and collecti-
ble) as clearly erroneous. Blackwelder’s
past profits on Seilig furniture afford a
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plausible basis for calculating some of the

damages from any w congful termination.
But not ail. Word-of-mouth grumbling of
customers can convert Blac rwelder's inabil-
ity to honor Seilig orders into a reputation
for general unreliability as a merchant.
Losing set back Blackwelder's
efforts to become known as a “full-line”
furniture discounter. Cf. Bergen Drug Co.
v. Parke, Davis & Co., 307 F.2d 725 (3d Cir.
1962). The harm pos Blackwelder's
general goodwill by its inability to fill out-
standing and accumulating orders in excess
of $15,000 for furniture listed in its cata-
logues s incalculably
great or small, just incalculable. See Note,
Developments in the Law—Injunctions, 78
Harv.L.Rev. 994, 1002-1003 (1965); cf.
Semmes Motors, Inc. v. Ford Motor Co.,
supra, 429 F.2d at 1205. And, as Learned
Hand observed, of harm in-
“impossibility of ascertaining
the extent of the loss”

Seilig can

incalculable—not

irreparability

cludes the

with any accuracy

That has alw included in its

meaning; and I cannot see how the plain-

» to prove what sales

the defendant’s competition will make it

lose, to say nothing of the indirect,

though far-reaching, effects
upon its good will

been

tiff will ever be abl

at times

Foundry Servs., Inc.
F.2d 214, 216 (2d Cir
curring) (emph

v. Beneflux Corp., 206
1952) (Hand, J., con-

5 audcu).

[14] The last

“Wherein lies the

of the Airport criteria is:
public interest One
reason for.the more lenient”interlocutory
relief standards, as opposed to those gov-
erning motions for stays pending appeal,

the “public interest” in preserving the sta-
litem until the merits of

serious controversy can he fully considered
by a trial court. The right to a stay after
the merits have once been unfavorably de-
termined is quite a different thing. That
basic “public interest” is further enhanced
as here, the private controversy may

tus quo ante

where, a
possibly vindicate public policy. Private ac-
tions are an important means of enforcing
federal antitrust policies. Bergen Drug Co.

tiff.”

v. Parke,
127-128.

The presence of

Davis & Co.,

supra,
federal statute both
defend-
ant and supplying the gravamen of the
complaint aligns Blackwelder, if only provi-
sionally, on the side of the public interest
and constitutes

prohibiting the alleged acts of the

added weight in favor of
precautionary relief. West Virginia
servancy v. Island Creek Coal Co.,
441 F.2d at 236; Vanadium Corp. of Ameri-
ca v. Susquehanna, 203 F.Supp. 686, 696
(D.Del.1962); Yakus v. United. States, 321
U.S. 414, 64 S.Ct. 660, 88 L.Ed. 834 ]{JM),
This is so especially where, as here, the
statute expressly authorizes interlocutory
injunctive relief. 15 U.S.C. § 26. See 11
Wright & Miller, Federal Practice & Proce-
dure, § 2948 at 462 (1973); United States v.
Nutrition Serv., Inz., 227 F.Supp. 375 (W.D.
Pa.1964), aff’d per curiam, 347 F.2d 233 (3d
Cir. 1965).

Con-
supra,

VI

Since decision below was upon
conflicting affidavits, and some agreed
facts, our ordinary deference to the district
judge's findings of fact is less :1}:;)x'npriutc.
Aetna Cas. & Sur. Co. v. Hunt, 486 ¥.2d 81,

4 (10th Cir. 1973); Shum: xlvr v. Groboski
Industries, 352 F.2d 837, 840 (7th Cir.
1965).

entered

Inc.,

[15] We have already noted our agree-
ment with the district judge's
that
ant can be economically damaged by a con-
tinued business relationship with the plain-

statement
it is hard to conceive how the defend-

We also think that what we have
gaid ' hereinbefore strongly suggests that
Blackwelder has sufficiently that
without preliminary relief it will likely be
irreparably injured.

shown

Blackwelder has pleaded a prima facie
case. Cf. 11 Wright & Miller, Federal Prac-
tice & Procedure § 2948 at 452 (1973).
Moreover, the references we have made
hereinbefore to the Seilig
tend at least to partially support the allega-
tions of t And it is clear that
the public interest lies, as we have already
the

admissions of
he complaint.

said, in vindication of antitrust laws.
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appears to us that the plaintiff has
made a sufficiently strong showing that it
is likely to nrevail on the merits in light of
the disparity of probable harm as between
the plaintiff and the defendant and the
Since the

location of the public interest.
i » grave, and the balance of hard-

stantially favors Blackwelder, the
denial of relief in the district court will be
reversed, and the case is remanded with
instructions that an appropriate preliminary
injunction is On remand, the district
court should consider whether Blackwelder
should be required to post a bond condi-
tioned upon: (1) indemnification of Seilig
against harm if decision on the merits goes
against Blackwelder, ef. 15 U.S.C. § 26, and
(2) Blackwelder's expeditiously proceeding
to prosecute its suit to a final decree. See
Ohio 0il Co. v. Conway, supra, 279 U.S. a
81, 49 S.Ct. 256.

REVERSED AND REMANDED.

ship st

sue.
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EASTEX, INCORPORATED,
Petitioner-Cross
Respondent,

v.

NATIONAL LABOR RELATIONS
BOARD, Respondent-Cross
Petitioner.

No. 74-4156.

United States Court of Appeals,
Fifth-Circuit. s

April 7, 1977.

On pet’ ‘or review and cross appli-
cation for enforcenient of an order of the
National Labor Relations Board, the Court
Brown, Chief Judge, held that
is reasonably related to employ-
ees’ jobs or to their status or condition as
employees in the plant may be the subject
of union handouts, distributed on plant
premises in such manner as not to interfere

of Appeals

whatever

with work, to the full range permitted’t
Act's

¢

laws, and the

lations

¢
t
the National Labor R

guage, valid local
Amendment; and that both disputed g

of union-sponsored circular, the

the Te

taining to politics and inflation and spé
cally to a national minimum wag
were sufficiently related to employme!
uations to merit protection under t}
tional Labor Relations Act.

Enforcement granted.

1. Labor Relations ¢=281

In determining whether concerts
tivity of employees is protected
tional Labor Relations Act,
whether the activity pertains to sor
over which the employer has powe
thority to change or control is too
National Labor Relations Aect, §:
amended 29 U.S.C.A. § 157.
2. Labor Relations ¢=286

The key to determining what t
tional Labor Relations Act permits.e
ees to say inside the plant gates does
in restricting the scope of Congr
guage employed in the Act or in requi
tone more deferential and a subject
more restricted than the First Amen
permits; instead, it lies in consulti
purpose for which the employees are i
inside the gates at all, namely, to W
their jobs in the plant. National
Relations Act, § 7 as amended 29 U.
§ 157; U.S.C.A.Const. Amend. 1.

3

3. Labor Relations 3=286 .

Whatever is reasonably relatedi
ployees’ jobs or to their status or con
as employees in the plant may be the
1 ona
premises in such manner as not tointés
with work, to the full range permit
the National Relations Act
guage, valid local laws, and the
Amendment. U.S.C.A.Const. Amen
National Labor Relations Act, §
amended 29 U.S.C.A. § 157.

ject of ‘union handouts, distributec

Labor
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not explore these difficult matters here,
however, since it is apparent that if the
court fell into error, it was led there by
Page and his trial counscl

(3] We are entitled, as was the trial
court, to ace the chambers representa-
tions of trial counsel that he and Page had
conferred at length and deliberately made a
considered, tactical decision that a bench
trial would be to Page's advantage and that
he therefore wished the jury discharged and
the case tried by the court alone’® The
truth of these representations is further
borne out by Page's own conduct—observed
by the trial court and noted in its minute
entry—that of a learned, articulate man
suffering neither language nor perceptive
difficulty. The court granted his request
and did 1e wished. Neither Page nor his
counsel ever objected at trial or requested a
new trial, waiting instead until now to urge
correction of this oversight. It follows ine-
Juctably that Page cannot complain o us of
the manner in which the trial court carried
out his wishes. *“A defendant cannot com-
plain on appeal of alleged errors invited or
induced by himself, particularly where, as
here, it is not clear that the defendant was
prejudiced thereby.” United States v. Lew-
is, 524 F.2d 991, 992 (6th Cir. 1975), cert.
denied, ¢ U.S. 938, 96 S.Ct. 1673, 48
L.Ed.2d 180 (1976), and cases cited. The
court did what Page, explicitly by counsel
and implicitly by his own conduct, asked it
to do. Page will not now be heard to say
that the court fell into technical error in the
process of effectively carrying out his re-
quest. To do so would be to make of the

muster to waive the twelfth juror must suffice
to waive all. We neither accept nor reject this
contention today since we need not, and there
fore should not, do so. We do note that the
language and structure of Rule 23(a) differ
from those of Rule 23(b), that the provisions of
Rule 23(a) can be and probably are more strin
gent than constitutional requirements, and that
a bench trial in a cnminal case is far more
different from.a jury trial, whether to eleven
jurors or to twelve, than a jury trial to ten or
eleven jurors is fram one to a full jury,

Southern Pacific Co., 445
1971) (within trial court's

D)
courtroom a bear-garden, casting the trial
judge as the bear.

AFFIRMED

SHAWNEE COAL COMPANY,
Plaintiff-Appellee,
Ve
Cecil D. ANDRUS, Secretary of the Inte-
rior, et al., Defendants-Appellants.
No. 80-3220.
United States Court of Appeals,
Sixth Circuit.
Argued June 8, 1981.
Decided Oct. 5, 1981.

Secretary of the Interior appealed from

an order of the United States District Court
for the Southern District of Ohio, Kinneary,

J., enjoining Secretary from enforcing ces-
sation orders issued against coal company’s
tippling operations. The Court of Appeals,
Celebrezze, Senior Circuit Judge, held that:
(1) coal company was required to exhaust
its administrative remedies by seeking re-
view and relief pursuant to section of the
Surface Mining Control and Reclamation
Act of 1977 which authorizes temporary
relief before obtaining judicial review; (2)

Congress intended the Act to encompass

discretion to accept and rely on counsel's rep-
resentation of witness's unavailability). Con-
sidering the nature of the charges, that Dr
Page, a professor at a renowned university, had
defrauded the university by submitting false
travel vouchers and the United States by mak-
ing false statements to it, a tactical reason for
the maneuver is readily apparent, for there was
at least a plausible reason for Page and the
experienced counsel who then represented him
to conclude that a judge might approach the
case more objectively and dispassionately than

a jury.

T rp T AR A A
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off-site processing operations, such as com-
pany’s tippling operation; (3) company was
an “operator” under the Act where at the
time the cessation orders were issued, com-
pany was still reclaiming its mine sites:
and (4) the exhaustion requirement was not
waived on ground that company was sub-
Ject to irreparable harm, in that the availa-
bility of effective relief from the Secretary
precluded that
faced with imminent, irreparable harm.

conclusion company was

teversed and remanded.

Mines and Minerals ¢=92.11

District court did not have jurisdiction
to review and enjoin Secretary of the Inte-
rior's issuance of cessation orders against
coal company’s tippling operation, in that
coal company was required to exhaust its
administrative remedies by seeking review
and reliel pursuant to section of Surface
Reclamation Act of
1977 which authorizes Secretary to grant

Mining Control and
temporary relief from a cessation order be-
fore obtaining judicial review pursuant to
the Act. Surface Mining Control and Rec-
lamation Act of 1977, §§ 521(a)2-5), Xc),
526(c), 30 U.S.C.A. §§ 1271(a)(2-5), 5(¢),
1276(c).

52¢
12

o5
75

2. Administrative Law and Procedure

@229

Exception to exhaustion doctrine is
Ih:u a litigant may bypass available admin-

trative procedures where there is a readily
nlxw rvable usurpation of power not granted

to the agency by Congress.

3. Administrative Law and Procedure
=229

Even when issue of agency Jjurisdiction

is raised, exhaustion doctrine generally re-

quires that an agency be accorded an oppor-

tunity to determine initially whether it has

jurisdie tion

4

4. Mines and Minerals ¢=92.9

Sceretary of Interior correctly asserted
jurisdiction over coal company’s tippling op-
eration, which processed coal removed from
coal mine, nnder Surface Mining Control

Act of 1977, in that scope

661 FEDERAL REPORTER,
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of surface coal mining operations COVered
by Act is exceptionally broad, and thus Cop.
intended Act to
operations,

gress encompass of f-gjja

processing such as company’y
tippling operation. Surface Mining Control
and Reclamation Act of 1977, & § 701(28), 390

U.S.C.A. § 1291(28).

92.9

Coal company against whose tippling

Mines and Minerals o=

operations Secretary of Interior issued ces.

sation orders was an “operator” within defi-

nition of such term under Surface Mining
Control and Reclamation Act of 1977 where
months aftep

unquestionably

from a period exceeding 12
Act's
qualified as an operator, and at time

inception, company
cessa-
company was gtj)
in that Secretary
retains jurisdiction over an operator who

tion orders were issued,

reclaiming its mine site,

has ceased remov ing coal until the reclama-
Surface Min-
ing Control and Reclamation Aect of 1977,
§§ 507, 515, 518, 701(13), 30 US.C.A
§§ 1257, 1265, 1268, 1291(13)

ee publication Words and Phrases

for other judicial constructions and
definitions

tion activities are completed

Mines and Minerals ¢=92.11

Requirement that coal company ex-

haust administrative remedies prior to seck-
ing judicial relief from cessation orders is-
sued against company’s tippling operation
by Secretary of the Interior under Surface
Actaf

Mining Control and Reclamation

1877 was not waived on basis that exhaus-

tion would have resulted in irreparable

harm to company due to choice company
was faced with of shutting down or incur-
ring a $750 per day pen nalty for each viola-
tion, in that Act expressly provides for ap-
plication for temporary relief first with
Secretary and subseque , if necessary, in
district court, and even 'f the prospect for
tfu!, such

warrant evasion of the

obtaining relief doub
by itself,

requirement.

appeared
would not,
Surface Mining
teclamation Act of I
525(c), 6(c); 301

1275(c), 1276(c).

exhaustion
Control and

§§ 521(a)(2-4),
§§ 1271(a)(2 4),
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James E. Rattan, Asst. U. S. Atty., Co-
Jumbus, Ohio, Nancy B. Firestone, Michael
A. McCord, James W. Moorman, Dept. of
Justice, Land Division, Washington, D. C,,
for defendants-appellants

C. William O’Neill
Vorys, Sater, Seymour & Pease,

, Thomas B. Ridgley,

Columbus,
Ohio, for plaintiff-appellee.

Before ENGEL and JONES, Circuit
Judges, and CELEBREZZE, ¢

Judge.

ior Circuit

CELEBREZZE, Senior Circuit Judge.
The this
district court erred in &

whothor

the
ting jurisdiction

issue in case 1

over an action to enjoin the Secretary of
the Interior from enforcing certain provi-
sions of the Surface Mining Control and

0 U.S.C. §§ 1201,

Secretary's is-

Reclamation Act of 1977,

et seq. In response to the

suance of cessation orders its tip-

pling operations and usting
administrative remedies, vnee Coal Co
sought an injunction and declaratory relief
t the Secre-

in the district court to prohibit

tary from taking any action to enforce the
After concluding
5> of the Act, 30

ide a parallel

administrative orders
that Sections
U.S.C. §§ 1275

structure for review

and
and 1276
a district court, the court assunied jurisdic-

tion and concluded that Shawnee had satis-

fied the

suance of injunctive

traditional ndards ‘he

relief cordingly,
the court enjoined enforcement of the ces-

sation orders. We now reverse.

BACKGROUND
The Surface Mining Act is a comprehen-

sive statute designed to “establish a nation-

wide program to protect society and the
effects of
surface coal mir rations.”  § 102(a),

30 U.S.C. § 1202(a). Title II of the Act

rates the Office of Surface Mining Recla-

environment from the adversc

ation and Enforcement (OSM) within the

'partment of the Interior, and the Secre-

ary of the Interior, acting through OSM, is

harged with the primary onsibility for

the

administering and implementing
§ 201, 30 U.S.C. § 1211.

The Act's principal regulatory and en-
forcement provisions are contained in Title
V, which establishes a two-tiered regulatory
of the

The two tiers consist of an interim

program to achieve the purposes
statute.
regulatory program and a permanent regu-
501(a) of the Act, 30

§ 1251(a), requires the Secretary to

latory program. §
U.S.C.
promulgate interim regulations for surface

coal mining and reclamation operations

within ninety days of the statute’s enact-

ment. After a notice and comment period,

the Secretary promulgated and published
Yl £ I
final interim regulations on December 13

interim regulations

effective as of

and 16, 1977, and the

were made those dates.

Act, 30 U.S.C. § 1252(c),

delineates the performance standards that

§ 502(c) of the

the interim regulatory program must con-
tain. Those performance standards include,
among other things, requirements for resto-
ration of land to its prior condition after

1

mining, restoration of land to its approxi-

mate original contours, segregation and
preservation of topsoil, minimization of hy

drologic disturbances from mining,

struction of coal mine waste pi used as

dams or embankments, utilization of explo-
revegetation of mined areas, reclama-
tion of mountaintop mines, and soil disposal
for steep-sloped mines. See §§ 515(h)(2),
(8), (5), (10), (18), (15), (19), 515(c), and
515(d), 30 U.S.C. §§ 1265(bX2), (3), (5), (10),
(13), (15), (19), 1265(c), and 1265(d). Sur-

face coal mining operations, excluding those

sives

on “Federal lands” or “Indian lands,” com-
mencing on or after February 3, 1978 must
comply with the provisions of the interim
regulatory program when operations start;
and surface coal mining operations begun
before that date are required to adhere to
the interim regulations by May 3, 1978.
§§ 502(b), (c) 701(11), 30 U.S.C.
§§ 1252(b), (¢) and 1291(11).

3, 1978, the Secretary is required to imple-

and
By February

ment a federal enforcement and inspection

program in each state, including the exami-

nation of surface coal mines by a federal
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§ 502(e),
interim

1X months.
During the

inspector once ¢
30 USC. §
phase, the Sccretary und the states share
responsibility for enforcement of the regu-
latory program with the primary responsi-
bility resting with the Secretary. The stat-
ute contemplates that the Secretary will
not issue mining permits during the interim
phase, but the states may continue to issue
mining permits so long as the permits man-
> compliance with the requisite perform-
standards §:602(b)," 130, 'U.S:C.
2(b). The Secretary has the authority,

however, to inspect mine sites and order the

ance

correction of any violation by action “to be
federal en-
forcement provisions of this title.”
§ 502(e)1), 30 U.S.C. § 1252(e)1). The
“federal enforcement provisions” are the

implemented pursuant to the

notice of violation provisions and cessation

rder provisions of § 521, 80 U.S.C. § 1271,
and the civil penalty provisions of § 518, 30
U.S.C. § 1268.
The second tinr of regulation contemplat-
ed by the Surface Mining Act, the perma-
nent phase, is provided for in § 501(b), 30
U.S.C. § 1251(b), which commands the Sec-
retary to promulgate, within one year of
tatute's enactment, a permanent regu-
ry program establishing procedures and
irements for preparation, submission,
and approval of “State programs” and for
development and implementation of “Fed-
eral programs.” In the event a State pro-
gram is not approved, the Secretary must
then implement a “Federal program” with-
in that state. § 504(a), 80 U.S.C. § 1254(a).}
In addition, the
ust require adherence to all provisions of

permanent regulations
V of the Surface Mining Act, includ-
performance standards set forth

5, 30 U.S.C. § 1265, and not just

those applicable to the interim regulatory
ram pursuant to § 502(c¢c), 30 U.S.C.
1252(¢). § 501(b), 30 U.S.C. § 1251(b).
During the permanent phase, a state may
ssume primary jurisdiction over

reculat f { ini
reguiation o riace L'UIK] mining on

[ this litigation the State of Ohio
ted a proposed state program to the
' of the Interior for approval, but the

661 FEDERAL REPORTER, 2d SERIES

“non-Federal lands” within its borders
submitting a proposed “‘Stale program"”
regulation to the Secretary. §
1ISC & 19

UiSIGa§ 12 ap-

prove or disapprove a proposed “State p

903(a), 30
The Secretary myst ;
s o~
gram,” in within siy
months after the program is submitted w
§ 503(b), 30 U.S.C. § 125%(h). 1t a

“State program” is approved by the Secre-

whole or in part,

him.

tary, that state assumes the responsibility
for issuing mining permits and for ch[un_:.
ing the provisions of its regulatory pro-
gram. However, if a state fails to submit a
proposed program, fails to resubmit an ae.
ceptable program within sixty days after
disapproval of its proposed program, or gt
any time fails to implement, enforce, or
maintain an approved program in accond.
ance with the Act, the Secretary is direcred
to prepare and implement a “Federal pro-
gram” or regulation within that state no
later than June 3, 1980. § 504(a), 30 U.S.C
§ 1254(a).

promulgated for a state, the Secretary con

When a “Federal program” is

stitutes the regulatory authority adminis.
tering the Act within that state and contin-
ues as such until a “State program” is ap-

proved. No later than eight months after

approval of a “State program” or impl
mentation of a “Federal program,” all sur-
face coal mining and reclamation operations
on “non-Federal lands” within the state
must obtain a new permit issued in accord-
ance with the applicable regulatory pro-
§ 506(a), 30 U.S.C. § 1256(a)

§ 1271(aX

gram

Under § 521(a)(2), 30 U.S.C

if an inspector determines that a violation

of the Act or any permit condition creales
an imminent danger to the public health or
safety or can reasonably be expected to
cause significant imminent environmental
harm to land, air or water resources, the
inspector mugt order an immediate halt to
the mining operation or the portion thereof
Under

contributing * to the danger

§ 521(a)(8), if the inspector determines that
there is a violation of the Act or the permit,
but that

health, safety or the environment, the in-

there is no imminent danger to

Secretary had not yet acted on that pr
Thus, the interim regulatory program

effect

T R T RES
S ——
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spector must notice of violation
allowing the operator up to 90 days to cor-
rect the condition. In the event the viola-
tion is not corrected within that time, the
inspector must immediately order a cessa-
tion of the mining operation or the portion
thereof relevant to the violation. The ces-
sation order must outline the steps neces-
sary to correct the violation. Finally, under
§ 521(a)(4), if the inspector determines that
a permittee has committed a pattern of
violations, the inspector must issue an order
to show cause why the permit should not be
suspended or revoked.

5 30 U.S.C. § 1268,

Under § 518, once the
operator has been charged with a violation,
the Secretary has 30 days in which to deter-
mine whether to assess a civil penalty and
to inform the operator of the amount of the
If a ces

penalty must be

proposed penalty. sation order is
issued, however, a i
assessed. § 518(a), 30 U.S5.C. § 1268(a).

Where an operator is issued a notice of

0
]

violation and fails to correct the condition

within the period prescri for corree-
tion, a civil penaity of not less than $750.00
per day must be ass I f ‘h day the
violation continues 1 ( § 518(h), 30
J.S.C. § 1268(h)

30:U:S.C. § 1275,
affected

ly for adminis-
he Inte-

Section 525 of the Act,

provides that a person ad
by a notice or order may a
trative review by the
Where

volves a cessation order under § 521(a)(2) or

oeeretiy vl

rior. application for review in-
0 +} \| M
(3), the decretary must issue § written

decision within 30 days of receipt of the
application. In addition to this formal re-
view procedure, an operator may also simul-
tancously seek informal review of any no-
ation of mining
That

subsection provides that any such notice or

tice or order requiring ces

activities pursuant to § 521(a)(5).

order will automatically expire within 30

days “unless a public hearing is held at the
site or within such reasonable proximity to
the site that

conducted du r course of public hear-

s of the site can be

"

ing.
A‘\” (‘[)(‘Y'J,:«:I ‘71{&_\' {"1{\\ :\!'1‘1.\' {c L}l(' S(‘\‘!‘\“

tary for tempora lief from any notice or

order. The Secretary may grant such tem-
porary relief if there is a substantial likeli-
hood that the applicant will prevail on the

relief

affect the public health or safety or cause

merits, and the will not adversely
sigmificant, imminent environmental harm
§ 525(c), 30 U.S.C. § 14 When the
applicant requests temporary relief from a

7H(¢)

cessation order, the Secretary must rule on
the request within five days

If temporary relief from a cessation order
is denied by the Secretary, the applicant
may seek immediate review direetly in the
United States District Court for the district
located

surface mine is

@S 27 6(c)i i n

in which the
§ 526(c), 30 U.

addition,

the applicant may bypass the Interior

3oard of Surface Mining Appeals, 43 C.F.R
4.1267.

may then grant temporary relief pending

Under § 52¢{¢), the district court

completion of the administrative process

Temporary relief under § 526(c) may be
granted where the applicant can show that
he has a substantial likelihood of sucecess on

that il

relief will not
safety or

relief i

the merits and such
adversely affect the public health,
the environment If temporary

granted by either the Secretary

§ 525(c) or the district court under § 526(c),
the operator will not be sed any penal-
ty under § 518(h) (for failing to correct the
violation) until a final order is issued by the
Sccretary after the administrative review
process is completed. & 518(h), 30 U.S.C
§ 1268(h). Once the administrative proces

is completed and a final order is issued by
the Secretary, the distriet court, upon appli-
cation, may review the Secretary 's final
before the

1276(h)

made
iSiG S

decision “on the record”

Sceretary. § 526(b), 30

B

Pursuant to a mining permit issued by
the State of Ohio, Shawnee Coal Co. operat-
ed a surface coal mine in Perry County,
Ohio, until December, 1978. At the

site Shawnee operated a coal tipplc

same
a pro-
cessing operation consisting of machinery
that crushed and prepared coal for trans-
terminated its

port. Although Shawnee

mining operations at the site relevant here
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it continued to operate
the tipple to process coal removed from the
Shawnee mine, and also from other mines
owned or leased by the President of Shaw-
nee, James Graham. The tippling operation
requires that the coal be stored in piles both
before auu usier processing. Graham ad-
mitted at the hearing for a preliminary
injunction that toxic runoff from these coal
piles exists.

On ¢
spectors from the Interior Department’s Of-
fice of Surface Mining Reclamation and
Enforcement inspected the Shawnce mine
site and tipple operation. That inspection
led to the issuance of notjces of four viola-
tions of the Act.? In their final form the
notices charged Shawnee with operating a
surface mining operation within 100 feet of
certain

in December, 1978,

tember 5, 1979, federal mine in-

a road and with failing to meet
water quality standards in the effluent dis-
charge leaving the tipple site area. Under
the notices Shawnee was to abate the viola-
1979.
was subsequently extended unti] December

tions by November 5, This period

5, 1979, giving Shawnee the full 90 days
permitted under the Act for abating the
violations. After that period, § 518(h) of
the Aect, 30 U.S.C. § 1268(h) would require
that who has
failed to abate the violations, be assessed a

Shawnee, as an operator

notices
21(a)(3) and

§§ 1271(a)(3

were issued pursuant to
2(e)(4) of the Act, 30 U.S.C
2(e)(4). The notices cited
the following violations and required that the
following steps be taken:
“1. Violation of (§ 1272(e)(4))

Remove coal mines and sediment from
(within 100 feet of) S.R. 155 feet drainage
ditch between C.R. 44 and TWP RD 275 and

pull back all operations beyond
or obtain permission from State

and 12

either; (2)

100 feet

of Ohio

2. Violation of § 7 a) of Federal Inter-

im Regulations
Pass all drainage

tion

through a sedimenta-
of sedimentation ponds
*aving mit area
§ 715.17(a) of Federal Inter-

pond or series
before
3. Violation of
Im Regulations
Install facilities to treat any water dis-
harged {which viol ile certain unspecified ef-
fluent limitations)"
1 Violation of § 715.17(1)(4), Federal Inter-
im Regulations
“Failure to construct access and haul roads

15sociated culverts and ditches so as to pre-
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minimum civil penalty of $750.00 per day

for cach day the violations remained ypg.
bated.

The Act also provides that the violation,
lationg

notices specify the measures necessary

abating the violations and the proced,
for obtaining administratjye s

the See 30

neeessary

view of notices U.S.C
§ 1271(aX3). The L\‘{-vrvuxr}”s representy.
tives suggested the installation of sedimen.

tation ponds and treatment  facilitjeg o

abate the water quality violations s At

Shawnee's request, a conference was sched.

uled for November 28 1979, for the partics

to review the notices of violations ang the
abatement efforts made by Shawnee The
conference was followed by negotiations in
which Shawnee’s officers maintained that
the company considered the Secretary’s pr

posals unfeasible and that it could only
abate the water quality violations by ce ,V
ing operations. Another meeting was con-
1979 in which

reiterated thejr

ducted on December 10,
Shawnee's representatives
conclusions and requested alternative solu-

tions.*
The Shawnee tipple
December 13, 1979

sued for the same violations noticed in S -

was reinspected on

and cessation orders 15

vent additional contributions

solids to streamflow Or o runoff outside the

of suspended

permit area

The fourth claimed violation was vacated by
the Secretary on December 7, 1979.
that the citation for
§ 522(e)(4) violation, (operating a mini

100 feel of a
cause that section of the Act did not apply to
In existence or

Shawnee contended

ty within road) was inva

operations, such as Shawnee's,
the effective date of the Act, August 3,
At the district court hearing the Secretary did
not challenge this conter tion

It appears that Shawnee considered the water
sible to abate becauae

line supplying the Village of

quality violations Impo
the main water

Shawnee ran under the only area available (o

construction of sedimentation ponds and treat

ment facilities T'he water quality problem ap
parently resulted from the coal fines (an inf i
or coal product) stored near the tipple, the
market for fines was depressed, and the firi~s

would not be removed until at Jeast June
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tember. The orders directed the cessation
of the tipple operation and abatement of
the water quality violat® in the same
manner described in the September 5, 1979
notices. The orders further advised that
the m
would begin to acerue commencing Decem-
ber 13, 1979.

was a description of the procedures for ob-

enr

datory $750.00 per day assessments

Also included in the orders

taining administrative relief from the or-
ders.

Shawnee then filed the instant action on
1979, in the United States
for the Southern District of

December 19,

District Court

Ohio, seeking preliminary and permanent
f

injunctive relief against the Secretary’s en-

forcement of the orders. In its complaint
Shawnee alleged: 1) that its tipple opera-
tion was not covered by the Act because it
ffiliated with

2) that by imposing the

was no longer coal re-
moval operation;
$750.00 per day penalties the Sccretary, in
effect, was forcing Shawnee to surrender
its right to appeal; 3) that the abatement

methods required by ine Secretary were
unreasonable; and 4) that the Secretary’s
decision to apply the Act to tinnles formerly
associated with a surface mine ixut not to
tipples operating independently from any
surface mine violated Shawnee's equal pro-
tection and due process rights. In response
to the complaint the district court granted a
temporary restraining order on December
19, 1979.

tary moved to dismiss the complaint and

On December 26, 1979, the Secre-
dissolve the TRO on
Shawnee had failed to exhaust its adminis-
The Secretary argued

the grounds that
trative remedies.
that before Shawnee could seek relief in a
district court, it was required to seek tem-
under

1275(c).

porary relief from the Secretary

§ 525(c) of the Act, 30 U.S.C. §

5. In considering the

lief, the district court employed the traditional
criteria for such relief, see Mason County Medi-
cal Association v. Knebel, 563 F.2d 256, 261
(6th Cir 1e specific statuto-

ry critena

issuance of injunctive re-

1977), rather than t
judicial review
provision of the Act § 526(c), 30 U.S.C.
§ 1276(c), of the Act sets forth the following
orarily enjoining any or-

spelled out ir

prerequisites for t

der or decision issued by the Secretary:

On December 28, 1979, the district court
conducted a hearing on Shawnec's motion
for a preliminary injunction. Following the
hearing the court granted an injunction en-
joining enforcement of the cessation orders
against Shawnee until the court rendered a
final disposition on the merits of Shawnee's
claims. The district court rejected the Sec-
retary’s contention that Shawnee had failed
to exhaust proscribed administrative reme-
Instead, it held that the Act ab-

lished alternative avenues for review of ad-

dies.
ministrative orders and that under § 520(c)
of the Act, 30 U.S.C.
in a civil penalty proceeding was

§ 1276(c), any order or
decision
subject to judicial review. The court also
considered the present case particularly in-
appropriate for exhaustion because the cen-
tral question was one of statutory interpre-
tation concerning the jurisdiction of the
Secretary.

In the district court’s view, the adminis-
trative review provisions of the Act were
insufficient to prevent irreparable harm to
Shawnee because the Secretary was not
required to act for {five days and even then
the Seeretary could render temporary relief
only after finding that the public would not
suffer any significant harm. Finally, the
court concluded that § 10(c) of the Adminis-
trative Procedure Act, 5 U.S.C. §§ 704 et
seq., permitted judicial review of any final
agency action that is not stayed pending
In summa

appeal within the agency. zing

the reasoning underlying its grant of an
injunction, the court found that Shawnee
was likely to prevail on the merits of its
claim that the Secretary had exceeded his
authority; that Shawnee would suffer ir-
reparable harm if an injunction did not
issue, and that the public interest dictated
the issuance of an injunction.® The Secre-
tary then filed a timely notice of appeal
(1) all parties to the proceedings have been
notified and given an opportunity to be heard
on a request for temporary relief;
(2) the person requesting such relief shows
that likelihood that he
will prevail on the merits of the final determi

there is substantial
nation of the proceeding; and
(3) such relief will not adversely affect the

public health or safety or cause significant
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11.

[1] The only issue with which we must
deal is whether the district court had juris-
diction to review and enjoin the Secretary's
issuance of cessation orders under the cir-
cumstances present here. The relevant pro-
visions of the Act providing for judicial
review state in pertinent part:

Section 1276

(aX2) Any order or decision issued by the

Secretary in a civil penalty proceeding or

any other proceeding required to be con-

ducted pursuant to Section 554 of Title 5
shall be subject to judicial review on or
before 80 days from the date of such
order or decision in accordance with sub-
section (b) of this section in the United
States District Court for the district in
which the surface coal mining operation
is located. * * °*

(b) The court shall hear such petition or
complaint solely on the record made be-
fore the Seceretary. Except as provided
in subsection (a) of this section, the find-
supported by

ings of the Secretary if

substantial evidence on the record con-
sidered as a whole, shall be conclusive.
The court may affirm, vacate, or modify

any order or decision or may remand the

proceedings to the Secretary for such fur-

- action as it may direct.
(¢) In the case of a proceeding to review
any order or decision issued by the Secre-
tary under this chapter, including an or-
der or decision issued pursuant to subpar-
agraph (¢) or (d) of Section 1275 of this
title pertaining to any order issued under
subparagraph /2)2), (a)3), or (a)(4) of

tion 1271 of this title for cessation of

environmental

harm to land, air, or water
sources

chief difference between these criteria and
that the

any consideration of irrepara-

the traditional standards is statute
does not specify
ble harm to the plaintiff but rather contains a
distinct preoccupation with the public health
and environment neequences. The district
court below wowledged the existence of the
but did not explain its

them

statutory critena rea-
sons, if any, for disregardin

irable case, a Surface Min-
t s'n. v. Andrus, 604 F.2d
the court rev i the

1 to apply the traditional
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coal mining and reclamation operationg
the court may, under such conditions a5 Ev.
may prescribe, grant such temporary r
lief as it deems appropriate [wndingA(n{.’
determination of the

roceedin o
proceeding

The district court held that §§ 1275 |
1276 establish “parallel” avenues for review
of a cessation order; such an order may i,
reviewed by either the administrative proc
ess (§ 1275), in a distriet court after exhays
tion of administrative

(§ 1276(a)(2), (b) or (¢)), or in a district cour

remedies

without any exhaustion of administrative

remedies (§ 1276(c)). It was this final
grant of jurisdiction—§ 1276(c)-—which Lthe
court below relied upon.

Section 1276(a)(2) clearly provides for ju-
dicial review of “any order or decision is-
sued by the Seceretary in a civil penalty
proceedings,” but that review is cmnditimu-:j
upon compliance with the requirements of
(b).
that a court’s review of an order or decision
of the Sceretary shall be based

the record made before the Secretary” and

subsection That subsection provides

“solely on

that “the findings of the Secretary if sup-
ported by substantial evidence on the record
considered as a whole, shall be conclusive
The Secrctary that this
makes that Congress envi-

sioned judicial review “on the record” com-

argues statutory

scheme clear
piled before the administrative
Shawnee that the

§ 1276(c) is evident from its phraseology

agency

contends thrust

“any order or decision” in a civil penalty
provision is subject to judicial review in

district court, thereby permitting imn

criteria rather than the standards expressls

provided in the Act. In light of our conclus

infra, that the district court was without juns

diction here, we do not cide cther the

district court committed reversible efrror Uy

failing to apply the criteria of § 526(c)
Unfortunately, the legislative history of

Surface

relationship between

Mining Act offers no insight inte
the Secretary's act

issuing cessation orders and the scope vl

sdiction contemplated by ¢
Rep.No

1977 U.S.Code Cong

trict court )ju
gress S 218, 95th Cong
5
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ate review of any cessation order without
resort to the temporary relief provisions
directed at the Secretary. § , 30 U.S.C.
§ 1275. We find the Secretary's interpreta-
tion more persuasive.

In upholding the Act’s cessation order
and temporary relief provisions against due
process challenges, the Supreme Court in
Hodel v. Virginia Surface Mining & Recla-
mation Ass'n., WS ——— =901 SiCt;
2352, 69 L.Ed.2d 1 (1981), stated its under-
standing of the relationship between admin-
istrative action and judicial review:

A mine operator aggrieved by an im-
mediate cessation order issued under

§ 521(a)(2) or by a cessation order issued

after a notice of violation and expiration

of an abatement period under § 521(a)(3)

may immediately request temporary re-

lief from the Secretary, and the Secre-
tary must respond to the request within &
days of its receipt. § 6525(c), 30 1ES.C:

§ 1257. [Sic.] Section & 5c) of the Act.

30 U.S.C. § 1276(c), authorizes judicial

review of a decision by the Secretary

denying temporary relief. In addition,
cessation orders are subject to informal

administrative review under § 521(a)(5),

and formal administrative review, includ-

ing an adjudicatory b ., under

§ 525(b), 80 U.S.C. § 1275(b). The Secre-

tary's decision in the formal review pro-

ceeding is subject to judicial review pur-

suant to § 526(a)(2), 30 U.S.C. § 1276(a).
(footnote omitted) (emphasis added).

This synopsis of the Act accurately de-
scribes the function and operation of
§ 526(c), 30 U.S.C. § 1276 y26(c) autho-
rizes judicial review when the Secretary has
issued an order or decision denying tempo-
rary relief from a cessation order ued
under § 521(a)2), (3) or (4), 30 U.S.C.
§ 1271(aX2), (3) or (4). It is not, as Shaw-
nee contends, an independent jurisdictional
grant permitting rvention by a federal
court prior to a party's resort to the admin-

7. The district court below icluded that this
form of administrative re was “insufficient”
because the Secretary ne act for five
days and even then must refuse relicf unless it
appears that the applicant will prevail on the
merits and there will be no significant environ-

istrative process. Rather, the statute's au-
thorization of judicial review is inextricably
intertwined with the administrative review
procedures of § 525(c), 30 U.S.C. § 1275(c)
This functional aspect of & 526(c) is evident
from the structure of the Surface Mining
Act.

Section 525 of the Act reflects Congress
desire to assure expeditious review and due
process for parties seeking administrative
relief of enforcement decisions of the Secre-
tary under the provisions of § 521. It sets
forth clear and definitive review procedures
for all notices of violation and cessation
orders. § 525(a)(1) allows a permitee or
person adversely affected by an order of
the Secretary to apply to the Secretary for
relief, and in that event requires the Sccre-
tary to conduct an appropriate investiga-
tion. The complaining party is provided a
public hearing at which information relat-
ing to the notice or order may be presented
After the investigatory process is completec
the Secretary must make findings of fact in
issuing a written decision.  Where the ap-
plication for review concerns an order for
cessation of surface coal mining and recla-
mation operations, the Secretary is obligat-
ed to issue a written decision within thirty
days of receipt of
view. § 525(b).

the application for re

Congress recognized that certain circums-
stances would not permit even so much as a
thirty day process. Thus, in §
provided for more immediate relief.
ing completion of an investigation by the
Secretary, any applicant may petition the
Secretary for temporary relief from any
order; the Seccretary must respond by issu-
ing an order granting or denying relief
expeditiously. When the applicant requests
relief from any order for cessation of coal
mining and reclamation operations, an or-
der responding to the request must be pro

7

mulgated within five da In the event

mental harm caused by granting the r
The Supreme Court in Hodel, suf

rejected a similar indictment aimed at the ade-

quacy of the administrative relief provisions
After concluding that the statutorily prescribed
time was satisfactory, the Court closed with

IR

athxmrrads:
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that the Secretary denies relief, § 526(c)
authorizes the district court to grant tempo-
rary relief from a cessation order pending
the administrative
is complete,

completion of process.
Once the administrative proces
the Secretary’s {inal order is reviewable “on
the record” under §§ 526(a) and (b). To
conclude, as did the district court, that a
party may seck judicial review of a cessa-
tion order under § 526(c) without first at-
tempting to obtain temporary relief from
the Secretary pursuant to § 525(c) would
render the administrative relief provisions
superfluous. Congress would not have im-
posed such stringent time deadlines on the
Secretary if it intended that affected par-
ties would be permitted to bypass an availa-
ble opportunity to obtain adequate adminis-
trative relief from the Secretary.

The logie of the operation of the Act’s

administrative relief procedures is clear

when applied to the cessation orders issued
against Shawnee. When the notices of vio-
lations 1979,
Shawnee became entitled to seek adminis-
trative rey Had it
sought such relief it may well have received

were issued on September 5,
iew before the Secretary.

a decision on the merits before it was or-
dered to abate the violations or cease opera-
tions. More it sought
temporary relief under § 525(c) when the

importantly, had

tion orders issued on December 13,
9, the Sceretary would have been forced

or deny relief within five days.
nee could have received the re-
administratively,

lief it nately sought,

before d this lawsuit on December 19,
1979

I'he read ilability of adequate admin-

istrative relief also dictates that an aggriev-

its administrative reme-

judicial review.

v, 518 F.2d 760,

'

ocuring

It is axiomatic that one

iministrative remedies be-

udicial review. FTC v.
-nia, 449 U.S. 813, 101
16 (1980);

Myers v.

appropriate here: “‘In these
ply is no basis for the

n to substitute a judicial
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Bethlehem Shipbuilding Co., 303 U.S, 41 5c
S.Ct. 459, 82 L.Ed. 638 (1938); Robinsop .
Dow, 522 F.2d 855, 857-58 (6th Cir. 1978,
The basic purpose of the exhaustion doe.

Lo

trine is to allow an administrative agency ¢,
perform functions within its special (‘(:ry;;,‘._
tence—to make a factual record, to apyly
its expertise and to correct its own errory h'\‘
as to moot judicial controversies. Paris;
Davidson, 405 U.S. 34, 37, 92 S.CL. 815, 817,
31 L.Ed.2d 17 (1972). By limiting jll(].tx;ei
interruption of agency proceedings, the doe-

also promotes a sensible division of

trine
Wl

tasks between the agency and the courts

parties are discouraged from we:
the

processes and the courts' resources are ro.

<ening the
position of agency by flouting its
served for review and resolution of thase
matters where a dispositive solution is ung-
vailable in the administration process
“Thus, the doctrine serves interests of accu-
racy, efficiency, agency autonomy and judi-
Ezratty v. Comm. of Puerto

770, 774 (1st Cir. 1981)

cial economy.”
Rico, 648 F.2d
In the Surface Mining Act Congress has
provided a well-defined administrative sy
tem for resolution of enforcement actions
stemming from cessation orders. Given
this machinery, we are reluctant to permit
a district court to interrupt the Sccretary's
determinations. Bypassing the administra-
tive remedies would impair the expeditious
resolution of disputes and result in the for-
By cir-

procedures,

feiture of administrative expertise
the
quick resort to the district court could cusily

cumventing proscribed

S rom building a [uc-

preclude the Secretary
tual record, from clarifying or narrowir;
the dispute, or from resolving the contr
versy altogether so as to obviate the ne

sity for judicial intervention. Accordingl
we conclude that Shawnee was requirs

exhaust its ddministrative remedies
view and relief pursuant to &
obtaining

hefore judicial revi

under Scetion !
Although exhaustion

remedies is typically required as a

policy preft for the schen

i

Congress
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for judicial review, the requirement is not
White Mountain
Broadeasting Co. v. FCC, 598 F.2d 274, 278
(D.C.Cir.), cert. denied, 444 U.S. 963, 100
S.Ct. 449, 62 L.Ed.2d 375 (1979). The doc-
trine must be applied in each case with an

absolute. See, e g,

understanding of its purposes and the par-
ticular inistrative involved.
McKart v. United States, 395 U.S. 185, 193,
89 S.Ct. 1657, 1662, 23 L.Ed.2d 194 (1969).
Where pursuit of administrative remedies
does not serve the purposes behind the ex-
haustion doectrine, the courts have allowed a
Thus, exhaustion is

scheme

number of exceptions.
not required if administrative remedies are
inadequate or not effi~o~ians, see Humana
of South Carolina, Inc. v. Califano, 590 F.2d
1070, 1081 (D.C.Cir.1978); where pursuit of
administrative remedies would be a futile
gesture, see Porter County Chapter of the
lzaak Walton Lesgue of America, Inc. v.
Costle, 571 F.2d 863 (‘ith (Cir.), cert.
denied, 439 U.S. 834, 99 S.Ct. 115, 58
L.Ed.2d 130 (1978); where irreparable inju-
ry will result unless immediate judicial re-
view is permitted, Rhodes v. United States,
574 F.2d 1179, 1181 (5th Cir. 1978); or
where the administrative proceeding would
be void, see Winterberger v. Teamsters,
Local Union 162, 558 F.2d 923, 925 (9th Cir.
1977).

[2] Another exception to the exhaustion
doctrine is that a litigant may bypass avail-
able administrative procedures where there
is a readily observable usurpation of power
not granted to the agency by Congress.
Leedom v. Kyne, 358 U.S. 184, 79 S.Ct. 180,
3 L.Ed.2d 210 (1958)
that this exception applies here; regardless

Shawnee contends
of the statutory provisions, exhaustion was
not required here because the Secretary’s
ipple operation was

the

jurisdiction over
challenged.
[3] The

to the exhaustion dcetr

Leed sdiction exception
‘s not automati-
cally invoked whenever a challenge to the
scope of an agency’s authority is raised. On
the

served for extreme

contrary, it is a narrow anomaly re-
situations. See Ameri-
v. FTC, 496 F.2d 197,

when the

can General Ins. Co
200 (5th Cir. 1974).

Thus, even

issue of agency jurisdiction is raised, the
exhaustion doctrine generally requires that
an agency be accorded an opportunity to
determine initially whether it has jurisdie-
tion. West v. Bergland, 611 F.2d 710, 719
(8th Cir. 1979), cert. denied, 449 U.S. 821,
101 S.Ct. 79, 66 L.Ed.2d 23 (1980); Marshall
v. Burlington Northern Inc., 595 F.2d 511,
513 (9th Cir. 1979); In re Restland Memori-
al Park, 540 F.2d 626, 628 (3rd Cir. 1976);
Casey v. FTC, 578 F.2d 793, 798 (9th Cir.
1978); ef. United States v. City of Paines-
ville, Ohio, 644 F.2d 1186, 1190 (6th Cir.
1981) (agency's interpretation of its own
regulations is controlling unless plainly er-
roneous). See also Publie Lands Institute,
Inc. v. Andrus, 497 F.Supp. 482, 486 (D.C.C.
1980).

In many circumstances it is easier to the-
orize than to discern when an agency’s ac-
tion is so far out of bounds, so beyond the
realm of its delegated authority that the
Leedom exception should be invoked. In
grappling with this problem the courts have
employed three criteria for determining
whether the exhaustion requirement should
be waived: 1) is the agency's jurisdiction
conspicuously lacking; 2) will the agency's
expertise assist in resolving the jurisdiction-
al issue; and 3) will exhaustion of adminis-
trative remedies result in irreparable harm
See Marshall v.
595 F.2d 51

authorities

surling-
513 (9th

therein.

to the claimant.
ton Northern, Inc.,
Cir. 1979)

and cited

[4] In deciding the “jurisdictional ap-
the focus is on
the

exceeded his authority because

initial
that

pearance” issue,

Shawnee’s contention Secretary
Shawnee's

‘

tipple is not an “activity in connection

with a surface coal mine RS ORTTISIG)

§ 1291(28) and as such is immune from the

might seem difficult to underst
I it seem difficull to unders!

Secretary's regulation.
nd how a
tippling operation’ which proce

moved from a coal mine is not

connected with the mine. The gravamen of
Y4
that

to its

Shawnee’s argument, however, is
tippling operation is not connected
coal mine, but only processes coal removed
Shawnee's

since its

from other, non-adjacent mines

tipple operations have continued
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coal mining operations sed, and the ter-
mination of its surface mine, Shawnee sub-
mits, is sufficient to remove its tippling
operation from the Secretary’s jurisdiction.
The scope of surface coal mining opera-
tions covered by the Act is exceptionally
broad. Section  701(28), 30 U.S.C.
§ 1291(28), delineates the activities specifi-
cally determined by Congress to be encom-
passed within and adjunct to the term “sur-
face coal mining operation:”
Activities conducted on the surface lands
in connection witl a surface coal mine
* * *. Such activities include * * * the
cleaning, concentrating, l'oading of coal
for interstate commerce at_or near the
mine the upon
which such activities occur (including)

* and

site. areas
processing areas * * *
upon which
:Liw.i, or other property or

:'un"r\‘pi](':

and other are: are sited
structures, fac
materials on the surface, resulting from
or incident to such activities.
This provision leaves little doubt that Con-
gress ntended tippling operations to fall
And for the
sons outlined in /n re Permanent Surface
Mining Regulation Litigation, (D.D.C.1980)
(No. 79-1144) we

intended the Act to encompass off-site pro-

within the Act's ambit. rea-

conclude that Congress

g operations, such as Shawnee's tip-

point then, there

pling operation. 0., ..,

Is every indication that the Secretary cor-
rectly asserted jurisdiction over Shawnee.®
! the district court Shawnce also
argued that it is not an “operator” as that
term is 701(18)= 30 LS G:

§ 1291(13). Under that section an operator

defined in §

who removes or in-

is defined as anyone

rernove 250 tons of coal within

1

twelve conseculive calendar months in any

location. From the Act's inception in

until it ceased operations in

district court relied on the decision of the
. Mining Appeals in Western
IBSMA 2 (1979). There,

+ wholly independent coal

vhich never removed

* coal it processed was not

This decision would not,
Shawnee because Shaw
coal it

and owns the
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December, 1978, a period exceeding twelva
months, Shawnee unquestionably qualified
as an operator. At the time the cessation

orders were issued, Shawnee was still rg.
It is beyond cavil

that the Secretary retains Jurisdiction gy

claiming its mine site.
er
an operator who has ceased removing coal
until the reclamation activities : complet.
ed. See §§ 507, 515, 518. Whether the
Secretary retains jurisdiction over a compa-
ny which has ceased mining and finisheg
reclamation but which still conducts actiy;.
ty in connection with a surface mining op-
eration, i. e., a tippling operation, is a ques-
tion not clearly before us today. Our obser.
vations on the issue are relevant only o
whether it is clear that the Secretary is
without We :
Shawnee's argument because to

jurisdiction. must  reject
accept it
would deny the Secretary jurisdiction over
parties who have ceased mining but which
are still actively engaged in reclamation, g
result clearly not countenanced by the Act.
The second prong of the test examines
whether the agency’s expertise will be he
ful in deciding the jurisdictional challenge
In this case the jurisdictional answer will be
provided by applying the statute to the
facts.
helpful when a question turns on such anal-
198, 84

Agency expertise s particularly
ysis. McKart, supra, 395 U.S. at
S.Ct. at 16¢ Marshall v. Northwest Orient
Airlines, Inc., 574 F.24 119255129 (24% Cir
1978). This expertise is et pecially appropri-
ate in the context of an agency interpreting
a new and complex statute. Train v
NRDC, 421 U.S. 60, 87, 95 S.Ct. 1470, 1485,
43 L.Ed.2d 731 (1975). Specifically, the In-
terior Board of Surface Mining Appeals his
held that whether an operation is un activi-
y connected with a surface coal mining
‘ticular factu-

Ross TA//'-W o

Accord-

operation “depends on the

al circumstandes of each cas
v. OSM, 1 IBSMA 303, 304 (1979)

oU4a

processe Moreover, in a subsequent decs

the IBSMA limite
" )

facts in refusing to hold that al indepe

Western Engin

ring to its
vdent
excluded from the A

1 IBSMA 303 (1979)
affirmed in Drun

Bethle

tipple operators are
Ross Tiy OSM
holding w
2 IBSMA 96 (1980), and in

Corp., 2 IBSMA 215 (1980)
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1095

Cite as 661 F.2d 1095 (1981)

the
the
and
See

e

ingly, the statutory interpretation of
jurisdictional sue is better left to
agency itself for initial consideration
application of
Marshall v. Burlington, supra,
513.

(6] Finally, we must consider whether
remedies

expertise.
595 F.2d at

OvOo

its special

exhaustion of administrative
would have resulted in irreparable harm to
ghawnee. The district court found that
Shawnee would suffer such harm because
upon receipt of the cessation order it was
faced with the choice of shutting down or
incurring a $750.00 per day penalty for each
violation. That analysis ignores the tempo-
rary relief provisions expre:
the Act; first with the S

quently, if necessary,

Shawnee could have sought

y provided in
s and subse-
district

suspension of

court,

the cessation orders. If the Secre-

tary or the court had granted temporary
relief, not only could ope rations continue,

but any penalty ssed, here, under

§ 518(h), 30 U.S.C.
pending 2 final decision by the Secretary.

268(h), is suspended

The availability of effective relief from the
Secretary thereby precludes the conclusion
f imminent,
prospect for
obtaining doubtful, that
would not, by itself, warrant an evasion of

that Shawnee was faced with
irreparable harm. Iven i
wred

appearca

I'v'lit‘{
the exhaustion requirement Congress con-
sidered the competing interests of the oper-

ators and the environment and in pre-

seribing the standards which apply to the
Secretary and courts alike in administering
temporary reliel and it chose to place great-
environmental protection.
and Reclama-

12, 315 (4th

er weight on

See Virginia Surface Mining
tion Ass'n. v. Andrus, 604 F.
Cir. 1979).

Shawnee has also argued that exhaustion
Section 10(c) of
ire Act, 5 U.S.C.

judicial review of all

was not required because
the Administrative Proced
Section 704, authorizes

‘final” orders regardless oi whether there

has been an appeal to a superior agency
authority. In light of our conclusion that
the Surface Mini

of administrative remedies before resorting

g Act requires exhaustion

to judicial review, this contenuon is without

Yy

merit. See Nor-Am Agricultural Products,
Inc. v. Hardin, 435 F.2d 1151, 1158 (7th
Cir.), cert. denied, 402 U.S. 935, 91 S.Ct
1399, 28 L.Ed.2d 870 (1970) See also Mon-
terey Coal Co. v. Federal Mine Safety and
Health Review Commission, 635 F.2d 291,
293 (4th Cir. 1980).

The decision of the district court is re-
versed the the

district court for vacation of the injunction

and case remanded to

entered against the Secretary.

BEVERLY ENTERPRISES, dba Beverly
Manor Convalescent Centers,

Petitioner,
V.
NATIONAL LABOR RELATIONS
BOARD, Respondent.

No. 79-1323.

United States Court of Appeals,
Sixth Circuit

Argued April 15, 1981.

1981.

Decided Oct. 8,

Employer sought review of order
- b

National Labor Relations Board direeti
employer to cease and desist from refusing
to bargain with certified exclusive collec-
tive bargaining representative of certain
employees at nursing home operated by em-
The Court of Appeals, Rice, Dis-

‘plu.\'('l'.
held that

trict Judge, sitting by designation,
where regional director failed to clearly ar-
that

rse activities respecting

ticulate whether he determined

licensed practical r

patient care either did not involve indepen-

dent judgment or did involve independent

professional judgment not in interest of

employer and thereby left impression that

he considered the “conjunction with patient
care” alone sufficient for nonsupervisory
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HFAMLIN TESTING LAB,, INC. v. UNITED STATES ATOMIC ENERGY COM'N 221
Cite as 337 I'.24 22

it may be that Obrist has been
grj9\~ollsl)' wronged, but his rights are
not now and have not been under Sec-
tion 32.

The order of the district court affirm-
ing the referee's order overruling the
objections to the discharge is aflfirmed.

HAMLIN TESTING LABORATORIES,
INC,, Petitioner,
V.
UNITED STATES ATOMIC ENERGY
COMMISSION, Respondent,
No. 16055.
United States Court of Appeals
Sixth Circuit.
Oct. 9, 1964,

Proceeding on motion by applicant
for renewal of a Byproduct Material
l.icense for an order staying enforcement
of an order of the Atomic Energy Com-
mission denying renewal of the license.
The Court of Appeals, O’Sullivan, Cir-
cnit Judge, held that a stay of the order
vould be denied in view of lack of show-

of strong probability that applicant

uld succeed on the merits, in view of
of showing of irreparable injury,
il in view of lack of showing that stay
ild not be harmful to the public in-
rest as involved in use of material sub-
t to regulation by the commission.

Order in accordance with opinion.

\dministrative Law and Procedure
=674

Three major factors to be considered

Sing on a motion to stay an ad-

trative order p ing judicial re-

are likelihood of petitioner prevail-
* on is petition for review after full
ring  thereon, whether irreparable

damage would be suffered by petitioner
if a stay was denied, and whether public
interest calls for denial of the stay.

2. United States C=53(6)

A stay pending review of order of
the Atomic Energy Commission denying
renewal of a Byproduct Material License
would be denied in view of lack of show-
ing of strong probability that applicant
would succeed on the merits, in view of
lack of showing of irreparable injury,
and in view of lack of showing that stay
would not be harmful to the public inter-
est as involved in use of material subject
to regulation by the commission.

e B

Anthony B. Roshak, Detroit, Mich., for
petitioner.

William M. Orrick, Jr., Asst. Atty.
Gen., Lionel Kestenbaum, Ge 1 Kadish,
Attorneys, Department of Justice, Wash-
ington, D. C., Joseph F. Hennessey, Gen-
eral Counsel, Sidnev G. Kingsley, Asst.
General Counsel (Solicitor), Troy B. Con-
ner, Jr., Trial Counsel, Felix Albert, At-
torney, Office of the General Counsel,
United States Atomic Inergy Commis-
sion, Washington, D. C., for respondent.

Before O’SULLIVAN, PHILLIPS and
EDWARDS, Circuit Judges.

O’SULLIVAN, Circuit Judge.

Petitioner Iamlin Testing ILabora-
tories, holder of a Byproduct Material
License authorizing it to perform indus-
trial radiography, has moved to stay en-
forcement of an order of the Atomic
Energy Commission denying its applica-
tion for renewal of that license, pending
this Court’s consideration of its petition
for review of such order.” Authority for
such a stay is found in Scetion 189(b) of
the Atomic Energy Act, 42 U.S.C.A. §
2239(b), and in the Administirative Pro-
cedure and Administrative Orders Re-
view Acts, 5 U.S.C.A. §§ 1009(d), 1039
(b). This Court granted a temporary
stay pending our consideration of the
motion. Upon consideration of the argu-
ments advanced, we now conclude that
the stay must be denied.
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[1] The major factors to be consid-
ered in pa 1@ uu a anotion to stay an
administrative order pending judicial re-
view have recently been enumerated in
Virginia Petroleum Jobbers Ass'n
FPC, 104 U.S.App.D.C. 106, 269
921, 925 (1958)., S
Bz & Trust Co.
Board of Governors, 312 F.2d 392 (C.A.
10, 1962) ; Associated Sec. Corp. v. SEC,

33 F.2d (C.A.10, 1960); Eastern
Air Lines, Inc. v. CAB, 261 F.2d 83
(C.A.2, 195¢ Three of the factors enu-

Virginia Petroleum are rele-
vant to the motion before us, first, the
likelihood of petitioner prevailing on its
petition for review after full hearing
thereon, whether irreparable
damage will be suffered by petitioner if a
now denied, and third, whether
the public int ~alls for our discre-
tion to be exercised ta deny the stay.

ahoma City v.

second,

stay is

1) Merit of the Petition for Revicw.
[2] Hamlin’s application for license
renewal was denied on the basis of its
conceded repeated violations of Commis-
sion regulations adopted to protect health
and safety, A trial examiner, while find-
ing such violations, exonerated Hamlin
on his view that its violations were not
wilful. The Commission did not follow
the recommendations of its Hearing Ex-
aminer, s not been shown to us that
lack of wilfulness would necessarily bar
the Commission from refusing renewal to
vhich had repeatedly violated
Without full review of
‘ase, the material be-
us does not demonstrate such a
strong  probability that petitioner will
succeed on the merits as to prompt us to
ission’s order. See East-
ines v. Fusco, 310 I'.2d
01062

comn

) Irreparable Injury.
ded motion and a brief filed
\st, Hamlin relied almost
- its showing of injury up-
contract with a large ship-
irm. It averred that without
a license it cannot perform such contract.
With its opposition to the motion for

stay, the Commission on September 4th
submitted an affidavit from an oflicial
of that company, stating that its contract
with Hamlin had been terminated on Au-
gust 20, 1964. Hamlin has made no re-
sponse to that showing.
pear that such termination
of the Conmr
of the proceedings, therefore, we can only
surmise what may be the injury to Ham-
lin from denial of the opporfunity to
colicit other business pending appeal.

It does not ap-
; the result

ion’s order.

The Public Initerest.
irginia Petroleum Jobbers Ass'n,
e Court said:
“In litigation involving the adminis-
tration of regulatory statutes de-
signed to promote the public interest,
this factor necessarily becomes cru-
cial. The interest of private liti-
gants must give way to the reali

tion of public purposes.” 259 F.

925.

It will be obvious that the public inter-
est is critically involved in the use of
materials subject to regulation by the
Atomic Energy Commission. The Com-
mission’s order here involved discloses
its view that renewal of Hamlin’s licer
would not be compatible with the public
interest. In Associated Sec. Corp. v.
SEC: 2832407785155 (G A #1105 1960),

the Court concluded that a stay must be
denied whenever the petitioner fails to
carry the burden of establishing that it
will not be harmful to the public inte

Congress in enacting the Atomic Ener
Act specifically found that “I'tihe
utilizationt ofesiss & Sy HToduct s
material must be regulated in the national
interest and in order * * * to protect
the health and safety of the public.”
Section 2(d) of the Act, 42 U.S.C. §
2012(d). Without fully understanding
the dangers involved in
product material” by carc
hands, we can fairly infer such danger.
The Commission in this procceding ha

vigorously opposed petitioner’s request

#* *

he

t
less or unskilled

d we consider it proper, wit!
cnowledge we now have, 10

the limited

for a stay ar
give at leas

]
t interim respect to the cx

AT A PRI 2 S B
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Cite ns 337 F.2d 223 (1964)

pert judgment of the Commission as a
coordinate agency of government spe-
cinlly created to further public purposes
, this area. Compare Scripps-Howard
adio, Inc. v. FCC. 316 U.S. 4, 10, 15,

S.Ct. 875, 86 L.Ed. 1229, 1234, 1237

o
(1942).

r
I
)

i
-
T
6

It might be that no one of the above
considerations, standing alone, calls for
denial of a stay, but taken together they
urge us to deny the stay.

An order in conformity herewith will
he entered.

Harvey Thomas SMOOT, Jr., Appellant,
v.

STATE FARM MUTUAL AUTOMOBILE
INSURANCE COMPANY et al,
Appellees.

Katie Maec DONALGSON and William M.
Donaldson, Appellants,

Harvey Thomas SMOOT, Jr., et al.,
Appellees.

Nos. 20923, 21129.

United States Court of Appeals
Fifth Circuit.

Oct. 15, 1964.

Proceeding on assured’s claim that
insurer was liable for excess of judgment
obtained against him over policy limits.
The United States District Court for the
‘outhern District of Georgia, Frank M.
searlett, J., entered judgment on jury
finding of accord and satisfaction and ap-
Peal was taken. The Court of Appes
held that under Georgia law there was
no accord and satisfaction as result of
conduct of judgment creditors where

there was no condition of payment ex-
Press or implied
Reversed and remanded with direc-

tions.

Accord and Satisfaction €=2(1)

Under Georgia law, there was no ac-
cord and satisfaction of judgment against
assured as result of conduct of judgment
creditors, where there was no condition
of payment express or implied.

No. 20923:
Alton D. Kitchings, Savannah, Ga., for
Harvey T. Smoot.

Alex A. Lawrence, James W. Head,
Luhr G. C. Beckmann, Jr., Savannah, Ga.,
Kirk McAlpin, Atlanta, Ga., Hitch, Mil-
ler, Beckmann & Simpson, Savannah, Ga.,
Bouhan, Lawrence, Willianms & Levy,
Savannah, Ga., for appellecs.

No. 21129

Anton F. Solms, Jr., James W. Head,
Savannah, Ga., for Katie M. and W. J.
Donaldson.

Kirk McAlpin, Atlanta, Ga., Alton D.
Kitchings, Alex A. Lawrence, Luhr G.
C. Beckmann, Jr., Savannah, Ga., for ap-
pellees.

3efore BROWN and BELL, Circuit
Judges and SPEARS, District Judge.

PER CURIAM.

3y our prior decision in 1962, Smoot v.

‘State Farm Mutual Auto. Ins. Co., 5 Cir.,

1962, 299 F.2d 525, we reversed and re-
manded the case for a trial of the As-
sured’s claim that the Insurer was liable
for the excess of the damage-claimant's
judgment over the policy limits. On the
eve of that trial, the Insurer, under F.R.
Civ.P. 19(b), sought to bring in the
Donaldsons, the damage-claimant-judg-
ment creditors, as necessary parties. The
theory asserted in this amended answer
was that by conduct of the judgment
creditors there had been an accord and
satisfaction of the judgment against the
Assured Smoot. If that were so, there
would then be nothing to try in the suit
of the Assured vis-a-vis the Insurer.
Though objecting to this unorthodox
transmutation of the Assured’s suit into
a trial of rights as between the Assured

T ey e gy T e ey ey

3
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[17-19] = We also affirm’the court’s rul-
ing denying suppression of other evidence
against Neill. The fourth amendment's
prohibition of unreasonable searches and
seizures is intended to pruwct rights of
privacy -against arbitrary invasions by
government officials. The exclusionary
rule; which has evolved from this amend-
ment; applies only when these rights have
been ‘violated. ' Katz v.. Uil.ceu Jiates, 889

~1).8.847, 88 S.Ct: 507,19 L'Ed.2d 576 (1967).”

In order to be subject to the exclusionary
rule, evidence must, at a minimum,  fall
within the sphere of what reasonably can
be regarded as private. We cannot accept
Neill’s argument that his name meets this
standard. A name is simply the appellation
by which a person chooses to be publicly
designated. “What a person knowingly ex-
poses to the public, even in his own home or
office, is not a subject of Iourth Amend-
ment protection.”. Katz v. United States,
389 U.S. at 351, 88 S.Ct. at 511.

[20] The illegality of an arrest does not
in itself bar the introduction of evidence
that has been otherwise obtained in a law-
ful manner. Sutton v. United States, 267
F.2d 271 (4th Cir, 1969). The primary evi-
dence against Neill, which consisted of Bai-
ley's testimony concernino Naill's meetings
with other conspirators and a contract for a
truck rented to Neill, had nothing to do
with the unlawful arrest. Accordingly, we
conclude that Neill's arguments relating to
the unlawful arrest are without merit.

AFFIRMED.

W\l
O & KEYNUMBLR SYSTEW

VIRGINIA " SURFACE MINING  AND

RECLAMATION ‘' ASSOCIATION, INC.,'

A & S Coal Company, Amos Ridge Coal
Co., Bevins Mining Co., Inc., Big Fork
Coal Co., Bob's Branch Coal Co., Bossco,
Inc., Bradley Branch Coal Co., Brushy
Ridge Coal Co., Buchanan & Sons, Burn-
rite Coal Co., Cabot Coal Corp., Cardinal
Mining Ltd., Chaparal Mining Co., Inc.,
Charles. D. Dale Coal Co., Claude Yeary
Coal Co., Conley-Mullins Coal Co., Con-
way Coal Co., Copeland Coal Co., Curt's
Coal Co., Déena Coal Co., Double D Coal
Co., Elkins-Kendrick 'Enterprises, Five
Oaks Coal Co., Flat Gap Mining Co.,
Gale Coal Co., In¢., Genoa Coal Co., Inc.,
G & O Coal Co, G & T Coal Co., H. B.
Rowe & Co., H. C. Bostic Coal Co., Inc.,
H. R. C. Coal Co., Inc,, Highland Enter-
prises, Hi Heat Coal Co., Horn Construc-
tion Co., Inc., Humphreys Enterprises, J.
B. Coal Co., Jil-Mar Coal Co., Inc., Lyons
Coal Co., Laurel Creek Coal Co, M & M
Coal Co., Inc., Mineral Developers, Inc.,
Mullins Coal Co., Mud Fork Coal Co.,
Nu-Way Coal Co., Paramont Mining
Corp., Permac, Inc., Pilot Coal Corp., P
& R Coal Co., Race Ford Coal Corp.,
Rosebud, Inc., Ryder Coal Co, S & M
Coal Corp., St. Charles Mining Co., Ster-
ling Mining Co., Trace Coal Co., Tridzle
Coal Company, Turkey Branch Coal Co.,
Valley Fork Coal Co., Wise Dock Com-
pany, W. D. Martin, Charles J. Lowry,
Robert W. Kelly, Jr., A. F. Kelly, Town
of Wise, Virginia; and Commonwealth
of Virginia, Appellees,
v.

Cecil D. ANDRUS, Secretary, U. S. De-

partment of the Intérior, Appellant.

Virginia Citizens for Better Reclamation,
Inc., and-the Town of St. Charles
Virginia, Amici Curiae.

No. 79-1146.

United States Court of Appeals,
Fourth Circuit.

Argued July 20, 1979.
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Williams, J., granted interlocutory injunc-
tion restraining.Sceretary of Interior. from
enforcing interim performance standards
of Surface Mining. Control and Recla-
mation Act, and the Secretary appeal-
ed. The Court of Appeals, Butzner, Circuit
Judge, held that: (1) it was reversible error
to apply the Blackwelder standards rather
than the Act's prerequisites for temporarily
enjoining an order or decision of the Secre-
tary and to fail to give any consideration to
congressional findings set forth in the Act;
(2) although statutory criteria for an inter-
locutory injunction refer to review of orders
and decisions of the Secretary in individual
cases, the congressional policy which they
implement requires their application where
the Secretary is enjoined from issuing any
orders or decisions; and (3) statement of
congressional findings must be given due
consideration in determining whether the
public interest will be adversely affected by
interlocutory relief.

Reversed with directions.

1. Mines and Minerals ¢=92.6
Interlocutory injunction restraining
Secretary of Interior from enforcing inter-
im performance standards of Surface Min-
ing Control and Reclamation Act was im-
properly issued where trial court applied
the Blackwelder criteria rather than the
Act's own prerequisites for temporarily en-
joining an order or decision issued by Secre-
tary and failed to give any consideration to
the congressional findings set forth in the
Act. U.S.C.A.Const: "Amend. 5; Surface
Mining Control and Reclamation Act of
1977, §§ 101, 502-522, 502(c), 515(b)2, 8, 5,
10, 13, 15, 19), (d), 526(c), 80 U.S.C.A.
§§ 1201, 1252-1272, 1252(c), 1265(b)2, 3, 5,

10, 183, 1o, 1Y), (d), 1276(c).

2. Mines and Minerals $=92.6

Although criteria specified in Surface
Mining Control and Reclamation Act for
temporarily enjoining any order or decision
issued by Secretary of Interior refer to re-
view of orders and decisions in indiyidilul
cases, the congressional policy which they

implement requires their application where
the Secretary is enjoined from issuing any
orders or decisions enforcing the Act. Sur-
face Mining Control and Reclamation Act
of 1977, §§ 502-522, 526(c), 30 U.S.C.A
§§ 1252-1272, 1276{c).
3. Injunction =134

The Blackwelder criteria for granting a
temporary injunctive relief were formulat
ed for private litigation and were not in-
tended to supplant the criteria for injunc-
tive relief that may be prescribed by Con-
gress for the administration of a regulatory
statute.

4. Mines and Minerals =92.6

Although congressional findings set
forth in Surface Mining Control and Recla-
mation Act do not conclusively establish the
Act's constitutionality, a court considering
the propriety of an injunction prohibiting
enforcement of the Act must give them due
consideration in determining whether the
public interest will be adversely affected by
its interlocutory order. Surface Mining
Control and Reclamation Act of 1977,
§§ 101, 102, 526(c), 30 'U.S.C.A. §§ 1201,
1202, 1276(c).

Michael A. McCord, Dept. of Justice,
Washington, D. C. (William M. Eichbaum
Jr., Associate Sol., Marcus P. McGraw,
Dept. of the Interior, James W. Moorman,
Asst. Atty. Gen., Carl Strass, Alfred T.
Ghiorzi, Carol Green, Dept. of Justice,
Washington, D. C., on brief), for appellant

John L. Kilcullen, Washington, D. C. (Kil-
cullen, Smith & Heenan, Washington, D. C,,
on brief), for appellees Virginia Surface
Mining and Reclamation Association, et al.

Roger L. Chaffe, Richmond, Va., Asst.
Atty, Gen., for appellee The Commonwealth
of Virginia.

Stephen C. Greenberg, St. Paul, Va., Vir-
ginia Citizens for Better Reclamation, Inc.,
Robert T. Copeland, Abingdon, Va., Counsel
for the Town of St. Charles, Virginia, on
brief, for intervenors amicus curiae Virgin-
ia Citizens for Better Reclamation, Inc., and
the Town of St. Charles, Virginia:
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Before BUTZNER, HALL and PHIL-
LIPS, Circuit Judges.

BUTZNER, Circuit Judge:

The Secretary of the Interior appeals an
order of the district court granting Virginia
Surface Mining and Reclamation Associa-
tion, a number of coal companies, individual
landowners, and the Town of Wise, Virginia
an interlocutory injunctivn ac=ist enforce-
ment of §§ 6502-522 of the Surface Mining
Control and Reclamation Act of 1977 [30
US.C. §§ 12521272 The complaint
against the Secretary sought declaratory
and injunctive relief to prevent enforce-
ment of the Act on grounds that it is an
unconstitutional assumption of authority
under the commerce clause and a violation
of the fifth and tenth amendments. The
district court applied the criteria set forth
in Blackwelder Furniture Company v. Seilig
Manufacturing Co., Inc., 5560 F.2d 189 (4th
Cir. 1977) for determining when a prelimi-
nary injun 1 should be issued. It ruled:

[Ulnless the court grants a temporary

injunction now, plaintiffs will suffer ir-

reparable injury; on the other hand, the
defendant has introduced scant evidence
to show that the issu: of the tempo-
rary injunction would substantially harm
other interested parties or that the public
interest would be :4vr-eely affected

Therefore under the P'::!-velder test, it

is not necessary for this court to deter-

mine whether the plaintiffs are likely to

succeed on the merits of their suit.
Nevertheless, the court went on briefly to
discuss the plaintiffs’ constitutional chal-
lenge to the Act's reclamation requirements
and its authorization for cessation orders
With respect to these provisions, the court
concluded that the plaintiffs were likely to
prevail on their allegation that the Act vio-
lated rights secured to them by the fifth
amendment. . The Court did not address the

1. The interim regulations currently in effect are
published in 30 C.F.R. §§ 700-837 (1978). A
district court has denied preliminary relief on
the principal challenges to the Act's enforce
ment, In re Surface Mining Regulation Litiga-
tion, 452 F.Supp. 327 (D.D.C.), aff'd, National
Coal Assoc.” v. Andrus, No- 78-1406 (D.C.Cir
1978). - Subsequently the court upheld the va-

other constitutional objections alleged by

the plaintiffs. The court’s order enjoined

the Secretary:
from taking any action to enforce (by
cessation order, permanent suspension or
revocation, violation citations or notices,
penalty, prosecution or otherwise) any
and all provisions of §§ 502 through 522
[of the Act].

[1] We believe that the district court
applied an improper standard for granting
relief and that it erred by failing to give
any consideration to the congressional find-
ings set forth in § 101 of the Aot [30 U.S.C.
§ 1201). Accordingly, we reverse the judg-
ment and dissolve the interlocutory injunc-
tion.

The Surface Mining Act is a comprehen-
sive statute designed, through interim and
permanent measures, to establish nation-
wide, uniform regulations for surface coal
mining operations in cooperation with the
states. The Secretary of the Interior, act-
ing through the Office of Surface Mining
Reclamation and Enforcement, is charged
with the primary responsibility of adminis-
tering and implementing the Act by pro-
mulgating regulations and enforcing ity
provisions.! The performance standards re-
quired by the Act during the interim phase
now in effect include: requirements for
restoration of land to its prior condition,
restoration of land to approximate original
contour, segregation and stabilization of top
soil, minimizing disturbances to hydrologic
balance and to water quality, the construc-
tion of coal mine waste piles used as dams
and embankments, the use of explosives,
revegetation of mined areas, and spoil dis-
posal for steep slope mines. §§ 502(c),
515(bX2), (3), (5), (10), (13), (15), (19), and (d)
[30 U.S.C. §§ 1252, 1265(b)2), (8), (10), (13),
(15), (19), and (d)]. The principal effect of

lidity of pertinent sections of the Interim regu-
lations. In re Surface Mining Regulation Liti-
gation, 456 F.Supp. 1301 (D.D.C), appeal dock-
eted, Atlantic Richfield Co. v. United States
Dept. of Interior (In re Surface Mining Regula-
tion Litigation), Nos. 78-2190, 78-2191, 78
2192 (D.C.Cir. 1978).
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the injunction is to bar the Seeretary from
enforcing these provisions of the Act

Section 526(c) of the Act [30 U.S.C.
§ 1276(c)] sets forth the following prerequi-
sites for temporarily enjoining any order or
decision issued by the Secretary:

(1) all parties to the proceedings have

been notified and given an opportuni-
y ‘o be heard on a request for tempo
rary relief;

the person requesting such relief
thows that there is substantial likeli-
hood that he will prevail on the mer-
its of the final determination of the
proceeding; and

such relief will not adversely affect
the public health or safety or cause
significant environmental harm to
land, air, or water resources.

(2] Although these statutory criteria for
an interlocutory injunction refer to the re-
view of orders and decigsions of the Secre-
tary in individual cases, we believe that the
Congressional policy which they implement
requires application where, as here, the Sec-
retary is enjoined from issuing any orders
or decisions.

[8] Our conclusion that the statutory
criteria, rather than Blackwelder’s, are ap-
~linahle is based on the principles expressed
in Yakus v. United States, 321 U.S. 414, 64
S.Ct. 660, 88 L.Ed. 834 (1944), which dealt
with the constitutionality of the Emergency
Price Control Act of 1942. There the Court
said, 321 U.S. at 440-42, 64 S.Ct. at 675

[W]here an injunction is asked which will

adversely affect a public interest for

whose impairment, even temporarily, an
injunction bond cannot compensate, the
court may in the public interest withhold
relief until a final determination of the
rights of the parties, though the post-
ponement may be burdensome to the
plaintiff.
application of the principle

This is but another

that ‘Courts of equity may, and frequent-
ly do, go much farther both to give and
withhold relief in furtherance of the pub
lic interest than they are accustomed to
go when only private interests are in-
volved.’

Here, in the exercise of the power Lo
protect the national economy from the
disruptive influences of inflation in time
of war Congress has seen fit to postpone
injunctions restraining the operations of
price regulations until their lawfulness
could be ascertained by an appropriate
and expeditious procedure. In so doing it
has done only what a court of equity
could have done, in the exercise of its

diseretion to protect the public in

The legislative formulation of
what would otherwise be a rule of judi
cial diseretion is not a denial of due proc-
¢ss or a usurpation of judicial functions
The criteria for the grant of an interlocuto
ry injunction set forth in Blackwelder were
formulated for private litigation. They
were not intended to supplant the criteria
for interlocutory relief that have been pre-
seribed by Congress for the administration
of a regulatory statute.

The district court did not comply wit

second requirement set forth in § 526(c)
expressly held that under the Blackwel ! 'r

test it was not necessary to determin
whether the plaintiffs are likely to succeed
on the merits of their complaint that the
Act is unconstitutional. Moreove i
discussion of the plaintiffs’ claims about the
reclamation and cessation provisions,
court did not advert to the judicial
administrative remedies provided by
Act. It did not determine the extent
which these remedies satisfied the plair

tiffs’ constitutional claims.

The district court did not comply with the
third requirement of § 526(c). It made nc
finding that its injunction “will not ad
versely affect the public health or safety or
cause imminent environmental harm to
land, air, or water resources.” [nstead, ap-
plying the Blackwelder test it attempted to
balance the harm to the plaintiffs with re
spect to the harm suffered by the defend
ant and the public. But even in doing this,
it wholly ignored the Congressional findir 1;'.
set forth in § 101 of the Act. {30 .S
§ 1201]. In this section Congress found and
declared:
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(¢) many surface mining operations re-
sult in disturbances of surface areas
that burden and adversely affect com-
merce and the public welfare by de-
stroying or diminishing the utility of
land for commercial, industrial, resi-
dential, recreational, agricultural, and
forestry purposes, by causing erosion
and landslides, by contributing to
floods, by polluting the water, by de-
stroying fish and wildlife habitats, by
impairing natural beauty, by damag-
ing the property of citizens, by creat-
ing hazards dangcerous o life and
property by degrading the quality of
life in local communities, and by coun-
teracting governmental programs and
efforts to conserve soil, water, and
other natural resources;

there are a substantial number of
acres of land throuph~t major re-
gions of the United States disturbed
by surface and underground coal on
which little or nor reclamation was
conducted, and the impacts from
these unreclaimed lands impose social
and economic costs on residents in
nearby and adjoining arecas as well as
continuing to impair environmental
quality;

surface and underground coal mining
operations affect interstate commerce,
contribute to the economic well-being,
security, and general welfare of the
Nation and should be conducted in an

environmentally sound manner

(4] In FPC v. Texaco Inc., 417 U.S. 380,
400, 94 S.Ct. 2315, 41 L.Ed.2d 141 (1974), the
Court said:

It i3 not the Court's role, however, to

overturn congressional assumptions ¢m-

bedded into the framework of regulation
established by the Act. This is a proper
task for the Legislature where the public

interest may be considered from the mul

2. See, ¢. g, HR.Rep.No. 95-218, 95th Cong

£Q1
v p. 583

tifaceted points of view of the represen-

tational process.

Sections 101 and 102 of the Act [30 U.S.C.
§§ 1201 and 1202], which set forth the Con-
gressional findings and purpose, together
with the legislative history? disclose that
Congress considered the competing inter-
ests affected by the Act. While these dec-
larations do not conclusively establish the
Act's constitutionality, a court considering
the propriety of an injunction prohibiting
enforcement of the Act must give them due
consideration in determining whether the
public interest will be adversely affected by
its interlocutory order.

The judgment of the district court ig re-
versed, and the injunction it entered Febru-
ary 14, 1979 is dissolved. The Clerk is di-
rected to issue the mandate forthwith.
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Robert C. NEWSON, Plaintiff-Appeliant,
V.
FIRST ALABAMA BANK OF HUN
VILLE, N. A., Defendant-Appellee.

No. 78-3272.

United States Court of Appeals,
Fifth Circuit.

June 19, 1979

Appeal was taken from an order of the
United States District Court for the North-
ern District of Alabama, Sam C. Pointer,
Jr., J. Following dismissal of appeal, and
on petition for rehearing, the Court of Ap-
peals held that where day on which period
for filing appeal would have ended was a
legal holiday, party received an additional
day in which to file, and appeal filed on the
following day was timely filed.

1st Sess. (1977), U.S.Code Cong. & Admin
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,.;/ qeation in aecordnnee with (lx“l
visions of 48 CFR 20650.7.

AL fo IKokhanok [ake and Gi-
braltal Lake, the subject ol this
cappeal, the B is hereby O red
1o lml»]i-h an waendment to the
11O vetfecting BEAS redeterinima:
tion of the water bodies as navi-
rable,  Said amendment.  shall
include notice that an appeal may
be taken therefrom,

Publication need not delay con-
vevance of the Jands unaffected by
odetermination, Water hodies sub
et to vodetermination and publia-
tion shall be excluded frony conyvel
ance.. and  the remaining Jands
conveyed immediately. [ixelusion
<hall be by named water body rather
than by sections. The acreage ol
the excluded aibmerged  Jands
found to be nay irable shall not he
charged against the acreage ent itle
ment under ANCSA of BBNC,
Kolhanok, or APC.

As to Kokhanok's request that i
redetermination of Gibraltar Creck
as navigable not result. n new
casements. it should be noted that
public easements are established
pursuant to statutory andieaila
“)l"\. I'\'\lllil‘\'ln('““. :ll\‘l HR not a

|
througeh stipulation by partics to i

"!‘l"'”l- The BLM s authorized and
obligated, npon 1 determination, 1o

stablish any additional casements
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required by law.

Further, the Board hereby dis

misees the above-designated appeal.
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CLAYPOOL CONSTRUCTION CO.,
INC.

2 IBSMA 81
Drecided ,,/11_1/ {6y, 1950

Appeal by the Office of Surface Min-
ing Reclamation and Enforcement
from the amended decision of Admin-
istrative Law Judge Tom M. Allen
(Docket Nos. CH 9-9-R and CH 9-
29-R), issued on Oct. 30, 1979, which
apheld Notices of Violation Nos. 78-
1-3-15, 78-I1-3-18, and 78-T1-3-19,
and vacated Cessation Orders Nos. 78—
1-3-1 and 78-1-3-3.

Affirmed.

1. Surface Mining Control and Recla-
mation Act of 1977: Cessation Orders:
Generally—Surface  Mining Control
and Reclamation Act of 1977 : Environ-
mental Harm: Significance

A cessation order is not properly issined
ander see. H21(a)2) of the Act unless
the environmental harm alle he
gignifieant may he deseribed objeetively
on the basis of observations or measure-
ments.

9. Surface Mining Control and Recla-
mation Act of 1977: Cessation Orders:
Generally—Surface Mining Control
and Reclamation Act of 1977: Environ-
mental Harm: Imminence

\ cossation order is not properly i <ued
wnder soe, H21a) (2) of the Act when the
ovidence does not support i finding that
signiticant envivonmental  harm oy
vedsonably bhe expected to oceur hetore
the expivation of an abatement period
(hat would he set pursuant too sec. H21
(n)(3) of the Act

APPEARANCES: Billy Jack Gregs.
Esq., Office of the Field Solicitor,

harleston, West Virginia, Mark |
lace. Esq., und James B, Webe,
Office of the Solicitur, Washin
D.C., and Marcus P, McGraw
Assistant Solicifor tor Knforce:
Office of the Solicitor, Wash:
D.C., all for the Office of Surface
ing Reclamation and Enforceme:
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ed decision of Admin-
fadge Tom M, Allen
H 9-9-R and CH Y-
1 Oct. 30, 1979, which
of Violation Nos. 78-
18, and 78-I-3-19,
sation Oxders Nos, 78-
3-3.

gz Control and Recla-
177 Cessation Orders:
wce . Mining  Control
Act of 1977 : Environ-
gnificance
not properly issued
2) of the Act unless
harm alleged to be
» described objectively
ervations or measure-

Control and Recla-
/7. Cessation Orders:
¢ Mining Control
et of 1977 : Environ-
minence
not properly issued
20 of the Act when the
upport n finding that
imental harm may
<cled to oecur before
i abatement perlod

pursuant to see, 521

Billy Jack Gregg,

he Field Solicitor,

oy CLAYPOOL, CONSTRI
May 16

Charleston, West Virginia, Mark Squil-
lace, Esq., and James B. Weber, Esq.,
Office of the Solicitor, Washington,
D.C., and Marcus P, McGraw, Esq.,
Assistant Solicitor for Enforcement,
Office of the Solicitor, Washington,
D.C., all for the Office of Surface Min-
ing Reclamation and Enforcement.

L N BT N R
BOARD OF SUREACE
MINING AND RECLAMATION
IVEIRIUATEN

The Oflice of Surface Minine
Reclamation  and [inforcement
(OSSN appealed from (he amended
decision of - Administrative  Law
Judge Tom M. Allen, issued on O,
S00 19790 which upheld Notices of
Violation: Noss 18=I=8-14. 78=T-4
18, and T8=1-3-19, and vacated Cles-
sation Orders Nos, 7S-1-3-1 and 78-
I-3-3. Only the validity of the cos-
sation orders was placed in issue in
this appeal. We agree with the re-
sult reached by the Administeative
Law Judge and aflirm his decision.

Factual and Procediral
/;’\/I/:'.///'I)///u/

The cessation orders which are
the subject to this appeal were is
suedd }v"\' OSSN to( 'l;l4\ pool Consfrie-
tion Co., Ine, (Claypool). pursuant
to see. B2 (n) (2) of the Surface
Mining Control and Reclamation
et ot 1977 (Net), 80 118,07 § 1971
() (2) (Supp. 11977), on the hasis
of OSNs findine that ( Tay pool had
failed to secure from the State of
Wost Virginin a permi required for

surface coal mining operations con-

r'l'lu.\.‘ INC. 16O
, 1US0

ducted by the company. In his ini
tinl review of these enlorcemoent
actions, the  Ndministrative [y
Judge upheld the cossation orders.’
This I'Hlin;_{ Wits i) aled Ill\' (’ful‘»
I)()()l.'

On Sept. 26, 1979, the Board e
manded the case to the Ndministirn
tive Law Judge for o determination
whether ( Taypool's failure to secnre
o State permit for its activities
cansed or could he reasonahly ox
pected {o cause sienificant. i
nent environmental harm to land.
Jllll'. or waler resources.t In response
to this remanded order, (he Admiin
1brative [ ,|fo11w- Beld ot 1 e
was suflicient evidence of actual or
mpending environmoental harm (o
warranl. OSM's issuance of cossi-
fion orders (o Claypool and, (hepe
fore, he vacated the orders.®

! Deciston of Apr. 18
U-0-R nnd C11 4 -0 T
* OSSN also tiled an dppeal with the
coneern the rullng of (he Admin
Law Jn that he did not Lave Juri
to review the three notices of violation is
to Claypool. In response to this appeal
Poard held that the Administrative Lnw Jude
did hiave such Jurisdiction, ( tpoal (o)
tion Co., Ine., 1 TBSMA 250, 270-271, S84 .1
ESG- 492 (1979
nstruetion Co, Ine.,
i) 2480 l IS6G, Qo2
Istrative Law Judge
son the validity
=T 00, T80
These the Administrali
veept Tor Violatlons
tabn o copy of the min
minestte) and No. 4
tdentinieation e
minesiter of  Notie
15 \mended Ty
Dackel No Hpat
Phie Ndminttrative
charges in the noti
were included
Nefther pareiy appenlod
S Amended Decision of Oct
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OSM filed a notice of appeal from
the Administrative Law
amended decision on Nov. 50, 1978,
OSM filed a brief; Claypool did not
respond,

.’l.‘lL’A' S

SSUE

The issue in this appeal 1

whether Claypool's failure to have
n State permit in and of itself con-
stituted a
violation which caused or could rea

condition, practice, or

sonably be expected (o canse signifi
cant, imminent envirommental harm

sOurces,

to land, air, or water 1«
Discussion

A cessation ovder is Projpn

sued when an OSM inspector

serves a condition, practice, or

lation of the Act or regulati

which 1s determined (o b Caasing
or can reasonably be expected to
cause significant, imminent environ-

mental  harm.” When view 1§

:»ull}_{]\l. of n cossation ovder issued
under such circumstances, OSM

]

~l?1)lw‘\'

violation,

must be prepared to prima
facie proof: (1) of the
practice, or condition identified n
the order; (2) of significant, immi-
nent environmental havm or a re:
sonable expectation thereof; and
(3) of u cas

reasonnbly

link between such

CX1SU

830 U.S.C. §127]
30 CFR 722.11(h
frsunnce of n ces
Ing iy an OSM h
tlee, or violation
standard which
to the henlth or
CFR 211 (n))
son to nbato a
the terms of n

722.13)
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harme and  the  proven
: R,
practice, or ¢o wlition.

By its evidence i the

established that Claypool conducted

surface  coal  mining  operation

without a vequisite State permit, in
violation see. H02(a) of i
11.5.C. § 1252 (n)

and 30

(Supp

LT )EE2)
Thus, the fivst requivement of
identified above, wis

[acking, however,

existence or reasonable CN PO tation
of significant, Imminent environ

velated to {

1
nis
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mental  harm

violation.!
(1] Significant, imuinent en

vironmental havm (o land. air, o1

water resources 1s deseribed in 20
CIER 700.5 (1978 ¢
(1) Anenvironmental harm i
verse impact on land, air, or
sources, including but not limited to pl
nned animal life
' Sce 3 CI'R 4,1171(n)
Coals, 1 L ESNA S 00y
T, 07 679).
(stipulation by
that the
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§§ 20.-6=8 and 20
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iemificant  environimental

ipated  sif
harm to have bheen proven innninent,
Because we have " pre
sented with evidene ¢ enist
oneo or reasonable o
vironmental harm ade
port the cessation orde
sion of the Administrative

Judgo is aflirmed.
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4 ] V/Hw‘ r‘:’r

NG AN
Chief
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EASTOVER

2 IBSMA 70

Appeal by Er rer M 0., from
an Oct. 5, 1979, ision by Adminis-
trative Law Judg Javid Torbett in
Docket No, NX 9-78-R sustaining
Notice of Violation No. 79-II-53-2
and Cessation Order No. 79-II-53-3
issued to Eastover for failure to permit
an inspector from the Oflice of Surface
Mining Reclamation and Enforcement
to take photographs during an inspec-
tion,

Reversed,

1. Surface Mining
mation Act of
Generally

An inspector

or practicoes

DEPARTMENT OF TIIE

tion that are belie

or regulations by tal

2. Surface Mining Control and Recla
mation Act of 1977

Interference

Inspections

Wws oreln
take pholographs is o Tl
the inspection that is sanctionahle ynder

the Aet,

3. Surface Mining and Recla
mation Act Inspections
Interference—Swrface Mini Control
and Reclamation Act of 1977: Notices
of Violation: Generally

Sineo no provision

TR iterferenee
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Kentucky, for Eastover Mining Co.
Charles P, Gault, Iisq., Office of the
Field Solicitor, Knoxville, Tennessee,
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Solicitor for Enforcement, JFrank .
Ruswick, Jr., Esq., Walton D. Morris,
Esq., Office of the Solicito
ton, D.C., all for the Office of Surface

hing-

Mining Reclamation and Enforcement.
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Cite as 649
tax allowances ('I'nr'u-d, amount desired to
be dedus h payday, ex emptions from
withholding claimed and the ground for the
exemptions. To avoid this disclos sure of pri-
vate information, this court modifies the
order of the district court so as to permit
the Hospital, in lieu of furnishing the origi-
nal W—4 forms to the Board, at the option
of the Hospital to provide legible copies of
4 forms of its emplc oyees during the peri-
specified in the subpoena, made 1 by a
ping machine, obliter iting all information
on the form exce pt the full name and ad-
dress, social sec urity number and signature
of the employee and the date the W—4 form
was signed. With this modification, the
judgment of the district coupt in case No.
79-3408 is affirmed.

I11

[3] The district court correctly held that
the union authorization cards sought by the
Hospital are exempt from disclosure under
Freedom of Information ACTRoRISIO
N.L.R.B. v. Robbins Tire and Rub-
214, 98 S.Ct. 2311, 57

159 (1978); Howard Johnson Co,
B, 618 1 (6th Cir. 1980); Ma-
rsing Center, Inc. N.L.R.B. 615
28 (6th Cir. 1980); N.L.R.B. v. Harde-
arment ( orp., 557 F.2d 559 (6th Cir.
Authorization cards, like the witness
ts in Robbins Tire, are inves tigato-
in the possession of the Board for
x.‘{'_‘\H‘f’-"Hl("‘.T purpose. Authorization cards
are not discoverable by an employer under
the rules of the Board, and discovery cannot
be attained under the Freedom of Informa-

tion Act

[4] The Hospital contends that the dis-
frict court failed to protect the Hospital’s
fifth 'nmtwrm'( right to substantive due
process by permitting the Board to engage
ii! pru-m.x‘ (1-\.-0\(1\ while denying the
flospital equal discavary, We hold this con-
to be without merit. A\.I, R.B. v,
Valley Mold Co., 5380 F.2d 693, 695 (6th Cir.),
wrt. denied, 429 U .S. 824, )" .“.' 17, 50

LUTS{ B
{,Ed.2d 86 (1976).

fention t

If the current investigation conducted by  Court for the

¢ General Counsel should result in the

'H:Jrh ."\".ECH 449
F.2d 449 (1987

of a complaint, the Hos vital will he
I I

entitled to a4 due process hearing, incly ling:

an opportunity to ctompare signatures on

authorization cards with signatures on the
W-4 forms, and (o introduce evidence in
opposition to any effort on the part of the
General Counsel to oh tain a Gissel bargain-
ing order., Any failure on the part of the
Board to conduct a due process hearing cun
be challenged in proceedings before the
Board and,

if necessary, by petition to re-

view filed in this court. ITT v.
Workers, 419 U

612, 42 L.Ed.2d ¢

ey ,‘:f/).]lll /,'(1, ]II«',,

Cir.), cert. (/{'l]/'(‘l!',

1.2d 86 (197

lgment of the lii\’;'if'l court in case
108 is modified l reinabove set
1d affirmed as ified. The judg-
ment of district cour i.n case
3409 is affirmed.
Kach party will bear 1S own costs
court,

Jerry Alan Plaintiff- ippellee,

v.
UNITED STATES of An nerica,
and through Norman

rector, Federal Prison
ment of Justice

A. Carlson, Di-

Systems, De part-

s Defendant- Appellant.
No. 80-1072.

United States Court of Appeals,
Sixth Cireuit,

Argued Feb,

Decided May 1981.

Rehearing and R ‘ing Kn Bane
Denied Aug 1981,

Appeal was taken ¥ the Government

from an order of the United States District
S

Western District of ‘enne

9 I } - AT | (S
‘¢, Robert M. McRae. Jy Chief
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granting a preliminary injun .,»r hibit-
ing transfer of a tenured correctional em-
ployee to a new duty station. The Court of
Appedls, Lively, Circuit Judge, held that:
,(1) provision of the Civil Service Reform
Act authorizing the special counsel to the
Merit Systems Protection Board to seek a
stay of any personnel action for 15 days
upon a determination that reasonable
grounds to believe that the action was tak-
en as a result of a prohibited personnel
practice was not the only means of main-
taining the status quo pending appeal by
correctional employee from his transfer by
the Bureau of Prisons and did not have
effect of depriving district court of its pow-
er to intervene when employee sought tra-
ditional equitable relief in form of an in-
junction to prevent immediate irreparable
injury which he claimed he would suffer if
transfer order were carried out prior to
completion of administrative review, and (2)
however, tenured correctional employee
was not entitled to preliminary injunctive
reliel prohibiting his transfer by Bureau of
Prisons on basis of disruption of his family
life or on basis of deprivation of his right to
perfect an appeal. Injunction disso ved, re-

manded with directions.

1. Prisons ¢=§

Provision of the Civil Service Reform
Act authorizing the special counsel to the
Merit Systems Protection Board to seek a
stay of any personnel action for 15 days
upon a determination of reasonable grounds
to believe that the action was taken
result of a prohibited personnel practice
was not the only means of maintaining the
status quo pending appeal by correctional
employee from his transfer by the Bureau
of Prisons and did not have effect of de-
priving district court of its power to inter-
vene when employee sought traditional eq-
uitable relief in form of an injunction to
prevent immediate irreparable injury which
he claimed he would suffer if transfer order
were carried out prior to completion of ad-
ministrative review. 5 U.S.C.A. § 1208.

2. Officers and Public Employet'n""il(l)

The traditional equitable relief in form
of an injunction and the relief provided by
the Civil Service Reform Act in form of
stay are two avenues of relief provided to ¢
federal employee which are not mutually
exclusive. 5 U.S.C.A. § 1208.

3. Administrative Law and Procedure
¢=651

In the absence of a clear showing of
congressional intent to do so, courts will not
infer that the enactment of a particular
statute containing provisions of judicial re-
view has the effect of withdrawing from
the courts their traditional equitable pow-
ers.

4. Officers and Public Employees e=72(1)

Congress did not intend to deprive dis-
trict courts of their traditional power to
prevent irreparable harm by providing for
judicial review in another forum of final
personnel actions and for limited temporary
stays of administration orders at the behest
of an officer of the executive branch. 5
US.C.A. § 1208.

5. Administrative Law and Procedure
6674

Stays are ordinarily granted by a court
which has jurisdiction to review the orders
of the court or administrative agency whose
actions it has asked to stay, that is, they are
granted by a reviewing court in order to
maintain the status quo pending its own
review of the actions in question. F.R.A.P
Rule 8, 28 U.S.CA.; 28 US.CA. § 1331,

6. Federal Courts ¢=192

Since the district court had no Jjurisdic-
tion to review final personnel orders under
the Civil Service Reform Act, it was not
acting in aid of its own appellate jurisdic-
tion when it granted a preliminary injune-
tion prohibiting the transfer of a tenured
correctional employee by the Bureay of
Prisons, but was acting in the traditiona
role of an equity court with the jurisdiction
vested in it by the “federal question” stat.
ute. F.R.A.P.Rule 8, 28 US.C.A.: 28 S
C.A. § 1331.

7. Injunction
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7. Injunction =14, 16

The fundamental requirements for an
injunction in the federal courts are a show-
ing that one party will suffer irreparable
harm unless the other party is restrained
from taking a threatened action and that
there is no adequate remedy at law.

8. Officers and Public Employees ¢&=72(1)

The rule in Sampson that neither fi-
nancial losses nor damage to reputation will
constitute irreparable harm sufficient to
support a preliminary injunction in federal
personnel cases applies to probationary as
well as tenured employees and i3 applicable
to all cases where federal employees seek
district court injunctive relief prior to com-
pletion of their administrative appeals.
9. Prisons &6

reliminary injunctive relief to prohibit
transfer of tenured correctional employee
bv Rureau of Prisons was not warranted on
ground that transfer impermissibly bur-
dened employee’s right to an effective ad-
ministrative appeal and, hence, was viola-
tive of due process where employee was
entitled to no greater rights than a dis-
charged federal employee who, under rule
in Arnett, is not entitled to a hearing prior
to discharge. 5 U.S.C.A. § T701 et seq;
U.S.C.A.Const. Amend. 14.

10. Prisons ¢=6

Tenured correctional employee was not
entitled to preliminary injunctive relief pro-
hibiting his transfer by Bureau of Prisons
on basis of disruption of his family life or
on basis of deprivation of his right to per-
fect an appeal, where alleged disruption did
not constitute irreparable harm and where
employee had sufficient accumulated leave
to provide ample opportunity to confer with
his attorney and to attend any required
hearing. 5 U.S.C.A. § T701 et seq.

W. J. Michael Cody, U. S. Atty,, Joe A.
Dycus, Asst. U. S. Atty, Memphis, Tenn.,
william Kanter and Howard S. Scher, Ap-

+ The Honorable Patricia Boyle, Judge, United

pellat ).ff Civ. Div., Depart. of Justice,

’

f
Washington, D. C., for defendant-appellant

Mit 5

shell J. Notis, Washington, D. C., for
])lllin‘k:xf,‘-ilm)(:1.&‘1'

Before LIVELY and KEITH, Circuit
Judges; and BOYLE,* District Judge.

LIVELY, Circuit Judge.

In this case the government appeals from
an order granting a preliminary injunction
which prohibits the transfer of a tenured
federal employee to a new duty station.

I

The plaintiff was a Correctional Supervi-
sor at the Federal Correctional Institution
(FC1) in Memphis, Tennessee with more
than eleven years of service with the Bu-
reau of Prisons. The plaintiff was involved
in an incident in which he went to the aid
of another staff member who was being
assaulted by an inmate. Following an in-
vestigation the warden of FCI Memphis
advised the plaintiff that he propos lisci
plinary action because the plaintiff
used excessive force in subduing the inm
and had failed to preserve evidence. Find
ing that plaintiff’s credibility and effective-
ness as a supervisor had been destroyed, the
warden concluded that demotion and reas-
sipnment would be warrant d.

Though he was advised in writing of his
right to respond, the plaintiff did not do so
Thereafter the recommendation of Lhe
warden was accepted by the Bureau and

plaintiff was demoted and reassigned to the

United States Penitentiary at Leavenworth
Cansas. The plaintiff filed an appeal wit
the Merit Systems Protection Board
(MSPB) pursuant to 5 U.S.C. § 7701 et s
Plaintiff's attorney sought a s f
reassignment order from the Director ol
the Bureau of Prisons and from the Specia
Counsel to the MSPB. When both of these
requests were denied the plaintiff !
and was granted a temporary res

order in the district court. This ot

Michigan, sitting by designation
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4b

joined the involuntary transter of Gilley to
Leavenworth.

* The plaintiff then filed a complaint seek-
ing preliminary and permanent injunctions
on the same grounds relied upon for the
temporary restraining order. The defend-
ant moved for dissolution of ti.¢ resunining
order and the district court ordered a hear-
ing on this motion and the plaintiff’s appli-
cation for a preliminary injunction. At the
conclusion of the heuring the district court
ruled from the bench, denying the motion
to dissolve the restraining order and grant-
ing a preliminary injunction. An order was
then entered which enjoined the defendant
from requiring the plaintiff “to remove
himself to a duty station outside Memphis,
Tennessee, while his sent apper’ . |, nd-
ing before the Merit Sy Protection
Board” and from requiring plaintiff to use
accumulated leeve or assume a leave status
without pay while the injunction remained
in effect. The government appealed from
this order and from a subsequent order of
the district court denying its motion to dis-
solve the preliminary injunction.

I1.

In support of his claim of irreparable
harm the plaintiff testified that his wife
needed to continue treatment with a Mem-
phis physician who had recently delivered
their child by ian seetion. He testi-
fied that he had purchased a home in Mem-
phis with an 8% per cent mortgage and that
the interest rate on any home he might
purchase in Leavenworth would be higher.
Gilley also stated that he believed it was
necessary for him to remain an employee of
the Bureau in order to pursue ! ppeal.
He emphasized the necessity for close con-
tact with his Memphis attorney during the

course of his appeal to SPB and the

unreimbursable expenses whi would be
involved in maintaining this contact if he
should be transferred. Though he stated he
would probably resign and live in Memphis
if his appeal were unsuccessful, the plaintiff
testified that if he moved to

and later resigned he would suffer financial
losses consisting of the cost of moving both

ways and of maintaining two homes dur
the pendency of his appeal. His basic claim
was that he was entitled to a hearing on his
appeal to the MSPB before he was required
to move to any other federal institution.
On cross-examination he agreed that trans.
fers are a regular part of life for Burecay
employees, but maintained they are usually
for promotion. He also conceded that hig
wife had been released for travel by the
time of the hearing, but testified it would
be desirable for her to be attended by the
same Memphis physician if they should de-
cide to have another child.

The district court found that it was nec-
essary for the plaintiff to remain an em-
ployee of the Bureau in order to perfect hig
appeal and that if he is transferred he will
be at a “serious disadvantage” in preparing
for the appeal. The court found that the
entire action of the Bureau, including the
reassignment, was punitive since transfers
seldom accompany demotions. No irrep
ble injury was found in the disruption of
the plaintiff’s family life and community
ties, in the separation of Mrs. Gilley from
her physician or in the logs of a favorable
mortgage interest rate. Jowever, the
court found irreparable injury in the effect
the punitive transfer would have of “de-
priving” the plaintiff of his right to perfect
an appeal. “So, I find that if he was trans.
ferred it would be a violation of his dye
process rights.” The district court also
found that the threatened injury to the
plaintiff outweighed that to the defendant
and that the public interest would not be
disserved by issuing an injunction. [t
found that Gilley was likely to succeed on
the merits. The court specifically rejected
the defendant’s argument that an injune.
tion was improper because the plaintiff had
failed to exhaust his administrative reme.

dies.

I11.

[1] On appeal the government contends
that the district court was without author-
ty to enjoin plaintiff’s transfer because the
Civil Service Reform Act of 1978, 5 U.S.C,
§ 1101 et seq. (1976 ed., Supp. 111), containg
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S D the exclusive procedure for obtaining judi- view has the
#0 j'('mw.(‘hf{?-ng 2 cial review of federal personnel actions. the
}."’ balies \‘:]n? 04 The statutory scheme of the Act provides
to a hearing on Id ,'_' for judicial review of final personnel actions
ore i Was r(.,qu\'rt . in the Court of Claims or the appropriate
federal lmmumor; court .of appeals. 5 US.C. § 7703. This
W,?U Lh,d( ))Lr;:}nm judicial review, however, follows the com-
”l( ‘:;]I(‘; r‘lile t:;uuily i pletion of ¢ ‘.dminiAstmt'w: 1I>r<wc<|1'1r4::-;,'e'u]mi-
conceded that his o4 nating in a r‘cvw\'.' of the ;u:L}un by th:
x'<;|- travel by the MSPB. Id. The Avt also coillmn:; a provi-
{ testified it would ‘ ’31 by which the Special Counsel to the
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sonnel practice” 5 US.C, § 1208, The judicial review in another forum of f
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681 (1967). This rule is rt-l‘
general “doctrine disfavoring
plication NIDVA
98 S.Ct. 2279,
: v. Mancari, 417 ;
2474, 2482, 41 L.Ed.2d
We find no support for t
ment that Congress intended to deprive dis-

und that it was nec-
{o remain an em-
order to perfect his
. transferred he will
ntage’ in preparing 3 pending appeal from a federal personnel 2 !im‘ii_;;_ ion on a long recognized power

Foifound At action, and that its effect is to deprive the district courts could be found o

district courts of any power to intervenc. explicit language not pres

We disagree. Act.

3 ersonnel actions and for limited temporary
nment argues that this grant of au- }; S ¢ 5 i i St
: : ; ays of administrative orders at the behest
writy to the Special Counsel provides the 1f Y ¢ "f’ i : AEICIDENS
L ) of an officer of the executive branch. Such
only means of maintaining the status quo in officer of the executive bran Xl

. OUC

U
ireau, including the
nitive since transfers
notions. No irrepara-
in the disruption of
life and community
Gilley from

loss of a favorable

. However, the

» injury in the effect
ould have of “de-

{ his right to perfect

| that if he was trans-
tlul:lalun of his due

[2] Though the Reform Act of 1978 rep- {5, 6] Though the district
resented a comprehensive overhaul of the a preliminary injunction, it
federal civil service system, we find no indi- four criteri
cation within the statutory language, or the  See Virginia Petroleum Jobber
legislative history, of an intent to deprive v. Federal Power Commission,
district courts of their traditional equitable 925 (D.C. Cir. 1
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Constitution, [or] laws . of the United
States e Id
»
Jive

[7] The government next argues that if
the Reform Act did not withdraw authority
to do 8o, nevertheless the district court
erred as a matter of law in issuing a tempo-
rary injunction in this case. The funda-
mental requirements for an injunction in
the federal courts are a showing that one
party will suffer irreparable harm unless
the other party is restrained from taking a
threatened gction and that there i~ =~ ade-
quate remedy at law. Beacon Theatres v.
Westover, 359 (”' 500, 506-07, 79 S.Ct.
948, 954, 3 L.Ed.2d 988 (1959). The Su-
preme Court has established :~'?:1:1(lzmls for
Judging claims of irreparable harm in feder-
al personnel cases which are more stringent
than those applicable to other classes of
cases. In S'k.‘;;;m i v. "u‘ Tay, OfRs Gl
91, 94 S.Ct. 937, 95: LB iﬁ'l 166 (1974),
Lhu Supreme Court wmmi that t
by a probationary federal em
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the type of irreparable injury required to
justify an injunction. Neither
losses nor damage to reputat
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when the plaintiff is a p,ul;;u‘iunz\v‘v em-
ployee, irreparable injury sufficient to justi-
fy an injunction will be found only in “ex-

to constitute irreparable ha

support a preliminary injunction.

traordinary cases.” 5 U.S. at 92 n.68, 94
S.Ct. at 953 n.68
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Sampson applies only
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tional” standards of irreparable injury. It
is true that some of the language in Samp-

son applies only
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'nured employees such as

tions involving pro-
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cedural rights than permanent employees.
415 U.S. at 80 94 S.( at 948-49.
Nevertheless, the Supreme Court was r'«‘l‘vr—

who have fewer pro-

ring to all federal employce cases, not just

those of probationary employees, when it

wrote:

The plaintiff alleged several constitutional vi-
olations in his complaint

The District Court,
table powers, is bound to give serious
weight to the obviously disruptive effect
which the grant of the temporary relief
awarded here was likely to have on the
administrative process. When we couple
with this consideration the historical deni-
al of all equitable relief by the federal
courts in cases such as White v. Berry,
171 U.S. 366, [18 S.Ct. 917, 43 L.Ed. 199]
(1898), the well-established rule that the
Government has traditionally been grant-
ed the widest latitude in the “dispatch of
its own internal affairs,” Cafeteria Work-
ers v. McElroy, 367 U.S. 886, 896, [81
S.Ct. 1743, 1749, 6 L.Ed.2d 1230] (1961),
and the traditional unwillingness of
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415 U.S. at 83-84, 94 S.Ct. at 949-50 (foot.
note omitted).
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(5th Cir. 1975), the court of appeals conclyd.

ed that the district court had erroneoygy £

found irreparable injury consisting of a Jog, ¢

of salary which would probably lead to f :
closure of a mortgage on the plaintiff,

home and the loss of n
which would be injurious
tiff’s ‘()Vcr\“"mp‘ul, conditi
this conclusion the court
on Sampson, along with ot}
stated that t} tine
and pz'{)}ml,i«":u.u-y em ,i(,y,_ e
different procedural pip} ts,
there has been j Irreparable
at 239 n.3. Dilibert; +
950, 951 (7th Cir. 1978)

the case of a per

(

Lon

injunctive relief
administrative
Sampson.

F.2d 1186, 1187
lips v. ;"x’/y.k’:wn
cert. denied, ¢
L.Ed.2d 269 (I‘.
of district court
argument that Sa
tenured federal emj
distinguishable,
either a denial of 4

1
nowey

hearing or there was

ering

to apply
pp!!
claim for
g of a due Proces:

based on 4

ing prior to disch

416 U.S.




A8 its t‘qU\’
give serious
uptive effact
nporgry relief
have on the
en’ we couple
orical deni-
,y the federal
/hite v. Berry,
43 L.Ed. 199]
M‘l(\ that the
y been grant-
he “(’. Sp« atch of
““‘(.“4,“;3 “ ork-
886, 896, [81
d 1230] (1961),
Aillingness  of
. contracts for

nployee, 5A A.

ve think

was quite

¢ to this case

overning more

Virginia Petrole-

App.

1958). Although

ress has wholly

{ preliminary in-

: s, we do be-

the very least

,’I"lu‘lnl\ll lhl\]-

{ degree to overr

ting against  the

eliminary injunc-
rsonnel cases.

(. at 949-50 (foot~

Sa "]i]"»r)i) states

( here fm\orb.
ourt H‘j\ln(‘,U\'c re-
f their administra-
holdings of other
iteher, 518 I.2d 286
f appeals (‘()nclu(‘.~
had erroneously
onsisting of a loss
v"][“i':\' lead to f()ri:"
n the plaintiff’s

e e

GILLEY v. U
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home and the loss of medical insurance
hm“ would be injurious given the plain-
vrought condition.” In reaching
conclusion the court of appeals relied
on Sampson, along with other decisions, and
that the distinction between tenured
pml ationary employees relates to their
rent procedural rights, not to whether
there has been irreparable injury. 518 F.2d
at 239 n.3. In Diliberti v. Brown, 583 F.2d
950, 951 ",1:1 Cir. 1978), the court held that
the case of a permanent employee seeking
injunctive tm'.mf prior to completion of his
administrative appeal was controlled by
Sampson. See also Wallace v. Lynn, 507
F.2d 1186, 1187 n.3. (D.C. Cir. 1974); Phil-
lips v. Klassen, 502 F.2d 362, 368 (D.C. Cir.),
cert. denied, 419 U.S. 996, 95 S.Ct. 309, 42
L.Ed.24 269 (1974). Gilley cites a number
of district court decisions in support of his
argument that Sampson does not apply to
tenured federal employees. These cases are
listinguishable, however, in that there was
a denial of a statutory right to a
ing or there was no possibility of recov-
ering back pay.’

V.
[9] We conclude that the district court
iled to apply correct legal standards to
Gilley's elaim for injunctive relief,
ing of a due process violation appear:
based on a determination that Gilley’
ment to Leavenworth impermissibl
lened his right to an effective adminis
aj We find no basis for this
conclusion. The plaintiff was entitled to nc
grv:i hts 1 discharged federal
ployee. Yet it is (',]czu' y established that
¢ Anp](‘r\'u* is not entitled to a hear-
ing p;'inr to discharge.
416 U.S. 134, 94 S.Ct. 163
(1974). If an employee may lw required to
suffer the ultimate sanction of discharge
prior to hearing, it follows that he has no
it to postpone the effective date of a less
gerious punishment until after his adminis-
trative appeal is concluded.
v. Civil Service Commission of
/ nl ’\u w York, 397 F.Supp. 13¢ HWDINYY:
975); American Fed. of Gov. Employees,
Local 1858 v. Callaway, 398 F.Supp. 176 (N.D.

\rnvll v. Kennedy, tionally
) L.LEd.2d 15 in such matte

at 949 50 (citation and f«

W

NITED STATES

F.2d 449 )

[10T If the p#;x'ru"ﬁ' had di
transfer order and failed to report to Leay
enworth on the speeif date,
}

ne would

sheved

presumabiy
discharged. He would
then have had ht to appeal his dis-
charge, and if successful, would have been
fully and bene-
fits under the Back Pay Act, 5 U.S.C

ACL, 9 U.D.U,

eimbursed for lost wages

Sampson, supra, 415 U.S. at
75, 94 5.Ct. at 945.

The injury which he
claimed as a result of

the transfer

w.?i-; difficulty of working with
his attorney on his appeal to the MSPB and
the personal iH(fUu‘.‘é;(iicn(‘w‘. and
involved in being

consisted of

expenses
temporarily separated
from his family and in breaking community
ties. The district court declined i
that the claims of disruption of

and related matters constituted

harm. This was clearly correct. However
we find no b the holding that there
was a “deprivation” of Gilley's right to per-
fect his appeal. True, it

difficul

would in no sense he impossible. Gil
sufficient accurnulated leave to provide a
;

ple opportunities to confer

would be more
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, yet

and to attend any required |
could ) -Hl!}:hi,
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over claims originating in I\‘m
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The consequences of the

vhich Gilley sought to escape

Ala.1975), dismissed sub nom. Americ
of Gov. Employees v. Hoffman, 427
1048 (N.D.Ala.1976)
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to evoke sympathy for his predicament, but
they did not constitute irreparable injury.
b

+The preliminary injunction is dissolved
and the case is remanded to the district
court with directions to dismiss the com-

SOUTHERN OHIO BU LDING
SYSTEMS, INC., Petitioner,
V.

OCCUPATIONAL SAFETY AND
HEALTH REVIEW COMMISSION and
Ray Marshall, Secretary of T.ehor, Re-
spondents,

No. 79-3352.

United States

Sixth Circuit.

Court of Appeals,

Argued March 31, 1
Decided May 28,

imployer filed a petition to review an
order of the Occupational Safety and
Health Review Commission holding that the
general duty clause of the Occupational
Safety and Health Act of 1970 was violated
when two employees of employer worked at
an eave of the roof of a building under
construction without any fall protection.
The Court of Appeals, Lively, Circuit
Judge, held that: (1) the evidence was in-
sufficient to establish a violation of the
general duty clause; evidence was
insufficient to establish a violation of the
regulation requiring employer to provide
personal protective equipment all opera-
tions where there is an exposure to hazard-

ous conditions or ®* * * the need for using
such equipment to reduce the hazards to the

ployees”; and (8) violation of the general
duty clause could not be found where the
roof on which employees were working was
nearly flat, having a rise or slope of only

one inch in 12 inches, and Secretary of
Labor had promulgated a specific regula-
tion which requires a safety device for the
protection of workers on roof when the roof
had a slope greater than four inches in 12
inches.

Order vacated.

1. Labor Relations &30

In proceeding brought against employ-
er on basis of allegation tr at the general
duty clause of Occupational Safety and
Health Act of 1970 was violated when two
employees worked at an eave of the roof of
a building under construction without any
fall protection, evidence was insufficient to
cswbhsh violation on such basis. Occupa-
tional Safety and Health Act of 1970,

§ b(aX1), 29 U.S.C.A. § 654(a)(1).

2. Labor Relations ¢==3(

In proceeding brought against employ-
er under Occupational Safety and Health
Act of 1970 based on allegation that two
employees of employer worked at an eave
of roof of a building under construction
without any fall protection, evidence was
insufficient to establish violation of regula-
tion requiring employer to provide personal
protective equipment “in all operations
where there is an exposure to hazardous
conditions or * * * the need for using such
equipment to reduce the hazards to the
employees.”  Occupational Safety and
Health Act of 1970, § 5(aX2), 29 U.S.C
§ 654(a)2).

3. Labor Relations ¢=2

Employer could not be found to have
violated general duty clause of Occupation-
al Safety and Health Act of 1970 based on
allegation that two employees of employer
worked at an eave of the roof of a building
under construction without any fall protec.
tion where such roof was nearly flat, hay.
ing a rise or slope of one inch in 12 incheg
and Secretary of Labor had promulgated a
specific regulation which required a safety
device for the protection of workers on roof
when the roof had a slope greater than four
inches in 12 inches. Occupational Sa
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY

PIKEVILLE
Civil Action No. 82-99

MARY DEBORD, IVAN DEBORD,

WANDA GREGORY, EVERETT HUNTER,

SADIE HUNTER, GEORGIA KEANS,

DANNY MOORE, DOUGLAS MOORE,

WANDA MOORE, MARY MOORE,

TIM PACK, DEBBIE PACK,

MCINTIRE RISNER, LORETTA

RISNER, JAMES WARD, JR.,

VERONICA WARD, PETITIONERS

VSt

JAMES G. WATT, Secretary
of the Interior, and
DINCO COAL SALES, INC., DEFENDANTS

In accordance with the Memorandum Opinion issued herewith,

IT IS HEREBY ORDERED

1. That the motion for summary judgment of the

plaintiffs is SUSTAINED.

2. That the motion for summary judgment of the

defendant Secretary is DENIED.
That the decision below is REVERSED.

4, That this matter is REMANDED to the Secretary
for proceedings not inconsistent with the Memorandum Opinion

herein.

5.  That this matter is DESMIESSEDand STRICKENfrom

the docket.

This the:zqu”day Of:55922n|hﬂ 1982

Wl e i

G. WIX UNTHANK, JUDGE




UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY

PIKEVILLE
Civil Action No. 82-99

MARY DEBORD, IVAN DEBORD,

WANDA GREGORY, EVERETT HUNTER,

SADIE HUNTER, GEORGIA KEANS,

DANNY MOORE, DOUGLAS MOORE,

WANDA MOORE, MARY MOORE,

TIM PACK, DEBBIE PACK,

MCINTIRE RISNER, LORETTA

RISNER, JAMES WARD, JR.,

VERONICA WARD, PETITIONERS

VSt

JAMES G. WATT, Secretary
of the Interior, and
DINCO COAL SALES, INC., DEFENDANTS

MEMORANDUM OPINION

Defendant Dinco Coal Sales, Inc. ('"'Dinco') owns a coal

processing facility in Floyd County, in the eastern district

of Kentucky, which crushes and loads coal produced from coal
mines in the surrounding area. Plaintiffs are individual

citizens living near this facility.

On 20 July 1981 the Secretary issued a notice of violation to
Dinco for conducting a surface mining operation within 300
feet of occupied dwellings without having obtained written
waivers from the owners as required by 30 C.F.R. §761.11.
Most of the plaintiffs are residents within 300 feet of this
facility and did not grant Dinco the required waivers. The
notice required that Dinco suspend the operations until

it had obtained the waivers and had reclaimed the areas

within 300 feet of the dwellings nearby.




Dinco applied for review of the notice and for temporary

relief, which was granted by the administrative law judge (ALJ).
Two of the plaintiffs, Ivan and Mary Debord, intervened and
appealed the decision granting the relief. Other plaintiffs
intervened following the decision of the Board of Surface
Mining Appeals to set aside the order granting temporary

relief to Dinco, pending Dinco's demonstration of its com-

pliance with 30 U.S.C. 1275 (c), Temporary relief; order on

decision; hearing. On 14 December 1981 the ALJ issued his

decision vacating the notice of violation.

The decision found that the Dinco facility and a coal mine
regulated under the Surface Mining Act are owned by the same
individual. The mine is located approximately 25 miles from
the tipple facility, and had crushed and loaded coal from the
mine in the past. However, by the terms of an agreement
offered in evidence at the hearing, the future use of the
tipple was limited almost exclusively to other mines. The

ALJ ruled, accordingly, that the Dinco facility was neither
operated in conjunction with a mine site, nor was it at or
near the mine site, and that, therefore, the Office of Surface

Mining lacked jurisdiction and the citation was vacated.

Plaintiffs appealed after the Board affirmed the decision of
the ALJ, which ruled that because the facility in issue is

not “at or near the minesitel.

The matter is now before the court on cross-motions of plain-
tiffs and the Secretary for summary judgment pursuant to the

courEtEsjuriisdifcEilontunde =3 RSSO 2768 (a) ()

This decision turns on an interpretation of Section 701(28),
30 U.S.C. 1921(28), which lists the activities included within

"surface coal mining operations' as, inter alia:




(A) activities conducted on the surface of lands in
connection with a surface coal mine or subject to the re-
quirements of section 516 surface operations and surface
impacts incident to an underground coal mine, the products
of which enter commerce or the operations of which directly
or indirectly affect interstate commerce, Such activities
include excavation for the purpose of obtaining coal . . .
the use of explosives and blasting, and in situ distillation
or retorting, leaching or other chemical or physical process-
ing, or preparation, loading or coal for interstate commerce
at or near the mine site ., , . (emphasis added by court).

Plaintiffs argue that the controlling language is "in connection
with". That is, if the activity in question is operated in con-
nection with a mine site, it is regulable and the Secretary

erred in denying its jurisdiction over the Dinco facility.

Defendant Secretary argues that the controlling language is "at
or near the minesite'. That is, the activity in question is
regulable and within the Secretary's jurisdiction only if it

is at or near a minesite.

This is clearly erroneous.

On a similar question of the Secretary's jurisdiction over an

off-site tippling operation the United States Sixth Circuit

Court of Appeals in Shawnee Coal Co. v. Andrus, 661 F.2d 1083

(1981) interpreted this statute to encompass off-site proces-
sing operations such as here, finding that Congress intended

for tippling operations to fall within the Act's gambit. Id at 1094.

The Secretary having found that Dinco's operation is conducted
in connection with mines, and it being clear from Shawnee and
a reading of 30 U.S.C. 1921 (28) that the Secretary has the
jurisdiction to regulate such operations, the decision below
must be REVERSED and REMANDED to the Secretary for further

proceedings not inconsistent with this opinion.

CHRWEX Uﬁ%HANK, JUDGE




UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
PIKEVILLE

CIVIL ACTION NO.

MARY DeBORD, et PLAINTIFF

JAMES WATT, Secretary c he DEFENDANT
[INTERIOR and DINCO COAL

All responsive pleadings having been filed, the above-
styled action is hereby set for preliminary conference
to be held in the Courtroom of the United States Courthouse,

Pikeville, Kentucky, on the = 7thday of December

1L9g2,; at theihouriofe haki00r B M

On or before the _17thday of _ November

1982, each party shall prepare and file with the Court

a preliminary trial memorandum as set forth by standing
order of this Court, dated the 22nd day of September, 1980,
a copy of which is attached hereto.

The Court suggests the presence of both party and

counsel at the preliminary conference, but same is not

mandatory if inconvenient to the party.
Y I

Failure to comply with the terms of this order will
in appropriate sanctions.

Ll e e g 8 .
ORDERED this 7./ day of June

g 1828

V! / o)
yamg BV, AVLE

G. WIX UNTHANK, JUDGE
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