UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
AT PIKEVILLE
DAVID PAUL BROWN,
PllainEiff
v. CIVIL ACTION NO. 82-318

LEES JUNIOR COLLEGE, et al.

Defendants

MOTION TO COMPEL DISCOVERY

Come the Defendants, Lees Junior College and Troy
Eslinger, by counsel, and move the Court to enter the

attached Order compelling the Plaintiff to answer Defen-

dants' Interrogatories, which were propounded to Plaintiff

on October 28, 1982. In support thereof, the Defendants

Lovin & Vgl

Edwin S. Hopson

Kevin L. Murphy
WYATT, TARRANT & COMBS
Citizens Plaza
Louisville, KY 40202
(502) 589-5235

offer the attached Memorandum.

Counsel for Defendants

CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing
Defendants' Motion to Compel Discovery and attached Order
was hand delivered to Paul D. Deaton, Esg., P.O. Box 448,
Paintsville, Kentucky 41240, counsel for Plaintiff, this

<8 day of March, 1982.
Counsel for D%




UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
AT PIKEVILLE
DAVID PAUL BROWN,
Plaintiff
Vi

CIVIL ACTION NO. 82-318

LEES JUNIOR COLLEGE, et al.

N N N e N N N N N

Defendants

ORDER

On Motion by the Defendants, Lees Jr. College and
Troy Eslinger, by counsel, and the Court being sufficiently
advised,

IT IS HEREBY ORDERED that Plaintiff submit com-
plete Answers to Defendants' Interrogatories Numbers 3, 4,
9, and 14, and Request for Production of Documents Number 7
within fifteen (15) days of this Order, and

IT IS FURTHER ORDERED that Plaintiff, pursuant to
Rule 37(a)(4), F.R.Civ.P., pay the reasonable sum of Four
Hundred Ninety-five Dollars ($495) in attorney's fees for
costs incurred by Defendants in submitting the Motion to
Compel with attached Memorandum, and for time spent in

Defendants' attempts to settle this discovery dispute.

Judge’, UL ST DastrictiCouEt




UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
AT PIKEVILLE
DAVID PAUL BROWN,
Pliaasintaitt
V. CIVIL ACTION NO. 82-318

LEES JUNIOR COLLEGE, et al.

N N N N N N S S S

Defendants

MEMORANDUM IN SUPPORT
OF MOTION TO COMPEL DISCOVERY

Defendants, Lees Junior College and Troy Eslinger,

submit the following Memorandum in support of their Motion

to Compel Discovery.

STATEMENT OF FACTS

Plaintiff seeks damages and a permanent injunction
against Lees Junior College and its President, Troy
Eslinger, for failure to admit him as a student to the
College. Seemingly, Plaintiff is claiming that he is a
handicapped individual due to a "mental defect." Evidently,
Plaintiff believes that his denial results from an unex-
plained mental defect, and brings this action under Title 29
U.S.C. 794, which states that an otherwise qualified handi-
capped individual cannot be excluded solely by reason of a
handicap from participation in programs or activities

receiving federal financial assistance.




On October 28, 1982, Defendants, pursuant to Rule
33, F.R.Civ.P., propounded Interrogatories to the Plaintiff
[see attached Interrogatories -- Ex. A]. Plaintiff respond-
ed with inadequate and non-responsive answers to said
Interrogatories [see attached Answers -- Ex. B]. On
December 17, 1982, the undersigned wrote to Paul D. Deaton,
counsel for Plaintiff, informing him that certain responses
to the Interrogatories and to the Request for Production of
Documents were inadequate and not responsive to the ques-
tions asked, and requested that they be answered completely
[ RSRaCH

On January 13, 1983, counsel for Plaintiff re-
sponded to several items by letter [Ex. D]; as can be seen,
most of the responses were completely inadequate. Further,
this "supplemental” information was not filed with the
Court.

On January 26, 1983, the undersigned wrote Mr.
Deaton and requested that the additional information con-
tained in the January 13, 1983 letter be filed with the
Court [Ex. E]. No response was received. On March 2, 1983,
by letter, the undersigned renewed the request to have the
additional information filed with the Court [Ex. F], and,
once again, no response was received. Finally, on March 11,

1983, the undersigned tried unsuccessfully to reach Plain-

tiff's counsel by phone to discuss the issue. A request for

a return phone call was ignored.




Therefore, Defendants have made numerous attempts
to settle this matter without Court intervention, but have

received no cooperation from Plaintiff in this regard.

ARGUMENT
As stated in Defendants' Pre-Trial Memorandum, in
order for Plaintiff to prevail he must prove that his denial
was based solely by reason of his handicap. To date, after
requesting relevant information regarding his alleged
handicap in both Interrogatories and Request for Production

of Documents, Plaintiff still has not informed Defendants as

to the kind of physical or mental handicap from which he

suffers.

Specifically, in Interrogatory #3 Defendants asked
Plaintiff to describe in full all reasons for his discharge
from the United States Marine Corps, including the date of
discharge. Plaintiff's response to said Interrogatory was
"Honorable Discharge - Medical. See Exhibits 35l This
document [Ex. G] simply states that the reason for discharge
was unsuitability. When asked to expand on this vague
Answer, Plaintiff's counsel stated, by letter, that he was
"discharged from the United States Military Service because
of a mental defect and/or disease, which caused him to be a
person with extreme emotional instability." Again, this
conclusory response provides no more information than is

contained in Plaintiff's Complaint.




In Interrogatory #9, Defendants requested that
Plaintiff state all facts upon which he relied in support of
his allegation that he has been denied admission to Lees
Junior College on account of mental defect, including
specification as to what the mental defect is and the date
or dates on which Lees Junior College notified Plaintiff
that his alleged mental defect constituted the basis for
their denying him admission. Plaintiff answered by attach-
ing three exhibits which do not state what, if any, mental
defect Plaintiff suffers from. Since this apparently is the
crux of the lawsuit, it is essential that Plaintiff disclose
such information, if any exists.

Further, in Defendants' Request for Production of

Documents, #7, the Defendants requested all documents of

whatever kind or nature which in any way evidenced certi-
fication that Plaintiff is a disabled veteran or in any way
relate to or substantiate the mental defect of Plaintiff.
In answer to that Request, Plaintiff attached a document
showing how much money he received per month from the
Veterans Administration [See Ex. H]. Since this sheet was
silent regarding any mental defect, the undersigned asked
Plaintiff's counsel by letter dated December 17, 1982
[Ex. C], how it related to a mental defect or disability.
Plaintiff's response in his letter dated January 13, 1983
[Ex. D], stated:

The document itself, although not so stating
on ‘itis isic] face is ‘a  direct ‘resultiiofi the




plaintiff's mental defect and the disability is
awarded him, which can be varified [sic] by the
veterans administration; because of a disability
of a mental nature and nothing else.

Clearly, Plaintiff's responses are totally inade-
quate, sometimes incoherent, and at all times unresponsive.

Finally, Plaintiff's answers to Defendants'
Interrogatories #4 and #14, and Request for Production of
Documents #7, are either incomplete or unanswered. In
Interrogatory #4, Defendants requested that Plaintiff set
forth all his arrests for any alleged criminal offense by
any duly constituted authority indicating the date, nature
of offense charged, disposition, current status.of the case,
and jurisdiction or governmental entity involved. Plain-
tiff's Answer does not include the governmental entity
involved, nor does it state whether this was Plaintiff's
only arrest and conviction.

In Interrogatory #14, Defendants requested that
Plaintiff set out all facts in support of the allegation
that Plaintiff has suffered damages as a result of his
denial of admission to Lees Junior College as alleged in
Paragraphs 13, 14 and 15 of the Complaint, specifying the
nature of such injuries; the basis for any monetary calcu-
lation of damages; the amount of any monetary damages; and
the name, address, and qualifications of any lay or expert
witness who may be called to testify by Plaintiff to estab-
lish such damages. To date Plaintiff has not given Defen-

dants his basis for monetary damages, nor any breakdown




and/or calculations. Plaintiff claims Two Million Dollars
($2,000,000) in "actual damages," and Five Hundred Thousand
Dollars ($500,000) in punitive damages. Defendants' request
for a basis for the damages is reasonable and relevant,
especially in light of the magnitude of each amount listed.

As stated above, Plaintiff's response to Defen-
dants' Request for Production of Documents #7 is incomplete.
Defendants respectfully request that the Court order Plain-
tiff to fully respond to the above-mentioned inquiries.

Rule 37 of the Federal Rules of Civil Procedure
states as follows:

FAILURE TO MAKE OR COOPERATE IN DISCOVERY:
SANCTIONS

(a) MOTION FOR ORDER COMPELLING DISCOVERY.
A party, upon reasonable notice to other parties
and all persons affected thereby, may apply for an
order compelling discovery as follows:

(3) EVASIVE OR INCOMPLETE ANSWERS. For
purposes of this subdivision, an evasive or
incomplete answer is to be treated as a failure to
answer.

(4) AWARD OF EXPENSES OF MOTION. If the
motion is granted, the court shall, after oppor-
tunity for hearing, require the party or deponent
whose conduct necessitated the motion or the party
or attorney advising such conduct or both of them
to pay to the moving party their reasonable
expenses incurred in obtaining the order, includ-
ing attorney's fees, unless the court finds that
the opposition to the motion was substantially
justified or that other circumstances make an
award of expenses unjust.

If the motion is denied, the court shall,
after opportunity for hearings require the moving
party or the attorney advising the motion or both
of them, to pay to the party or deponent who
opposed the motion the reasonable expenses




incurred in opposing the motion, including attor-
ney's fees, unless the court finds that the making
of the motion was substantially justified or that
other circumstances make an award of expenses
unjust.

If the motion is granted in part and denied

in part, the court may apportion the reasonable
expenses incurred in relation to the Motion among
the parties and persons in a just manner.

When Interrogatories are served under Rule 33, the
party on whom the Interrogatories are served is required to
answer them unless he serves objections. Plaintiff did not
serve any objections to the Interrogatories, and by writing
the January 13 letter [Ex. D] he waived any argument of
substantial justification for not answering the Interroga-
tories. Also, little justification can be shown for not
supplementing his answers after receiving two letters and a
phone call requesting him to do so.

The Advisory Committee Notes to this Rule states
that the change in wording in 1970 was intended to encourage

wider use of award of expenses to discourage unnecessary

recourse to the courts. In SCM Societa Commerciale S.P.A.

v. Industrial and Commercial Research Corporation, 72 F.R.D.

110 (N.D. Tex. 1976), the Court, in footnote 3, stated as

follows:

If a party is forced to make a motion under
Rule 37(a) for an order compelling discovery and I
find that opposition to the motion was not sub-
stantially ‘justified, I will award costs. Put
another way, if the party opposing discovery has
acted unreasonably he will pay for it. Likewise
if the party seeking discovery has his motion
denied he runs the risk of having costs imposed




absent a showing of substantial justification....

The 1970 amendment to Rule 37(a) was "intended to

encourage wider use of award of expenses to

discourage unnecessary recourse to the courts."

4 A.J. Moore, Federal Practice, §37.02.
fidareat i 2

In SCM Societa, the court awarded $500 to the

plaintiff. In the case at bar, since Plaintiff has not made
any objections, and in fact drafted a letter in an attempt
to supplement his Answers, it is doubtful whether he can
justify his actions for not providing the Court with the

additional information, as well as curing the original

inadequacies.

CONCLUSION

Defendants opted not to file this Motion @for
nearly five months, primarily to save the Court and the
litigants time, and also to keep Defendants' legal fees to a
minimum. Lees Junior College is a small institution that
cannot readily afford the cost of legal fees for unnecessary
motions; therefore, Defendants made several attempts to
settle this dispute short of seeking the Court's inter-
vention. Plaintiff was given a considerable amount of time
to supplement his Answers with the Court, something he
failed to do. Two letters and a telephone call have gone
unanswered, and Plaintiff's total lack of cooperation has
caused Defendants much time and expense. To categorize
Plaintiff's Answers as inadequate is an understatement; to

prove mental disability by sending the undersigned a sheet




of paper noting that the Plaintiff receives a Veterans
Administration Benefit Award of $90.28 per month without any
reason stated on the document is clear evidence in that
regard.

Therefore, Defendants respectfully request that
their Motion to Compel Discovery be granted, with attorney's
fees. One need only look to Plaintiff's Answers to Defen-
dants' Interrogatories and Request for Production of Docu-
ments, and to Plaintiff's own set of Interrogatories pro-
pounded to Defendants, to understand the frustration that
Defendants have incurred in trying to defend a lawsuit
wherein counsel for the Plaintiff exhibits a total disregard
for opposing counsel and the Federal Rules of Civil Proce-
dure. Therefore, an award of attorneys' fees is completely
justifiable in this instance, and Defendants respectfully
request that the Court enter the attached order.

Respectfully submitted,

Vs o Ptsghy

Kevin L. Murphy !/
WYATT, TARRANT & COMBS
Citizens Plaza

Louisville, Kentucky 40202
(502) 589-5235

Counsel for Defendants
Lees Junior College and
Troy Eslinger




CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing
Defendants' Motion to Compel Discovery was hand delivered to
Paul D. Deaton, Esg., P.O. Box 448, Paintsville, Kentucky

41240, by U.S. Mail, counsel for Plaintiff, this 5?Z day of
March, 1983.




UNEREDS'STATES SPDESTERIECTECOURT
EASTERN DISTRICT OF KENTUCKY
AT PIKEVILLE
DAVID PAUL BROWN,
Plaintiff,
V. Civil Action No. 82-318

LEES JUNIOR COLLEGE,
et ¥

Defendants.

DEFENDANTS' INTERROGATORIES

Defendants, Lees Junior College and Troy Eslinger,
by counsel, pursuant to Rule 33, F.R.Civ.P., herewith propound
Interrogatories to Plaintiff and his counsel which are to be
answered separately and under oath, within thirty (30) days after
service hereof.

1. With respect to the general educational development
test for high school level taken by Plaintiff, state the approximate
date on which the test was taken, the scores attained on each test,
and the average standard score for all five tests.

2. In further response to Interrogatory 1, state whether
Plaintiff ever received a high school equivalency certificate or
high school diploma, and if so, the date on which said certificate
or diploma was received and from what entity.

3. Describe in full all reasons for Plaintiff's
discharge from the United States Marine Corps., indicating the

date of discharge.




4. Set forth all arrests of Plaintiff for any alleged
criminal offense by any duly constituted authority indicating the
date, nature of offense charged, disposition, current status of
case, and jurisdiction or governmental entity involved.

5. State whether Plaintiff, prior to June 12, 1974,
had bought and sold drugs or controlled substances, indicating
in what locality such drugs or controlled substances were sold
and in what quantities.

6. In further response to Interrogatory 5, please
state the approximate date of such transactions and whether or not
students at Lees Junior College were ever approached prior to
June 12, 1974, as potential customers for said drugs or controlled
substances by Plaintiff.

7. In further response to Interrogatories 5 and 6,
please furnish the identical information as to any transactions
in drugs or controlled substances after June 12, 1974, and up
to the present.

8. Set forth the date of each application for admission
to Lees Junior College Plaintiff claims was unlawfully denied as
alleged in Paragraph 6 of the Complaint.

9. State all facts upon which Plaintiff relies in
support of his allegation that he has been denied admission to
Lees Junior College on account of mental defect, including specifying
what the mental defect is and the date or dates on which Lees
Junior College officials notified Plaintiff that his alleged

mental defect constituted the basis for their denying him admission.




10. In further response to Interrogatory 9, please
state the name of each Lees Junior College official or employee
who made any statement, oral or written, to Plaintiff or anyone
else, indicating that the College was denying or had denied
Plaintiff admission on account of a mental defect, and setting
forth the entire content of each such statement.

11. State whether Plaintiff has filed a charge or
complaint with the U. S. Department of Labor or any other governmental
entity alleging discrimination on account of handicap with respect
to the denial of his applications for admission to Lees Junior
College.

12. In further response to Interrogatory 11, set forth
the date, government agency, by name, and disposition of any charge
filed.

13. Set forth by name all colleges, schools, or other
post-high school institutions to which Plaintiff has applied since
June 12, 1974, indicating the disposition of such application and
its current status.

14. Set out all facts in support of the allegation that
Plaintiff has suffered damages as a result of his denial of admission
to Lees Junior College as alleged in Paragraphs 13, 14, and 15 of the
Complaint, specifying the nature of such injuries; the basis for
any monetary calculation of damages; the amount of any monetary
damages; and the name, address, and qualifications of any lay or
expert witness who may be called to testify by Plaintiff to establish

such damages.




15. Since June 12, 1974, set forth by calendar year the
gross amount of wages, income, or other monies received from any
source by Plaintiff arising out of the performance of services; the
sale of any goods (including drugs or controlled substances); or
work of any kind performed by Plaintiff, indicating as to each year
the source of such monies and the amount derived from said source.

16. State whether or not Plaintiff was barred from the
campus and buildings of Lees Junior College, indicating the date on
which Plaintiff was so notified and the basis for such restriction
or the events leading up to such decision, to Plaintiff's knowledge.

WYATT, TARRANT & COMBS

ol by

EdWwin—S. Hopson

Citizens Plaza

Louisville, Kentucky 40202
(502) 589=5235

Counsel for Defendants

CERTIFICATE OF SERVICE

I hereby certify that a copy of Defendants' Interrogatories
was served upon Paul D. Deaton, Esg., P. O. Box 448, Paintsville,

=
Kentucky, 41240, by U. S. mail, postage prepaid, this ;?E, day

or Ofelrr , 1982.




CIVIL ACTION: 82-318

DAVID PAUL BROUN,

LEES JUNIOR COLLEGE,

St eubiy

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
AT PIKEVILLE

PLAINTIFF,

ANSWER TO DEFENDANTS'
INTERROGATORIES

DEFENDANTS .

pursuant to Civil Rule 33, Plaintiff answers the following

interrosatories to thne Defendant in this action:

1

o)

Answer :

Answer:

Answer:

Answer:

Answer :
Answer:
Answer :

Answer:

Answer:

See Exhibit "1", date November 1966; Satisfactor
See Exhibit "2!", date Novembexr: 19166 I ST ar)

Ne'sH

Honorable Discharge - Medical. See Exhibit '3

Conviction March 8, 1972, Probated five (5) year
on September 15, 1972; See' Exhibit "&4".

None - Never

None - Never

None - Never

6/ 074 95/ 15 L)L 82 (76 LT

gy /779878026419 9/4/79; 1/16/80; 9/3/8l
071 7./ 815 1:/26/82.

Letter from Defendant Troy Eslinger one SR Tl

wherein he stated a deep seated emotional probl

G Brhibits DMy UGS andugll:




Answer: Fred Landrum, stated that the college had
no facilities for mental defective people;

Dean Smith at Hearing dated July 17, 1974,
stated that they would help David get into
cither Alice Lloyd or Morehead.

Answer: Complained to Congressman Carl Perkins by letter
and contacted Department of Higher Education at
Frankfort by telephone.

Answer: Department of Higher Education, approximately
January 1, 1978; U.S. Congressman CGarl Perkins
Aucust 1974; and Veterans Administration many an
numerous times.

None.
Loss of Veteran's Administration Educational
Benefits; Employment; Right to earn a living;
Mental pain and suffering; Slander and liable;
future earnings; lack of education. (Will provid
names of Expert Witnesses later).

1155 Answer: None because of defendants action.

L) Answer: Yes: (October 13, 1975 - Reason not siven.

I, David Paul Brown, state that I have read the aforegoing

statements and examined '‘same, and they are true as I verily beliave. °

o e
\,',7\,-/" /’L\ {8
DAVID PAUL BROWN




STATE OF KENTUCKY)
COUNTY OF JOHNSON)

SUBSCRIBED and SWORN to before me by DAVID PAUL BROWN this
the 23rd day of November, 1982.

My Commission Expires: #Mayil2, (1985

A [/

T / e
= Ty o
)/ // ,//1'//,//—,//1,//
NOTARY PdBLIC

STATE OF./KENTUCKY AT LARGE

/
|

B ; ‘ /‘ / l S E oS A
HON PAULﬁD DEATOV

ATTORNEY FOR PLAINTIFF

P O BOX 443

PAINTSVILLE, KENTUCKY 41240
606-789-1200

CERTIFICATE OF SERVICE

This is to certify that a true and correct copy of the foregoin
instrument was this day mailed to Hon. Edwin S. Hopson, Citizens Plaza,

Louisville, Kentucky, 41240, this the 23rd day of November, 1982.

=

{4
HON. PAUL D. DEATOV
ATTORNEY FOR PLAINTIFF
P O BOX 448

PAINTSVILLE, KENTUCKY 41240
606-789-1200
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RESTORATION TO CIVIL RIGHTS

TO ALL TO WHOM THESE PRESENTS SHALL COME, GREETINGS:

WHEREAS, it 1s represented to me, as Governor of Kentucky, that

Javid Paul Brown, #006641 , was tried on the charge of

Unlawful Possession of Narcotic Drugs for Own Use (2 counts) 2t the

March 8 , 19 72 term of the Fayette Circuit Court

and was sentenced by a judgment of said court to serve a term of

two (2) years , probated for five (5) years ; and

WHEREAS, the said David Paul Brown was placed ;:\xr

September 15 , 19 72 and period of probation was terminated on

September 15 Sl ORT e and

WHEREAS, the said David Paul Brown has made

application to have his civil rights restored and available evidence indicates he has
complied with the necessary requirements:

NOW, THEREFORE, in consideration of the fcregoing and'by virtue of the
authority vested in me by Section 145 and 150 of the Constitution of the Commonwealth
cf Kentucky, I, Julian M. Carroll, Governor of said Commonwealth, do hereby and now

restore the civil rights denied by judgment of conviction aforesaid and any prior

conviction, to the said David Paul Brownm and direct that

111 officials of this Commonwealth be governed accordingly,

IN TESTIMONY WHEREOF, I have caused these
letters to be made patent, and the seal
of the Commonwealth of Kentucky to be
hereto attached.

DONE7AT FRANKFORT, this KZQ: day of
7

in the year of our
Lord one thousand nine hundred and
seventy- ejight and in the year of
this Commonwealth the one hundred and
eighty- sixth

JULIAN M. CARROLL Gou¥rnor
Commonwealth of k tucky

%/u,wlﬁ f&w

Secretary'ot State
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Congress of the United States
Touse of Repregentatives
Washington, W.E. 20515 EXHIBIT "5

August 2, 1974

Mr. David P. Brown
Boxl5
Noctor, Kentucky

Dear David:

Thank you for sending me your file. I just want
you to know that I have communicated with Dr.
Elsinger and hope that he will give your problem
favorable consideration.

As soon as I receive any information, you
will hear from me again.

With best wishes always,

Sincerely, //
/

\

|
)

CDP/eb
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/ ' Q e e mu. g3y }q#15‘,¢7 Con?g,./,.;
Conqress of the United States

Touse of Representatib EXHIBIT "g"
Rlashington, W.E. 2051F

AugusiE 28 ili0n 4

Mr. David P. Brown
Box 15
Noctor, Kentucky

Dear David:

No one regrets more than I do that the enclosed
letter from Lees Junior College is not more favorable.
T assure you that I did everything I could tol be
helpful. 1In the event you feel there is something
more I can do, please do not hesitate to let me
know.

With best wishes always,

Sincerely,

DESFRerkNnS, M E e

CDP/eb




EXHIBIT "7||
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G\K\,_J;M 13,,144-15;/‘

Lees Junior College JACKSON, KENTUCKY 41339

TELEPHONE 606 666- 7521 August 21, 1974

The Honorable Carl D. Perkins
House of Representatives
Congress of the United States
Washington, D. C. 20515

Dear Carl:

RE: David P. Brown, Noctor, Kentucky

I have checked with our Admissions Committee in reference to David Brown's

application for admission to Lees. I am convinced that they did a very

serious analysis of his application and did not reach their decision to deny
mlssi n lightly. There is considerable evidence that David has emotional
roblems that are very deep seatod And the q{mplg fact 1s that our counseling

services are not aaequate_t_o meet hiq needs. ﬂﬁ#
T T i MR I {

I want you to know, Carl, that the position of Lees 1s to serve the needs of
the people of this region. And we bend over backwards in our efforts to do
that. But we have learned through experience that there are some instances
where both the student and the College are better served by the denial of
admission. This was our honest decision in David's case.

We have offered to try to help in his admission at an institution more
adequately staffed to meet his kind of needs. And we are sincere in that
offer.

Your interest in this matter is deeply appreciated and T hope that something
can be worked out to David's best interest.

Sincerely yours

Troy R. Esl¥ynger
President
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ArREA CODE 502
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2

Successor To
TARRANT, COMBS & BuLLITT
WYATT, GRAFTON & SLOSS

LEXINGTON OFFICE

1100 KINCAID TOWERS
LEXINGTON, KENTUCKY 40507
AREA CODE 808 233-2012

ROBERT K.CuLLEN
CounseL

December 17, 1982

Paul D. Deaton, Esq.
P.O. Box 448
Paintsville, KY 41240

Re: David Paul Brown v. Lees Junior College

Dear Mr. Deaton:

This letter concerns your recent answers to inter-
rogatories and request for production of documents, portions
of which, in our opinion, are quite inadequate. Rather than
file a motion to compel at this time, I thought that, given
the opportunity, you might wish to cure some of the answers
in order to save us both time in the future.

First, I would direct your attention to the inter-
rogatories. In Interrogatory No. 3, we asked you to describe in
full all reasons for plaintiff's discharge from the United States
Marine Corps. 1In your answer, you referred us to Exhibit 3. My
gquestion regarding this interrogatory is two-fold. First, what
is this document? Second, please expound on the section "reason
in authority" listed on this document. What were his reasons
for unsuitability, and what is meant by MCP13265.1C?

Interrogatory No. 4 requests that you set forth all
arrests of plaintiff for any alleged criminal offense by any duly
constituted authority indicating the date, nature of the offense
charged, disposition, current status of the case, and jurisdiction
or governmental entity involved. Your answer listed one charge of
unlawful possession of narcotic drugs, date, the sentence, and his
restoration of rights. However, you did not state whether this was




Mr. Deaton WYATT, TARRANT & CoMBS
December 17, 1982
Page Two

the only arrest. We would like to know if there were other
arrests, and if so, a responsive answer is requested detailing
the items listed in Interrogatory No. 4.

In Interrogatory No. 11, we asked if the plaintiff
had filed a charge or complaint with the United States Depart-
ment of Labor or any other governmental entity alleging dis-
crimination on account of handicap with respect to the denial
of his applications for admission to Lees Junior College. Your
answer stated that you complained to Congressman Carl Perkins and
contacted the Department of Higher Education in Frankfort. Did
you or did you not file a charge with the United States Department
of Labor?

In Interrogatory No. 14, we asked for the basis of any
money calculation of damages and the amount of any monetary dam-.
ages. You did not answer that question.

In Interrogatory No. 15, are you stating that the
plaintiff has not done any work of any kind whatsoever since
June 12, 1974,  that amounted to wages, income OI other moneys
received?

Regarding the production of documents, your answer to
No. 7 is not responsive. You have attached a sheet which states

that plaintiff has been awarded a non-service connected disability,
coupled with a sheet showing the amount of his monthly rate. This
does not tell us how this relates to the mental defect of the plain-
tiff nor does it tell whether the disability is of a mental nature.

On No. 11, we asked for all documents which in any way
substantiate plaintiff's claims contained in Paragraphs 13, 14 and
15 of the complaint that he has suffered damages as a result of his
not being admitted as a student at Lees Junior College. Your answer
to that request was "not relevant." Should we presume that your
damages are nonexistent and thus not relevant to this lawsuit?

I hope that we can resolve this matter short of a motion
to compel. Your cooperation will save us both a lot of time and
expense.

Sincerely,
WYATT, TARRANT & COMBS

onn . Pl

Kevin L. Murphy
KLM/baj




LAW OFFICES

Paul D. Deaton

P. 0. BOX 448
PAINTSVILLE, KENTUCKY 41240

PHONE 606/789-1200

January: 135 988

Hon. Kevin Murphy
Wyatt, Tarrant & Combs
Citizens Plaza
Louisville, Ky. 40202

Dear Kevin:

In response to your inquiry of December 17, 1982,
with regard to the answers to the interrogatories and
production of documents, I will attempt to clarify certain
questions which you have propounded to me if possible.

The first with regard to interrogatory number three,
the exhibit referred to as exhibit three is what is commonly
known as a DD-214, which is a separation statement from
armed services which is attached to a discharge. The only
reason I know this, is from my past experiences as attorney
for the Veterans Administration.

With regard to the reason in authority listed on the
document other than unsuitablilty and/or mental capacity, I
have no idea what is meant by MCP-13265.1C. It is my
understanding from discussing the situation with my client
that he was discharged from the United States Military Service
because of a mental defect and/or disease; which caused him
to be a person with extreme emotional instability.

With regard to your interrogatory number four, the
plaintiff has no arrest nor prior record other than the
answer listed as unlawful possession of a narcotic drug.
This is the only arrest he has had and there are no other
criminal records of a felony or misdemeanor type other than
the one possession charge. The most correct information
regarding that charge and conviction was submitted to you




Hon. Kevin Murphy
Page 2

by referring you to the documents in question.

With regard to interrogatory number eleven, the
plaintiff did not,as far as I know, file a charge or complaint
with the United States Department of Labor or any govermental
entity alledging discrimination on account of handicapp with
respect to the denial of his application for admission to
Lee's Junior College, other than many and numerous oral
complaints and a letter written to Congressman Carl Perkins,
and a contact with the Department of Education, in Frankfort.
No complaint was filed with the United States Department
of Labor since my client, the Plaintiff, in this action was
unaware of the necessity of doing so, since he had made his
primary complaint with Congressman Carl B. Perkins.

With regard to interrogatory number fourteen, the
basis for the money calculation of damages is not available
at this time and will be submitted to you as quickly as
possible.

With regard to interrogatory number fifteen, the
plaintiff has not worked at all since June 1828 0w d e
to mental incapacity and disability.

Regarding your inquiry concerning production of
document, specifically request number seven, which states
that the plaintiff has been awarded a non-service connected
disability, coupled with a sheet showing the amount of his
monthly rate. The document itself, although not so stating
on it's face is a direct result of the plaintiff's mental
defect and the disability is awarded him, which can be
varified by the veterans administration; because of a disability
of a mental nature and nothiug else.

With regard to request for production of document
number eleven, the damages that he has incurred as a result
of his not being admitted as a student at Lee's Junior College
will be substantiated by various expert witnesses which will be
provided to you upon completion of the preparation of my case
and as quickly as possible.




Hon. Kevin Murphy
Page 3

If you have any further questions, please advise.

Thanking you for your past courtesies;

Siﬂﬁrely,
r/ /‘L(C\u./[ ((’w:’"{&'

“Paul D. Deaton
PDD/kee

cc: Connie Henderson
Jackson, Ky.
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P.O. Box 448

Paintsville, Kentucky

Dear Mr.

RE:

Brown v.

WYATT, TARRANT & CoMBS
Crrizens PLaza
LOUISVILLE, KENTUCKY 40202
AreEA CODE 502

589-5235
TeLEX: 213331

January 26, 1983

Esqg.

41240

Lees

Deaton:

Thank you for your letter of January 18, 1983

clarifying your answers to the interrogatories.

KLM/ht

. L would request that you file the additional
information with the Court, perhaps as a supplement to
your original answers.

Thank you.

Sincerely,

pA

Kevin L. Murphy

&g

WILSON W. WyaTT, SR
STUART E.LAMPE
ARTHUR W. GRAFTON
THOMAS P. Lewis
CounseL

LEXINGTON OFFICE

1100 KINCAID TOWERS
LEXINGTON, KENTUCKY 40507
ArmeEA CODE 806 233-2012
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Paul D. Deaton,
P.O. Box 448
Paintsville, KY

Dear Mr.

Re:

On January 26,
the Court the additional
letter dated January 13, 1983.
your original Answers to

To date, I have no record that you
these supplemental answers with the Court.

WYATT TARRANT & CoMBS

Crrizens PLaza

LouisviLLE, KENTUCKY 40202

AREA CODE 502
589-5235
TeLEX: 213331

Esqg.

41240

Brown v. Lees Junior College

Deaton:

would renew my request that you do so.

i E

WILSON W. WYATT, SR
STUART E. LAMPE
ARTHUR W. GRAFTON
THOMAS P. LEwis
CouNsEL

LEXINGTON OFFICE

1100 KINCAID TOWERS
LEXINGTON, KENTUCKY 40507
AREA CODE 806 233-2012

1983, I requested that you file with
information you supplied to me by

If you recall, you supplemented
our Interrogatories in that letter.

have submitted
At thalsitame, T

Also, please find enclosed copies of our answers to

your Request for Production of Documents and Request for
Admissions.

Sincerely,
WYATT, TARRAﬁﬁ/; COMBS
‘Kevin L. Murphy L7

KLM/baj
Enclosures
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: r X 600 Federal Place S
File Number Louisville, Kentucky 40202 L\X [\\»
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DPEROWN Lhisi isito certify that

EXHIBIT "6"
DAVID P BROWN
BAX 15
NOCTCR KY 41357

below.

’ ’ ’ n ’
s awarded W@f@’td&td /{4&#6%645‘5&{&0% 66”6/(«(& as shown
Monthly Rate Be’ginning Date

$ 0090.28 02-22-T3
0114,96 041675

It is most important that you note the

contents of any attachments. VA Form(s) 21-6896
Your r('prr’.\‘f’n.m(l'-z'(’ Viw

appeared on vour fm/m[f

Show veteran's full name and VA file number on all correspondence. If 14 number is unknown, show service number.
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_f1s checked below apply to W7 case: A i ¢
5 C-23 588 244
You have been awarded pension based on non-service connected disability. A check covering the initial

amount due will be mailed within 15 days. Thercealter, checks will be issucd at the end of each month.
Payment will be made subject to the conditions explained on the back.

Gy .SABILITY PENSTON AWARD Wl o sree (D) .yZﬁ;
- = S ' Nz

A

@,e—m{l.i;“”

In order to accord you more favorable consideration, the income you receive prior to the effective date
of this award has not been included. Your pension is based on income not to excéed $
from the effective date of this award to the end of the year, or $ on a yearly basis.

Your veteran's pension includes an increasc of:

D . $44 monthly because the evidence now shows that you are entitled to the "housebound' rate.

D . $110 monthly because the evidence now shows that you are in need of regular aid and attendance.
1f you are furnished hospital, domiciliary or nursing home care by the Veterans Administration,
you are not entitled to the additional amount for aid and attendance from the first day of the

sccond calendar month after such care Lepan and your payments will be reduced to the house-
bound rate. The full amount may be resumed after treatment or care is terminated.

As a veteran entitled to "housebound'' or aid and attendance benefits, you are also entitled to re-
ceive from the VA drugs and medicines prescribed by physicians for illnesses and injuries suffered
by yvou. An application card for these benelits will be forwarded to you.

When social Security or retirement benefits are awarded you, inform us
immediately of the datc of initial payment and the amounts of that payment and of your monthly pay-
ments, as they may affect your pension rate. Show the amounts payable in your own right separately
from that which is payable for other members of your family. The enclosed statement in support of
claim may be used for this purposc.

Service connection has not been established for:

You may not be paid pension in addition to the compensation to which you are entitled, bnt you may
Jlect either benefit. Meanwhile, we have awarded you pension as the greater benefit.

The dependency evidence checked below shonld be submitted as soon as possible because it may affect

your pension rate:

Marriage certificate.

B ! Your certified statement showing the date, place and circumstances of the dissolution of your
or yoar wife's prior marriages, if any.

u 4 Proof of birth of your minor child or children.

D The enclosed Declaration of Marital Status, VA Form 21-686c, properly completed.

D 3 Other:

Your award of pension has been amended because:
1f required, your account will include adjustment of previous payments.
.
VA Form 21-674, Request for Approval of School Attendance, must be completed and signed by your-
self and a school official to claim the additional pension for (Name (s) of Student(s)—
school child(ren) between the ages of 18 and 23.

VA Form 21-674b, School Attendance Report, must be completed by a school official and be returned

te the VA within 30 days from the date (Name of Student) begins
the conrse, li it is not returned, benefits payable becanse of school attendance must be discontinued.

4 1. See attached sheet,

If you are paying premiums on Government life insurance (GI insurancce) and are unable to work, you may be en-
titled to certain benefits as provided for in your policy. For complete information contact the Veterans Adminis-

tration office where you pay premiums.

Any ncw evidence which you believe would justify a diffcrent decision should be sent to us promptly. If you have
1o further cvidence but belicve this decision is not correct, you may initiate an appeal to the Board of Veterans
Appeals by filing a notice of disagrcement at any time within once year from the date of this letter. A notice of
disagrcement is simply a written communication which makes clear your intention to initiatc an appeal and the
specific purt of our decision with which you disagrece. It shonld be sent to this office.  In the absence of timely
appeal, this decision will become final,

R 216856 Errsnn R e

L1en (See reverse)
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
AT PIKEVILLE
“DAVID PAUL BROWN

Plaintiff
v. CIVIL ACTION NO. 82-318

LEES JUNIOR COLLEGE, et al.

Defendants

MEMORANDUM IN SUPPORT OF
DEFENDANTS' MOTION FOR SUMMARY JUDGMENT

Defendants, Lees Junior College and Troy Eslinger,
by counsel, pursuant to the Order of this Court, hereby
submit the following Memorandum in Support of their Motion

for Summary Judgment on Issues of Law.

STATEMENT OF FACTS

Plaintiff seeks damages and a permanent injunction
against Lees Junior College and EES President, Troy
Esilidtndges),  fos ifalliure o admit him to the College. Plain-
tiff alleges that he is a handicapped individual due to a
"mental defect" and that his denial was based upon this
defect. Plaintiff brings this action under Title 29 S EH
§794, which states that an otherwise qualified handicapped
individual Eannot be excluded solely by reason of a handicap
from participation in programs Or activities receiving

federal financial assistance.




UNDISPUTED FACTS

Plaintiff applied for admission to Lees Junior
iCollege from 1974 through 1982. Plaintiff did not finish
high school but received his G.E.D. from the military.
Plaintiff was discharged from the United States Marine Corps
for unsuitability on April 19, 1968. Plaintiff was convict-
ed of two (2) counts of unlawful possession of narcotic
drugs for his own use on March 8, 1972 in Fayette Circuilt

Court:

DISPUTED FACTS

Defendants, without benefit of discovery, continue
o diisputetthati Bilfaninita fEEEisE o handicapped individual as
defined by the Act and accompanying regulations. Although
not alleged by the Plaintiff, Defendants would dispute any
fact, express or implied, which would relate to a denial of
admission solely on the basis of a handicap. Defendants
submit that Plaintiff's denial was based on the fact that he
was not otherwise gualified for admission based upon
sion standards applicable to all applicants. Defendants
also deny the factual allegation that 120l Elaliatisatase . 5 abeetentilalicyy

to gain admission was strictly personal in nature. Defen-

dants further deny the basis for Plaintiff's punitive damage

claim.
On March 28, 1983, the Court ordered all discovery

stayed until both parties submitted motions for summary




judgment on issues of law only. The Court further ordered
that each party would have thirty (30) days to submit a

i reply memorandum.

STATEMENT OF THE ISSUES

This Memorandum will address six issues of law:

Whether Lees Junior College is covered by the Act

Statute of Limitations

A. When does the statute begin to run?

B If necessary, which state statute is most
applicable?

@ Damages

Exhaustion of Administrative Remedies

Private right of action

The "otherwise qualified" standard as defined

the regulations and case law

The Due Process Claim

LEES JUNIOR COLLEGE DOES NOT COME UNDER
THE ACT

45 CFR Section 84 Appendix A (1982) states

follows:

28. PRIVATE EDUCATION. Section 84.39 sets forth
the requirements applicable to recipients that
operate private education programs and activities.
The obligations of these recipients have been
changed in two significants respects: fatE sy
private schools are subject to the evaluation and
due process provisions of the subpart only if they
operate special education programs....




Paragraph (a) of Section 84.39 intended to make
clear that recipients that operate private educa-
tion programs and activities are not required to
provide appropriate education to handicapped
students with special educational needs if the
recipient does not offer programs designed to meet
those needs. Thus, a private school that has no
program for mentally retarded persons is neither
required to admit such a person into its program
nor to arrange or pay for the provision of the
person's education in another program.. ..

Lees Junior College does not have the necessary
programs or facilities to care for students with the type of
drug-induced mental and/or emotional problems that Plaintiff
alleges he suffers from. Lees Junior College does not
receive any money from the federal or state government for
Chati e pUEpoise: Clearly, the regulations protect private
schools from having to admit persons with severe emotional
problems. AsiEithe Wl colnt dinisiitaware Pillaninieat B s h acl
difficulty with aggression, which was exhibited 1in a
confirontation i onl campusitwi thifafisecuriitys ofifilcenii Elliasinictstif
does not suffer from learning disabilities or other types of
disorders that were envisioned by the Act to fall under
"mental handicap"; rather, Plaintiff's difficulties are more
attuned to the type of disability mentioned in Appendix (A)
which would prevent him from obtaining admission tc a
private school that does not receive funds to help him.

Tﬁerefore, Lees Junior College does not come under
the Act, and both Defendants respectfully submit that as a
matter of law, their Motion for Summary Judgment should be

sustained on this issue.




PLAINTIFF'S ACTION IS BARRED BY THE
STATUTE OF LIMITATIONS.

A. Plaintiff's Cause of Action Accrued
atfell AL 7Y

PThe #Rehabifliaitaciiont AcE o978 doe'sit nott M cortain
any provision establishing a time limitation for the bring-
ing of civil actions. Therefore, the forum state statute of
limitations governing those acts that are most clearly
analogous to the acts alleged by the Plaintiff in the

CompillaintE@waliificont ol HuEch iingisiiviiBnileii Caleyaancdil ConnEy:

eiEla v ST BRI S U p Pl ZI6 5 R (WD SR B (O Sl M s inihvis N e wiiMops Iz

Staite Departmentiofi Faben, #5128 St pp i Si58IS PN Y 1S S8

It can be argued that any one of several statute
can be applicable in the case at bar, with the maximum
givangitithe SPliaininiza fEREfinaze (58 By eangs Even allowing the
Billahnith f st hiet b ene fiatei o fillifiiivie Silve s s hnisisiacitt (o i s Sl s =a 8]k
barred, since the cause of action accrued in 1974.

Statutes of limitations are designed to protect
defiendants i ino t i oniliviiitromiincunEin gl ialaslkitvSon S Sici=lte
claims because of lost evidence, but also from bearing the
burden of defending against stale claims regardless of
whether 1liability is eventually established; conseguently,
the operation of statutes of limitations is intended to be
somewhat mechanical and is ordinarily unrelated to the
nerittsiofthellhnitaigaitiiontiesSteelic Bvi ISP SOOI 2 S 2 88l (WAt

Cir. 1979).




The threshold inguiry is when Plaintiff's cause of
action accrued. Asistatedtiabovie’, ElasnEilffiappiiied s o
-admission eight (8) consecutive years and was denied admis-
sion on each and every application. It is important to note
that every application mirrored the first one; that is, no
new information or criteria was submitted on behalf of the
Plaintiff 1in each ensuing application. P atinicat RS
allegations are true, which Defendants naturally deny, then
he first sustained injury in 1974, when he first applied and
was denied admission. The statute of limitations commenced

to run from the date on which Plaintiff first sustained

Inguryas lalrésult ofi ithe Failillegediviioliationss See; 12361

State ! Coxporation v Seallys il Tncii 82638 EXSUppLss 845 H(INEDE

Plaintiff filed suit well beyond even the most
liberal statute of limitation and his ‘action is i thexrebi
barred.

The filing of subsequent applications after 1974
neither tollledl"the' statute 'nor afiforded s thel B liating
additional causes of action. case on all fours

addresses these issues is Jolivet wv. [Elkins, 386 E.

261 (D NMd. 1S 74N In@ ol Ve tiithe pliatinCitfflbroughit e

rights action, alleging racial discrimination stemming from

his exclusion from law school and inability to gain readmis-

sion. At the end of his first year, plaintiff's average
fell below minimum standards, and he was promptly notified

of his ineligibility to continue. Subsequently, plaintiff




petitioned for readmission, which was granted. At the end
of his second year, he again fell below the minimum average

necessary to continue, was notified of ineligibility, and

ywas once again successful in petitioning for readmission.

During his third year, plaintiff again encountered academic
difficulties, and he was not permitted to graduate with his
class. He also received a letter informing him that he was
being dropped from the school. He again filed for reacdmis-
sion, but was denied.

Acting on this denial, plaintiff Jolivet requested
and was granted the opportunity to appear personally before
the faculty council in support of his petition for readmis-
sion. Following his personal appearance, he was advised by
letter dated November 25, 1970, that after careful consid-
eratiion o filihi s petition! Wthe ldecision ofi the counciil re=
mained the same. Plaintiff then engaged in writing a series
of letters and requests spanning over seventeen (17) months,
including correspondence to the Dean and to the Chancellor
of the University. These inquiries and requests for read-
mission were all denied.

Piliainitl ffsvcliive ERlnatei At e di il chi i c Bro niton
June 12, 1974, over three (3) years after his initial denial
notification. Plaintiff conceded that the Maryland three-
year statute- of limitations applied, but argued that his
claims did not accrue until sometime after June 12, 1971,

and that in any event, the running of the statute was tolled




until that date by the various actions which he took in
seeking readmission to the law school.
The court first focused its attention on accrual,

and held:

In West v. Board of Education of Prince George's
County, 165 F. Supp. 382 (D.Md. 1958), this court,
in dismissing a civil rights complaint as barred
by limitations, concluded that the cause of action
accrued when the essential act was committed and
the injury sustained.

If plaintiff was in fact denied due process by
the Faculty Council or was refused readmission
because of his race, these acts occurred in 1970
when his formal petition was denied....

Thus, by November 25, 1970, plaintiff had finally
suffered the essential injuries of which he is
here ‘compliaining: . @ The "date’ when pllaimtiEfts
cause of action accrued was not extended by his
later efforts to gain readmission, including his
appeals to the hancelllloriiof i the Unatvershityaak
Baltimore and the further petitions he filed with
the Dean. i hilsiconsEittuiEonaililrigh sEawe e
infringed, such occurred when the Trculliey Cetineal il
acting pursuant to its authority to readmit
excluded students, denied plaintiff's petition for
readmission and not when other officials of the
university declined to change that result.

ety Bhe ZEEk
Here, as in Jolivet, every application mirrored

the first one; that is, no additional information was

submitted to the College for consideration in suksequent

applications. Therefore, it is inconceivable that Plaintiff

could believe that he had any chance for admission on the

basis of the very same application which was denied in Ei7/a%




In Jackson wv. AlcaniSheet land Bliate; 4628 K. Supp.

82 (NF Dr = Nive il 97 8histhe e onst FhelldEhatiatiiictice nlisentcstozom
s company headguarters to an employee in response to the
employee's inquiry, informing him as to why he was laid off

and which was in a manner procedurally consistent with

others similarly situated, was merely a refusal to remedy

prior allegedly discriminatory practices and as such was not

relevant to the accrual of an emplcyee's cause of action

the employer. Here, Plaintiff's letters of denial

clearly indicate that they were mere reaffirmations of the

initial denial. Thenefore; it hs cliearns thalc WRilian nietals
cause of action accrued in 1974, and is therefore barred.

ffhe  Jolivielt ' count talisofiaddressediithicfieoliliam

issue, and denied that plaintiff's subseguent action tolled

the statute:

The actions taken by plaintiff after November 197
could hardly be viewed as any continuation of a
proper administrative procedures. Plaintif
retained several attorneys and met with the Dean
of the 1law school on several occasions. He
complained to and met with the Chancellor of the
University at Baltimore, andl hel filledi i fuiathenn:
unsuccessful petitions for readmission. None of
these steps, initiated by the plaintiff himself,
could have any tolling effects. g joletloncalse o
could continue the tolling of the three-year
statute of 11m1tatlonsrmerely by flllng fu*the“
petitions for readm1551on o could effectively

/
ny

L

prevent fori an of Eimeiiithe
application of any llmltatlonc (Colfih=imE

pesulic Wouldlput it Hnitne powe:rof the plalntle

to enlarge the time set §b ‘statute for commencing

SQ}E (emphasis supplled citations omitted).




Further, Plaintiff waives any argument under the

"continuing violation" doctrine, since he did not allege

ssuchiin s hilssCompliasnittiminaitedilii=llines) kncll v, BEvaens, 481

W 838, 57U, w8 Q7 7).  Pladpeisis e alblceeel e saces
demonstrating a practice by the Defendants of actual dis-
criminatory treatment of other applicants, which is neces-
sary to go forward with this theory. Therefore, his subse-
quent applications cannot toll the statute.

Even if Plaintiff alleged a continuing violation,
which he did not and thereby waived, this theory fails under
the present fact situation. A "continuing conspiracy" such
aisiwatl i precilide s Ehe runnangifof Fallis tautel ot lbmattations
does not occur when the conduct alleged as a wviolation is
final or the actionable wrong is by its nature permanent.
Fontana Aviation, Inc. v. Baldinelli, 418 E. Supp. 464 (W.D.
WiiEdal ) ErEe el 578 n el Glaleks (Ghala (Chtse. alg7E )¢ | Wheueih effce
mayscontintieEolexiisitiiaisiia fresulit fofifdaiscriminateonyiactiion)
if there is a reasonably ascertainable date on which a
discriminatory act occurred, that is the date on which the
sStatute of limitations ‘begins te run, and the statute waill
not be extended on the theory that a continuing violation
has occurred. Marshall v. American Motors Corporation, 475
H SUPD S 8IS ((E DR N atc he sl 917,08 & Since Plaintiff does not

allege a continuing violation, a discriminatory policy, or

more than one discriminatory act, his action is barred.




The statute of limitations was designed to assure
fairness to defendants and to promote justice by preventing
gsurprises to the revival of claims that have been allowed to
slumber until evidence has been lost, memories have faded

and witnesses have disappeared. Burnett v. New York Central

Railroad Company, 380 U.S. 424 (1965). To allow a cause of
action nine years after the alleged discrimination occurred
would severely hamper Defendants in their defense of this
lawsuit at trial.

For the above stated reasons, Defendants respect-
fully submit that Plaintiff's Complaint is barred by the

statute of limitations.

the Most

In Hines v. Board of Education of Covington, 492

469 D) e g el BT 1T, 26 5G4 (Bea CaE.

the Court held that District Courts cannot adopt,
across the board, in federal civaslihighitsiticaisesy Kentucky's
five-year statute of limitations on liability based upon
statute. Rather, a more detailed analysis must be made in
each case to determine if some other Kentucky statute of
limitations is more analogous. Judge Bertelsman held that
the two primary factors to be considered in attempting to
analogize federal civil rights claims to state claims for

the purpose of selecting the appropriate statute of




limitations are the interest which the plaintiff seeks to
protect and the operative facts comprising the claim.

It is hard to pinpoint the appropriate statute of
limitations based upon Plaintiff's lengthy, rambling com-
plaint. Defendants submit that the one-year statute of
limitations for injury to the person applies. See KRS

SIS 0@ (Al i a T i Cra fitl v RN Ic e iSRS AP DI, S W Ze!

S ORKGNTIRS G ((Rpasilse? 28 Eeli S 8H B
At the wvery worst, Ehe five-year statute of
Iimitations @ for actions based on ‘statute "appilies. KRS
2558517 O1(078) In any case, as stated above, this action 1is
barred since the cause of action accrued in 1974.

In the Alternative, 2ilualonealsEe L g
Damages Must Be Limited.

Defendants submit that a one-year statute of
limitation applies in this case. If the Court does not find
Plaintiff to be barred by the statute of limitations, Plain-
tiff's damages must be limited to the 1982 application only.
See, SUESESS T p LA S OB

), AdEEL DR AN i 8 28) i

I note in passing, however, that the plaintiff's
potential damages would be limited to the period
subsequent to the cause of action he alleges
accrued on April 25,1979 land ¥hencel would moc
include those antecedent damages which might have
been suffered as a result of the time-barred
causes of action.




PLAINTIFEF'S ACTION MUST BE DISMISSED FOR
FAILURE TO EXHAUST ADMINISTRATIVE
REMEDIES.

The legislative history of 29 U.S.C. §794, and an
abundance of case 1law, including a recent Supreme Court
decision, indicate that exhaustion of administrative
remedies is required in order to maintain a private right of
actioniiin, federals count: Senate Report No. 93-1297, found

gnEd s TSI i Code N Conaidiiand A dmaniii NewsH e pr 6 810 0= Sl (B11C 774

reflects the clear intent of Congress that administrative
remedies must be exhausted before suit is filed. Portions

of the legislative history read as follows:

Section 504 was patterned after, and is almost
identical to, the anti-discrimination language of
Sectioni60liof itihe vl R ighit SEVACEoRE 1 O 6 43 9
UL SHERE2000d=l"((rciliatangitoiiracel collon ion  natalon=
gl o rilcainy) i an S e ciEiloniE § O OIS c il the R U c aitaton
Amendments of Hli972F 42 M ISTC I 688 B ((re liatiingiite
sex). This section therefore constitutes the
establishment of a Dbroad government policy that
programs receiving Federal financial assistance
shall be operated without discrimination on the
basis of handicap. It does not specifically
require the issuance of regulations or expressly
providel for & enflorcement @« procedures/iiibuitiHiciEls
clearly mandatory in form, and such regulations

and enforcement are intended (emphasis added).

The language of Section 504, in following the
above cited Acts, further envisions the implemen-
tation of a compliance program which is similar to
those Acts, including promulgation of regulations
providing for investigation and review of recipi-
ents of Federal financial assistance, attempts to
bring non-complying recipients into wvoluntary
compliance through informal efforts such as
negotiations, and the imposition of sanctions
against recipients who continue to discriminate
against otherwise qualified handicapped persons on
the basis of handicap. Such sanctions would




include, where appropriate, the termination of
Federal financial assistance to the recipient or
other means otherwise authorized by law. Imple-
mentation of Section 504 would also include
pre-grant analysis of recipients to insure that
Federal funds are not initially provided to those
who discriminate against handicapped individuals.
Such analysis would include pre-grant review pro-
cedures and a requirement for assurances of com-
pliance with Section 504. iThaist e pproachiiito
implementation of Section 504, which closely
follows the models of the above-cited anti-
discrimination provisions, would assure adminis-
trative due process (right to hearing, 'right: to
review), provide for administrative consistency
with the Federal Government as well relative ease
of implementation and permit a judicial remedy
through a private action.

Ity Hs i ntended \chati ‘Sccitilonsi S5@8MEand 504 e
administered in such a manner that a consistent,
uniform and effective Federal approach to discrim-
ination against handicapped persons would result.
Thus, Federal agencies and departments should
cooperate in developing standards and policies so
thatts thetel isisias s iin1ifiormy, consistent Federal
approach to these Sections.

As the Court is | aware, regulations have 'been
promulgated under this Section, including the enforcement
procedure and time limitations found in Title VI. See, 45
CFR §84.61, which incorporates the compliance procedure of
Myt lle Vitound 1In 80N CHREGEEh RO ghEslION 458 GRERMSOETFESwhnich
is incorporated by 84.61, reads as follows:

(b) Complaints. Any person who believes
himself or any specific class of individuals to be
subjected to discrimination prohibited by this
part may by himself or by a representative file
with the responsible department official or his

designee a written complaint. A complaint must be
filed not later than 180 days from the date of the




alleged discrimination, unless the time for filing
is extended by the responsible department official
or his designee.

The legislative history and the ulations
clearly indicate that Congress intended that administrative
remedies be pursued before any action is taken in a court of
law. Since Plaintiff has not done so, he is barred from
recovery.

In February 1983 the Supreme Court in Community

Television of Southern California v. Gottfried, et alliy & iR

S.Ct. 885 (1983) indicated that exhaustion 1is a prer
uisite to suit. Respondent Gottfried filed a petition with
the HEE reatiest: ngiithat it idenyiilat renewalli ot public
television station's license because the station allegedly
[BiR e it aslie R E S discharge its obligation under the
Communication Act of 1934 and [2] had violated Section 504
of ! the Rehabilitation  "Acity Focusing on Section 504

U.S.C. §794), the Supreme Court held:

We are not persuaded, however, that Congress
intended the Rehabilitation Act of 1973 to impose
any new enforcement obligation on the Federal
Communications Commission. As originally enacted,
the Act did not expressly allocate enforcement
responsibility. Seel BUB S OSSN 2y sl Ve
Sectilon 5047 e 887 NSMATE & 89d . Nevertheless, since

Section 504 was patterned’ after Tltle VIio‘ the

Civil nghts Act of 1964, 1t was. unoerstooo tnat
responsibility for enforc1ng bt 1)sofar e e

regulated prlvate quc;p1gpt$ﬁh9f feceral funds,
would lie with those agencies admlnlsterlng

federal financial 7assiqtarggﬁ ‘programs [emprasis

supplied]. Seeli St Rep. ENOIRROB —hl 2 9/g e l: 39-40
((LiS 74wt St Code Cong. & the Admin. News, 1974,




page 6373. When the Act was amended in 1978, that
understanding was made explicit. See, TUP, 95-602
hitille WIS e citaloniE i IORO 28 St a0 828
Therefore, the Supreme Court has held that enforcement of
Section 504 first 1lies with the administrative agency.
Since B Pllaintiite has iifaatlleds tolidoliso i heisEbarreditfron
recovery for failure to exhaust his administrative remedies.
One of the initial cases to address this issue was

Lloyd v. Regional Transportation Authority, 548 F.2d

(7th Cir. 1977). The court gave a detailed background about
the Act, dits Slleghisliataver hits Eoyy i ancdiintEsispansalaliciliiiific o
mitllet VI, The 'Lloyd court 'noted ‘that "HEW was Sigivenisthe
responsibility of establishing standards to determine
"handicapped individuals" and for determining what are
"discriminatory practices" as well as coordinating the
implementation of Section 504 (29 U.S.C. 794) by all federal
agencies.

At the time of the Lloyd decision, regulations
were not yet completed. Therefore, the Lloyd court allowed
the Complainant to go forward with a private cause of action
without exhaustion. However, the court was gquick to point
out that the legislative history was clear that Section 504
contemplated judicial review of administrative proceedings
only:

We expressively leave open as premature the

question whether, after consolidated procedural
enforcement regulations are issued to implement




Section 504, the judicial remedy available must be
limited to post-administrative remedy Jjudicial
review. In any event, the private causes of
action we imply today must continue at least in
the form of judicial review of administrative
action. And until effective enforcement regula-
tions are promulgated, Section 504 in 1ts present
incarnation as an independent cause of action
should not be subjected to the doctrine of exhaus-
tion (citations omitted). But assuming a mean-
ingful administrative enforcement mechanism, the
private cause of action of the Section 504 should

be 1imited to a posteriori judicial review.

S at 86 N 20K
Many courts facing this issue of exhaustion under
29 U.S.C. §794 have followed the Lloyd rationale in limiting
the district court to review of administrative proceedings.
In Sherer v. Waier, 457 F. Supp. 1039 (WDs Wi, i

court reviewed the Lloyd decision and Crawford v.

yd
of North Carolina, 440 F. Supp. 1047 (M.D.N.C.

held:

This court has carefully examined the case author-
ity and the legislative history of Section 504 of
the Rehabilitation Act of 1973. That study does
lead to the conclusion urged by Plaintiff that
handicapped individuals do possess a right created
by Section 504. Important as that right may be,
however, this court does not acree EhialefConcEessS
intended it to be enforced by a private individual
through a private civil action InEtheRinaited
States District Court without resort to EloE
administrative machinery established by the act
and regulations. A private right of action should
not be 1lightly implied under a statute where
Congress has not specifically provided one espe-
cially where Congress provided for other means of
enforcement. (citations omitted) The other means
of enforcement under Section 504 is clear, and
even the Seventh Circuit in Lloyd recognized that
the legislative history of Section 504 indicates




that Congress clearly contemplated judicial review
of administrative proceedings....

fiiq., at 1046!

In Boxall v. Sequoia Unien High School District,

464 8 SSupp: @ 11048 (NI DESCal o 7o)ith e iconnt notecdithaicithe
Lloyd court, had procedures been established, would have
required exhaustion prior to allowing the private action
under @ £he ' RehabiiliitaiEaont  WAGE o fas]ic 738 Following the
reasoning of Lloyd, and further quoting from Crawford wv.

University of North Carolina, supra, the Boxall court held:

As these cases suggest, it is appropriate in
thellnormal’s coursed off fevents: itolirecquirefithe iex=
haustion of administrative remedies before pursu-
Inglial pri vate acEiiont unden iiaitile WS oA th el Caivail
Rights Act of 1964 or its analogue involved here
-- section 504 of the Rehabilitation Act of 1973.

el G ALILINO)

InseNiiEch el viiiRWailit el S8 SEREIRS U oo = 8 SR (S L)L
Ohio 1982), Judge Kineary faced a Rehabilitation Act claim
and a claim under the Education for All Handicapped Children
ACEVE 2 OF [ ISHECRESHEL ONY Sl et il S e CIf: Judge Kineary noted that
unlike the EAHCA, the Rehabilitation Act does not expressly
create a private right of action in favor' of handicapped
individualisistforvicliaEloni ol i EsElpRoVAISIonSH The cournt

noted that the Title VI enforcement procedure was incor-

porated, and that thes s piliaintaffah Adii it oo xh aulsSiCRIiS




administrative remedies. S rnilsh i ontE the e xhan'siEaion

question, the court held:

It is clear that there is a substantial
overlap between the substantive rights created by
the EAHCA and the Rehabilitation Act insofar as
the latter applies to educational programs receiv-
ing federal financial assistance. Regulations
promulgated by the Department of Health and Human
Services pursuant to the Rehabilitation Act
directs recipients of federal funds who operate
educational institutions to establish standards
and procedures for the identification, evaluation,
and placement of persons who, because of handicap,
need special education and related services, and
to establish procedural safeguards with respect to
such identification, evaluation, and placement.
458 CHR EISecitiion 841 35 and s 5 (BO SNSRI h esiappiliat=
cability of the administrative remedies under the
EAHCA to complaints brought under the Rehabilita-
tion Act is expressly recognized by Section 84.36,
which provides that "[c]ompliance with procedurals
with Section 615 of the education of the handicap
act is one means of meeting this requirement |[for
procedural safeguards].

Although the Rehabilitation Act does not
explicitly regquire exhaustion of state administra-
tive remedies, the prevailing authority holds that
al pladntiff  bringing  clalmsiiunderibothithel EAHCA
and the Rehabilitation Act must exhaust remedies
on both claims (emphasis supplied).

iolyy, che, Akl

Defendants also rely on Doe v. New York Universi:
BV 442 WEERSHppPLt S22 ((SHD SNV OIS HE. For the sake of
brevity, Defendants respectfully request that the court

refer to Defendants' Pre-trial Memorandum for a detzailed

discussion of Doe. In summary, Doe highlights the need for

administrative review, and states that without it, Federal

District Courts will be flooded with new 1litigation that




they are not in the best position to handle, as compared to
administrative interpretation and guidance in the con-
fstruction and application of the law. The administrative
agency is better equipped to determine who is "otherwise
qualified", and who 1is "handicapped" as defined under the
Act. Other cases holding that exhaustion is a requirement

under 29 U.S.C. §794 are Stubbs v. Felitne ' 468 FESupp: s uslon

ST (WD TP 1978); NAACP V. Wilmington Medical Center, 426

E. Supp. 219 (Del. 19775

For the above-stated reasons, Defendants
that Plaintiff did not file with the administrative
within 180 days of the alleged discriminatory action,
therefore barred for failure to exhaust his administrativ
remedies.

PLAINTIFE DOES NOT HAVE PRIVATE RIGHT OF

ACTION FOR DAMAGES UNDER 29 U.S.C §794.

From the above-mentioned legiisliatiwvel halsEomys it
is clear that Congress intended that one should have a
judicial remedy only after exhaustion of administrativ
remedies. However, Congress did not mention nor intend that
a plaintiff should be permitted to have a private right o
action for damages.

The inquiry as to whether a private right of
action for damages should be implied under 29 U.S.C. §794 1is
guided by the factors established in Cort v. Ash, 422 U.S.

66 (EIO IS [1] whether the statute was enacted for the




benefit of a special class of which plaintiff is a member,
[2] whether there is any indication of legislative intent to
s create a private remedy, [3] whether implication of such a
remedy 1is consistent with the 1legislative scheme, and
[4] whether implying a federal remedy is inappropriate
because the subject matter involves an area basically of
concern to the states.

It is still questionable whether Plaintiff is
handicapped as defined by the regulations. However, Plain-
tiff clearly fails to meet the 'second and third elements: of
thels A shite styiEingith altithemlie aisiateitvelihbis Fomyalofithie iR e lnas
billstattionAct icilicaniliyishowsitandsinten it ithiat P2 RIS 1
enforced in the same manner as Title VI of the Civil
Act of igeal taol S C it 20000 - Nl - toitedi abovie |
enforcement scheme gives a complainant 180 days to fi
claim with the administrative body.

Damage suits are also inconsistent with
legislative intent and scheme. To hold otherwise
effectively eliminate the very intent of Congress; that
to eradicate discrimination on the basis of handicap. I
private individuals are allowed to pursue extensive damage
suits for their own individual benefit, the actual effects
upon a defendant like Lees Junior College would be devastat-

ing, both in terms of costs of defense and exposure to large

damage awards.




Finally, the Court must consider that a grant of a
private right of action for damages can frustrate those
«alternative practices that exist to resolve such disputes
and, given the costs of federal 1litigation today, can
dramatically alter the balance of interests struck by the

individual piece of legislation. See, Santa Fe Industries

V.. Green, 430 U.Si 462, 478-479 (11977) . ‘Bhils Siist especatailtlly
Crllesin thiisicase:

When Congress chooses not to provide a private
civil remedy, federal courts should not assume the legisla-
tive role of creating such a remedy and thereby enlarge
their jurisdiction. Defendants respectfully submit that
Plaintiff does not have a private cause of action, and
Defendants' Motion for Summary Judgment should be sustained
on this issue.

PLAINTIFF IS NOT "OTHERWISE QUALIFIED"
FOR ADMISSION TO LEES JUNIOR COLLEGE.

29 U.S.C. Section 794 reads:
No otherwise qualified handicapped individual in

the United 'States ... shall @soliellys byicasontion
his handicap, be excluded ....

Therefore, Plaintiff must have been "otherwise qualified”

order to have gained admission to Lees Junior College.

CFR §84.4 defines a "qualified handicapped person" as:

(k)(3) With respect to post-secondary and voca-
tional services, a handicapped person who meets
the academic and technical standards requisite to




admission for participation in recipient's educa-

tion program or activity.
Quite simply, Plaintiff's GED score of 43.6 fell below the
minimum standards of Lees Junior College [see, Affidavit of
RroyabE S inger e s el enitiie Plaintiff's substandard score
alone was sufficient reason for his denial. However, acting
in good faith, the College did contact one of Plaintiff's
references, and was given an unfavorable recommendation.

Colleges and universities are not normally subject

to supervision or review by the courts in the uniform

application of their academic standards. Faniiive IBoRECINION

Trustees of East Carclina University, et gl 380 T Buis:

904 (E.D.NLE 971 ) S Cene ralily/iicountsiwallilinoi: interfere
with the operation of colleges and universities, and this
avoidance is especially appropriate in actions challenging
the institutions' regulation of the academic sphere of
campus life, a domain in which the courts possess minimum

expertise. Depperman v. University of Kentucky, et al., 371

E. Supp. 73 (E.D. Ky. 1974) (J. Swinfoxrd, Judge) .

In Depperman, the court held that a determination
by educational authorities of a student's academic or
emotional fitness may be actionable only if the adverse
determination complained of is motivated by bad fiasttht
Plaintiff can make no showing whatsoever of any bad faith on
the part of Lees Junior College and Troy Eslinger. As

indicated by the Affidavit of Troy Eslinger, Plaintifif!s




denial was based solely upon his below minimum standards and
a poor recommendation from one of his references, and in no
iway was influenced by an alleged handicap.

University officials should have broad discretion-
ary power to determine the fitness of a student. Only where
there is a clear and convincing showing that an official
acted in an arbitrary and capricious manner will federal
courts interfere with the exercise of such discretionary

POWe L« IKeyiSiVie Sawyer, e tialis, 858 R ShpplisO SI6EE (6S DT e

WEl7iE) afﬁLg, 496 F.28 876 (1974). Therefore, Defendants,
Lees Junior College and Troy Eslinger respectfully submit
that their Motion for Summary Judgment be sustazined on the
issue that Plaintiff, as a matter of law, was not otherwise
gualified to attend Lees Junior College.

VI. PLAINTIFF'S DUE PROCESS CLAIM IS WITHOUT
MERIT.

Plaintiff vaguely mentions a due process violati
in that he was not afforded what amounts to a Goldberg
due process hearing after he was first denied admission.

In Dietz v. American Dentalll/Association,

EREESUD PS54 (R DIV (chit i OO PEa i d entsf stiilwa SEl cd e mhie el
diplomat status by a dental association. Ih@  (EEhEE,  slia

ruling on a summary judgment motion, held:

The present case does not involve a disciplinary
proceeding: plalntiff wasEnot rejected for
fallling o 'confiormiwa th rtilllesEland it e cqiilifatiioncs




Plaintiff was rejected because he allegedly was
not qualified. Such an academic decision must be
deferred to the Board unless the Board acted
arbitrarily and capriciously. Thus, unless a
genuine issue of fact exists that the Board acted
arbitrarily, capriciously, or discriminatorily,
defendant's motion for summary judgment must be
granted.

25509/

In the case at bar, we do not have an expulsion
situation, where arguably one could assert a property right
protected by due process. Rather, this is a case of non-
admission, and Plaintiff does not have a due process Nt
to a hearing. If every university in the United States had
to provide a full-blown Goldberg type due process hearing to
every student who was denied admission, there would be no
money nor time in which to provide an education to those
students qualified for admission. Plaintiff does not have a

due process right to a hearing, and thus this claim must

frael e

CONCLUSION

Lees Junior College does not come under the Act,
since it is a private school which does not have the facil-
ditle s no B the D ro grams oS fE e Plaintiff's needs. The
regulations ‘are specific in excluding Lees Junior College, a
private institution, from this Act, especially since no

federal or state money is earmarked for handicapped




students. Therefore, Defendants are entitled to Summary
Judgment on this issue.

Plladntiffti sy cause of actioniacecrued oy
nearly nine years ago. Even giving Plaintiff the benefit of
the most 1liberal statute of limitation, his action was
barred in September of 1979. Therefore, Defendants are
entitled to Summary Judgment on this issue.

Plfadintif e siiactilon’ Hist allsolibanredi for s fiautliselfito
exhaust administrative remedies. The legislative intent is
clear in the Senate Report cited above, which indicates that
the regulations and the enforcement scheme were drafted
specifically for a complainant to first file an administra-
tive action before burdening the District Court. Plaintiff
halsi netiidone iiisoy and thus Defendants' are entitled to
Summary Judgment on this issue.

As can be seen from the Affidavit of
Eslinger, Plaintiff was not otherwise gualified for
sion, as stated by the statute and regulations.

Again, through the Senate Report which details the
legislative intent of this section, Plaintiff does not have
a private right of action for damages. For this reason,
Defendants are also entitled to Summary Judgment.

Finally, Plaintiff's due process claim without




For the above-stated reasons, Defendants respect-

fully submit that they are entitled to summary judgment.

. vu.m-—--

EdWfn S. Hopson '
Kevin L. Murphy
WYATT, TARRANT & COMBS
Citizens Plaza
Louisville, KY 40202
(502) 589-5235

Counsel for Defendants,
Lees Junior College and
Troy Eslinger

CERTEIEICATEIOFRISERV.IICE

[ hereby centifiyathacidiat wcopy: siofi Sithe tfore goang
Memorandum in Support of Defendants' Motion for Summary
Judgment was mailed, postage prepaid, to Paul D. Deaton,
Esg., P.O. Box 448, Paintsville, Kentucky 41240, counsel for
Plainciff, thicillY ‘dayiof July; 1983

Lored Iy

Counsel for TD efenda:




UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
AT PIKEVILLE
DAVID PAUL BROWN
Plaintiff

Vi CIVIL ACTION NO.

LEES JUNIOR COLLEGE and
TROY ESLINGER

Defendants

AFFIDAVIT OF TROY ESLINGER

Comes the Affiant, Dr. Troy Eslinger, and after first being
duly sworn, states as follows:

1. I am the President of Lees Junior College, a private
two-year college located in Jackson, Kentucky.

2. Lees Junior College is a Presbyterian College and is
not a Kentucky tax supported institution.

3. Lees Junior College does not have an open admissions
policy, and each applicant must meet certain minimum requirements
for admission.

4. In order to obtain admission into the College in
1974, an applicant who did not graduate from an accredited high
school had to have a G.E.D. score of no less than 45, which is
the figure required by the State of Kentucky. Plaintiff's G.E.D.
score of 43.6 was below the minimum standards set by Lees Junior
College for admission.

5. One of Plaintiff's references was contacted in 1974,

and an unfavorable recommendation was given to the admissions




committee, detailing a history of drug abuse and a criminal
record involving drugs. Due to the unfavorable recommendation,
there was no reason to ignore the below standard GaESDSiScore);
and Plaintiff was denied admission on the basis of his G.E.D.
score coupled with the unfavorable recommendation. Plaintiff's
denial was in no way based upon any handicap Plaintiff may have
had, and was not motivated by bad faith.

6. Lees Junior College does not have any program nor
competent professionals to evaluate, care for or treat Plaintiff's
alleged emotional, drug and behavioral problems. Lees Junior
College does not receive any funds from the federal government
nor from the State of Kentucky which are earmarked for teaching
programs or any other program or grants specifically pointed
toward handicapped individuals. Lees Junior College is not
equipped to handle the problems Plaintiff alleges, and has ex-
hibited in the past; namely, problems related to drug abuse, and
aggressive behavior which he exhibited towards a Lees' security
officer, which resulted in an altercation which required the
presence of the Jackson Police Department.

7. After the 1974 application, Plaintiff continued to
apply to Lees Junior College from 1975 through 1982. Plaintiff
submitted the same information and application, and at no time
gave the admissions committee additional information to consider.
The only additional fact the committee did consider in subsequent
years was the altercation which occurred on campus. (See attached
copies of letters sent to Plaintiff in response to his applications

for admission.)




Further, Affiant sayeth not.

%«m

Troy Es%[hger

STATE OF FLORIDA )

~ )
COUNTY OF ,ﬁq,,‘/,ﬁg )
et

The foregoing affidavit was subscribed and sworn to

before me by Troy Eslinger, this [Ca day of July, 1983.
Notary Public, State of Florida at Large

My Commission Expires April 20, 1987

/X/ / ?J/ /.//Ix‘%(j):,u“,‘,\/

My Commission expires:

Noétary Public




January 26, 1982

Mr. David Paul Brown
P. 0. Box 55
Jackson, Kentucky 41339

Dear Mr. Brown:

The Admissfons Committee has reviewad your applfcation for admission
to Lees Junior College for the Spring Semester 1982. After careful con-
sideration, the Committee has decided not to admit you to the college.

This decisfon 1s based on the judgement of the Committee that there
has been no change in the circumstances which led to earlier decistons
of the Committee.

We believe we have made the best possible decision at this time for all

concerned.

Sincerely,

Virgll Lykins
Director of Admissions

VL:eb
CC: Pegagy Payne

Don Brashear
Peter Mitchell




Lees Junior College

TELEPHONE 606 666-7521

September 17, 1981

Mr. David Paul Brown
Box 55
Jackson, Kentucky 41339

Dear Mr. Brown:

The Admissions Committee has reviewed your application for admission
to Lees Junior College for fall semester 1981. After careful con-
sideration, the committee has decided not to admit you to the college.
This decision is based on the judgement of the Comittee that there
has been no change in the circumstances which led to earlier decisions
of the Committee.

We believe we have made the best posible decision at this time for all

concerned. :

Sincerely,

Virgil Lykins
Director of Admissions




Lees Junior College JACKSON, KENTUCKY 41339

TELEPHONE 606 666-752)

September 8, 1978

Mr. David Paul Brown
BOXSIES
Noctoxw SKYam 41631517

Dear David:

The Admissions Committee has reviewed your application for
admission to Lees College for the fall semester of 1978.
After careful consideration, the Committee has decided not
to admit you to the College.

This decision is based on the judgement of the Committee
that there has been no change in the circumstances which
led to earlier decisions of the Committee.

We believe we have made the best possible decision at this
time for all concerned.

Sincerely,

Virgil Lykins
Director of Admissions

VL:dm




®

Lees Junior College JACKSON, KENTUCKY 41339

TELEPHONE 606 666-7521

January 26, 1979

Mr. David Paul Brown
Box 5
Noctor,s K edi1:3.57.

Dear David:

The. Admissions Committee has reviewed your application for
admission to Lees College for the spring semester of 1979.
After careful consideration, the Committee has decided not
to admit you to the College.

This decision is based on the judgement of the Committee
that there has been no change in.the circumstances which
led to the earlier decisions of the Committee.

We believe we have made the best possible decision at this

time for all concerned.
Sinc rely,

V1rg11 kins
Director of Admissions




September 3, 1980

Mr. David Paul Brown
B @ Box 55

Jackson, Kentucky 41339

Dear David:

The Admissions Committee has reviewed your application for admission to Lees
Junior College for the fall semester of 1980. After careful consideration,

the Committee has decided not to admit vou to the college.

is decisioniss based on the judgement of the Committee that there has been
change in the circumatances which led to earlier decisions of the Committee.

believe we nave made the best possible decision at this time for all
concerned.

Sincerely,

Virgil Lykins
Director of Admissions




September 4, 1979

Mr. David Paul Brown
P B BOsEE55
Jackson, Kentucky 41339

Dear David:

issions Committee has reviewed your

dmission to T.ees College for the fall

rareful consideration, tha Committee
to the Colilecacy

apnlication €for
semester of 1979.
has decided not to

is hased on the Judaoement of the
Lean ne chanage in tha

Ll

Committee
circumstances which
ar docisions of tha Committee.

aga made the best nossible decision at this
N AN A
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September 1, 1977

Mr. David Paul Brown
BOSEELS
NOGEO LS RYE =4y E3557

Dear David:

The Admissions Committee has reviewed your avplication for
admission to Lees College for the fall semester of 1977.
After careful consideration, the Committee has decided not
to admit you to the College.
his decision is based on the judgement of the Committee
hat there has been no change in the circumstances which

3

1
S -~ A I =9 ~ I —ETHL ey e e
ed to earlier decisions of the Committee.

At
t
1

A

We believe we have made the best possible decision at this
time for all concerned.

Sincerely,

0

Robert Lovelv
Director of Admissions




January 4, 1977

Mr. David Paul Brown
Box 15
feXehone @ LREaisg

Dear David-

The Admissions Committee has reviewed vour a»nnlication for
admis3ion to Lees Colleqe for the snrinag semcster of 1977.
Pfter careful consideration, the Cormittee has decided not
to admit you to the Cnllege.

hased on tha judoment of the Committee
been no change in the circumstances which

decisions of thn

e believa we have made the hast

time for all concerned.

Committec.

nossibhle decision at this

Sincereclv,

ert Lovelvy
of 2dmissions




o ey

LLees Junior CO”(—DQ@ JACKSON, KENTUCKY 41339

TELEPHONE 606 666-7521

August 24, 1976

Mr. David Paul Brown
Bosil's
NoOCEOL 7 KY  dili8 57

Dear David:

The Admissions Committee hes
admission to Lees College for the
After careful consideration, the
to admit you to the College.

This decision is based on the
that there has been no change in
led to earlier decisions of the

We believe we have made the
time for all concerned.




September 5, 1975

Mr. PRavid Paul Brown
Box 15
Noctor, Kentucky 41357

Dear David:

Committee, we have decided ¢

After raview | s pdmissio

ns
deny wvou admiss Lees Colleage for the Fall of 19275.

It iwas t! = ng of the Committee that there has not been
found a signif: nt change in circumstaoces at this point in
tirme to ; a change in the Zdmission décision of 1974.

Sincerely,

Dean Smith

Fred Landrum
Bill WNoel

David Van Winkle




December 31, 1975

“Mr. David Paul Brown
Box 15
Yloctor, Xentucky 41357

Dear David:

The Adnissions Committee has reviewed vour application for
admission to Lea2s College for the spring semester of 1976.
After careful consideration, the Committee has decided not
to admit you to the College.

This decision i3 based on the judgment of the Committea
that thaere has b2en no change in the circumstances which
led to earlier decisions of the Committee. In fact, inci-
dents this fall concerning your relationship to the campus
and to the Campus Security Officer have, in our minds,
substantiated the wisdom of the nrevious decision3 of the
Committee.

We believe we have made best possible decision at this
time for all concerned.

Sincerely,

Robert Lovely
Director of Admissions

o

RL :bb

cc:Dean Smith
Fred Landrum
Bill Noel
Da:id Van Winkle




June 12, 1974

Mr. David Paul Brown
Box 15
Noctor, KY 41357

Dear David:

After careful review by the Admissions Comnittee, we
have decided to deny you admission to Lees Junior
College for the fall semester of 1974.

We evaluated recomnendations from several sources and
feel neither you nor the college would profit from
your attendence at this time. If you feel your situa-
tion might change in the future, you are able to re-
apply for admission no earlier than the second
semester of the 1974-75 academic year.

Sincerely,

Peter T. Mitchell
Diractor of Admissions

Dean Smith, Dean Landrum, Dean Noel




TO: Judge
FROM: Donald
DARBe S8 9583
RE: 82-318
David Paul Brown v. Lee's Junior College & Troy Eslinger, Pres.

PEHSIMondays, 18=2:8 =83 a il -3 0 Matm:

Synopsis: P1ff brings this action alleging that
this Court has jurisdiction under Title 29,
U.S.C. §794 and the 14th Amendment.

Beginning in June of '74 and for the next 8 years,
plff applied for and was denied admission to

LJC. He brings this suit alleging that he is

a handicapped individual deserving to be
rehabilitated and that because LJC receives
federal assistance-in these rehabilitation
programs, LJC had no right to refuse his
admission.

P1ff was seeking to use his veterans' benefits
in going to college, but now having lost the
right to use those benefits seeks compensatory
damages of $2 Million, $500,000 in punitive
damages and an injunction restraining LJC from
refusing him admission.

Pending Motions:

1. #17 - Def. has moved for leave of Court to file its PC memo
one day late. It was mailed on the 14th, the last date
to file, per standing order. Atty's affidavit sets forth
the reason it is late (#18).

Substantive Issues:

1. Whether plff is a handicapped individual as defined by statute?
Def. points out that nowhere in the complaint or discovery
undertaken by def. has plff shown what his alleged mental
defect is.

Whether plff is "otherwise qualified" for admission to LJC?
Unless plff meets LJC's admission standards, his mental defect
notwithstanding, he has no basis for alleging that his rights
have been violated and that LJC has discriminated against him.

Def. points out in its PC memo that plff's GED score did not
meet the standard set for all applicants at LJC.

Procedural Issues: ldﬁzdf
/plaintiff

1. Whether has exhausted his administrative remedies?
Def. cites Doe v. NYU, 442 F.Supp. 522 (1978) for holding
that administrative remedies were available for these type of
complaints which must first be completed before coming ‘te Court.
Whether the action is barred by the Statute of Limitations?
Def. asserts that Ky.'s S/L is applicable and that regardless of
whether you follow the strict one-year S/L or the more liberal

S5-year S/L, the action is barred, since S/L began to run in '74.

Whether a private citizen has a cause of action under 29 USC §7947?

Defendants' PC memo is VERY GOOD.

It should be filed.
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