Your Honor, also.
MR. KIRKLAND: That's all the questions

I have, Your Honor.

E=CROSS=-EXAMINATION
HARWELL 3
lanton, my name
Harwell, and I represent Mr. Edgar Jones.
Blanton, you have
on Thursday and, again, have testified
to where you moved your truck when you
access road and came out on

680,

marke

way I
I done it approximately.

[ARWELL : fes, i I understand

the permission of
Marshall to pas
so that it might be marked. This

a little bit closer view of the access road
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May the Court please.
my notes are correct that was not previously markeg
pretrial, but sl d be marked for identificatioz
Defendant

THE COURT:
p 1

CLERK OF

for purposes

he Court please.
Government this morning. Son
lawvers have seen it, and I'm not sure
them have, Your Honor,
THE COURT: ALl rights Let
all counsel.
HARWELL: Your Honor,;

looking at that, I would like to have,
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>urt®®s permission, this marked for identification
Defendant's Exhibit

ssing

Your Honor,

previously
identified as NPM No.
been marked for purposes
=

as Defendant

REPORTEFRIC
REPCRTER?'S

marked
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This exhibit has

been shown to all

THE COURT: Thank you, sir.

(Reporter's Note: At this time th

handed the witness the photograph.

Q5 Mr. Blanton, th
h just handed you that which has been mark
Daefendant Edgar Jones' Exhibits 3 and 4
pictures of an ar that are somewhat similar.

thos: ictu: as to the area depict

A. Yeah. This looks like
road on Bill Hall Branch and where Ray-Mac came out
1@ main blacktop road.

All right, sir. When you
say the road that's Bill Hall Br: Kentucky
HIghway 680, is it not, from McDowell across--

AL I guess. 1 don't know the
number of the road.

All r}ght, sir.

access road, is it not?
Yes, sir.
All right, sir. ' And

Does that picture depict a view of that

ess road where the intersection is that is

Dale Soergel Moore Shaw & Associates
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similar to the way it was in February,

A Well, that point is not as
as it was. They got a pipeline there now. It
be steeper than what it is now.
That's the area where it's
and foliage?
Yeah.

All right, sir. But as

the access road and that

picture depict it

in February of

Well, the road was more
eve, in February when this shooting
happened. There wasn't no big hole right there
(Indicating) at € >4 i the hill.
Q. All right, six,
e at the bottom of th
A, No. You know, it was more
flatter ground,
o that we can explain

jury, are you able, sir, with the Court's

permiassio: to use one of the grease pencils up there

and~--and I would ask that you outline where it was
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that your truck came to rest on Tuesda

after

one and a yellow one and a black one. I would ask you

if we

would, si: : and then on No. 3, in

stand

vou came out and vou turned, and you came to a stop,
- -

ockay.

what I am saying; after the shooting. You sai

the shooting that you've described
A, Yeah.

MR. HARWELL: Mr . Marshal, there's a red

could use the red one, sir.

te At this time the Marshal
ne a pen.)

No
wit

WITNESS : I'll give you a general ide;
COURT: Which one?

I'd like you to do

HARWELL: Number 4 is more of
may the Court please.

You want me to

That's the only thing you're
where it come t« stop?

Now, you under-

Then everybody ran off the hill.

Dale Soergel Moore Shaw & Associates
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then, not after the grader or whatever pulled it
where it came to a stop on February 16 after the

shooting.

(Reporter's Note

ote:
the photograph.)

THE WITNESS: You want to know both

The witness marked upon

THE WITNES This one right here
don't look like it was as far as the
but I'11 give you the general area.
area there in red showing where my truck
stopped at and which way it headed.
Q. Would you put-- Where you

marked it, would you put like an arrowhead to repre-

sent the front of your truck

MR. HARWELL: Judge, understanding
Honor's rule about staying here can I have the
back and look at what he's marked,

Dale Soergel Moore Shaw & Associates




THE COURT: Yes.

(Reporter's Note: At this time the Marshal

handed Mr. Harwell the group of photographs

THE WITNESS: One of them don't look as
far as the other one does because it was took at a
different angle.

MR. HARWELL: All right, sir. Mr. Marsha
would you hand that back.

(Reporter's Note: At this time the Marshal

handed the witness a group of photographs.)

Q. What I'd like you to do,
Mr. Blanton, looking at that picture and the red arrow
which you have drawn, is tell me, sir, approximately
how far it is from the back of your truck to the
nearest point on that access road. How close is that?

A, I would say it would be
highly impossible to tell you by looking at this
picture.

Q. No, sir. Relying on your
memory and what occurred on the sixteenth day of
February tell me about how far the back of your truck
was .

A, About fifty to sixty foot
to the closest place to this access road--is what

you're asking me.

Dale Soergel Moore Shaw & Associates

COURT REPORTERS
210-A DISTILLERY COMMONS
LEXINGTON ROAD AT PAYNE
LOUISVILLE, KENTUCKY 40206

502) 587-6006




Yes, sir.

I'm saying fifty to sixty

All right, Biz. ~Thank you,

MR, HARWELL: Judge, if I could have one
more photograph marked.

THE CLERK OF THE COURT: Your Honor, the
photograph not previously marked and identified
as NPM, Defendant Jones' No. 3, has now been marked
for purposes of trial as Defendant Jones' Exhibit
No. 5.

THE MARSHAL OF THE COURT: Your Honor, this
exhibit has been shown to all the attorneys.

THE COURT: Thank you,

(Reporter's Note: At this time the Marshal

handed the witness a photograph.)

Q. Mr. Blanton, you have testi
fied about the route that you took to the Ray-Mac site
on Tuesday, February 16, going up John Hall Branch
and passing what you referred to as the Edgar Jones

You have just been handed, sir, that which
the Clerk has marked for identification as Exhibit 5.
that John Hall Branch road.

Let me ask you, sir, do
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you recognize that which is depicted in that picture?

A Yas, sir. It's Edgar's

Beg youxr pardon?
It's Edgar's tipple and
Arnold Turner's tipple and Jake--Nick Cooley's tipple |

Q. aAnd the John Hall Branch
road, is that right?

Yes, sir.

MR. HARWELL: All right. with the
Court's permission I would ask that the Marshal pass
you a yellow grease pencil. I think there was one
up there this morning, Marshal, when we came to court,

(Reporter's Note: At this time the Marshal

handed the witness a pen.)

3 128 Now, if you would, sir, I
would like you to mark as to the three tipples you
have mentioned an identification, all right, sir.

A Yes, sir.

Q. The sign on the tipple

that you referred to as the Edgar Jones tipple, that

sign said JPL, does it not?

A. I don't know if there's a
sign there now or at that time or whatever.

QL You're right. Let me
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back to that time.

Does that picture depict
John Hall Branch road and those tipples essentially
as they were and substantially as they were in
February, 19827

Yeah, they lock the same.

A1l right, Blr.

As close as they could be.

211 right; sir. Now, do
you know what sign there was On the tipple that in
your testimony you kept calling the Edgar Jones

tipple in February of '82?

A I never seen no sign on

the tipple, that's what I'm trying to say. I don't
know.

Edgar changed his name two
or three times, as far as that. As I knowedrthe
tipple Edgar Jones owned it and runned it and things.
That's the reason I called it the Edgar Jones tipple.

Q. All-right, sir. - You've
got a grease pencil in front of you, do you not, sir?

A, es, sir.

Q. I'd like you to draw a
line from the tipple that you referred to as the

Edgar Jones tipple off to the left across the John

Dale Soergel Moore Shaw & Associates
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Hall Branch road, and put an E. J. by it to identify
it. Would youn?

A, a line from the left
of Edgar's tipple?

G 2 Start with Edgar's tipple,
the one vou called tipple, and draw a 1line
across the road--

Az Yes, sir.

Q. --to your left, as you're

gsitting there, and at the end of that line put an

S

MR. HARWELL: For purposes of the record
you're using a yellow grease tipped pencil.

(Reporter's Note: At this time the witness

marked upon the photograph.)

THE WITNESS: It's not tco plain but I'd
say you can make it out.

Q. All right, sir. DNow you
mentioned two other tipples up there. I think you
said Joseph Mining, did you not?

A. What did you say?

Q. I said you mentioned in
your testimony two other tipples.

A Yes, sir.

Q. All i right, sixr. And did
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you mention one of those as being the Joseph Mining
tipple?

A. I don't know if the name
was Joseph Mining, but one of them is--is Arnold
Turner's tipple, and the other one is Nick Cooley's
tipple.

Qe All right, sir. Let me get
you to do this. Relative to the first markings that
you have where is the Arnold Turner tipple?

It's above-- It's above

All right. Let me ask you

if you would do this, sir. Put that yellow grease

tipped pen on the picture right there at the edge of

the Arnold Turner tipple, and draw a line up to the
left similarly to that which you did for the first
one.
(Reporter's Note: At this time the witness
marked upon the photograph.)
Okay. I got the line drawn
Put an AT
ALl right.

(Reporter's Note: At this time the witness
marked upon the photograph.)

Q. Now, where is that third
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A. It's almost straight across
from Arnold's tipple.

Q. It is on the other side of
the railroad tracks, is it not?

A. And also the creek.

Q. And the creek, that's right

Let me get you to take that

vellow grease pen that you've got, sir, and put it on

the third or the Nick Cooley tipple. This time instea
of drawing to the left draw over to the right, to the
outside perimeters of that photograph.

(Reporter's Note: At this time the witness

marked upon the photograph.)

Q. Then put an N. C.

(Reporter's Note: At this time the witness

marked upon the photograph.)

A. Okay .

Qs All 'right, sir. Now,; if.1
understand your testimony from last Friday, you said
on Tuesday that you left McDowell and headed toward
the Ray-Mac job site, is that right?

A. Yes, sir.

Qi And you said you went by
Edgar's tipple up John Hall Branch, is that right?
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the 'tracks and the Nick Cooley tipple, isn't that right?

A, Yes, sir.

Q. And the fact is you also
went by Arnold Turner's ple, did you not?

A. Yes, sir.

Q. And you also passed across

A, Yas sir.

Q. All right. And I believe
you said, sir, that you saw thirty or forty men, and
you referred to them as being at the Edgar Jones
tipple?

A,

Q. I'll ask you, sir, looking

at the photograph before you, Exhibit 5, look at the

very bottom of the photograph, the John Hall Branch
rcad, okay.

A, Yes, sir.

2% As you proceed up that
road and before you get to the tipple you refer as
Edgar Jones, there’'s not really a place to pull of,
is there?

A, No, sir. There's one after
you cross the railroad tracks there and then the one
up there before you get to Edgar's tipple.

Q. A1l ‘right, sir:
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fact of the matter is that there is a place you can

pull of between what you call the Edgar Jones tipple

and the Arnold--Arnocld Turner tipple, isn't that rightp

A, Yes, sir,., - That's where
Edgar parks his trucks waiting to dump.

Q. And the fact of the matter
is, the men you saw that morning were in that area
between those two tipples, isn't that right?

A, Yes, sir.

MR. HARWELL: With the Court's permission
I would ask the witness to be given a red pen. There's
one there, Your Honor. I'd like to have him circle
the area where he saw those men on that Tuesday mornin
between the two tipples.

Q. Have you got a red pencil

A, I've got a red one here.

.2 R All xight, sir: Now;
you've been marking that one in yellow, haven't you?

A, Yes, sir. I marked On
this one (Indicating) with the yellow.

Q. All right, sir., Now I want
you to mark the area--

A, Can I draw.a circle?

Q. -~and make it as precise as

Dale SoerGel Moore Shaw & Associates
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you can as to where those men were on that Tuesday
morning.

A, Can I draw it--a circle?
Will that be fine?

05 That'll be all right, sir,
as long as it is your best approximation of where
those men were.

(Reporter's Note: At this time the witness

marked upon the photograph.)

MR. HARWELL: May I see that photograph,
Your Honor?

(Reporter's Note: At this time the Marshal

handed Mr. Harwell a photograph.)

MR. KEHRLI: Your Honor, before further
guestioning in that regard may the Government also
see the photograph, please?

THE COURT: Yes.

(Reporter's Note: At this time the Marshal
handed Mr. Kehrli a photograph.)

(Reporter's Note: At this time the Marshal
handed the witness a photograph.)

Q. The Marshal is handing back
to you, Mr. Blanton, that which has been marked for
identification as Exhibit 5, and I have looked at it
as has the Government. You have drawn a red circle

depicting where you are telling this Court and this
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jury those men were gathered on that Tuesday morning,
is that right?

A, Yes, sir. They-- 'They
could have took less space if they was closer together
but they had cars parked there and they wasn't all,
you know, in a bundle. They-- They catitered
out. They was all looking sort of toward the center
but was scattered out.

S g Yes, sir. Isnlt i1t a fack;

sixr, that some of those cars and some of those men

were north or to the upward part of where your circle

is, up toward that second tipple, the Arnold Turner
tipple? Weren't there men up there Tuesday morning
that you saw?

A. The best of my memory there
was some standing on the scales and there was a car
parked on the scales. Also, like I said, there was
cars, .and they was all ganged up, in that circle. I
tried to give you a general idea of where they was at.

2 All right, sir. But are
you telling me that there were no men that you saw
Tuesday morning and no cars parked closer to the
Arnold Turner tipple than you have drawn?

A, Well now, what I'm saying--
What I seen was in this area (indicating), and it
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might have been because I was looking harder at the
group than I was up there because you don't have much
time. About the time you get up to his tipple--you
come up a little hill, and then that's when you spot
them. You've got to come up the hill to see.

There could have been more
there. There could have been less because I was--
when I topped the hill it sort of surprised me, them
being there. I figured they'd be up at the job si

They sort of surpised me
and I looked at them there, and I was looking to see
who 2all I could see in the bunch and things. I wasn'g
paying that much attention to Arncld's tipple because
I--I was looking there at that place.

\5 I see. So they could have
been up beyond that circle?

A. They could have-- They
could have been parked anywhere up and down through
there.

Qi All right, sir. Did you

see Phillip Booth there on that Tuesday morning?

A, Yes, sir.
Q. Did you see Phillip Dale
Moore on that Tuesday morning?

A, Yes, sir.
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Qe A1Y right, sir.  ¥You indi-
cated earlier that -- that Phillip Booth and Phillip
Dale Moore were there and you made some comment shortl
thereafter in your testimony, sir, that they--they
hollered and shook their fist at me. Were you referr-
ing to Phillip Booth and Phillip Dale Moore?

A, There was a group of men

here, and I spotted some of them and recognized some
of them at the time, and some of them I didn't know.
They-~ When I said they there was a bunch of them.

Qs All:right; sir.  What I'm
asking you, was Phillip Dale Moore one of those men
that hollered and shook his fist at you that morning?

A. I don't know about Phillip
Dale Moore for sure, but I could swear that Phillip

Booth did.

Ak Ak RA bk kN
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sir; in

a menacing mad

.

AL Well, I diédn‘'t take it

A g

: &

It might have been but I didn't take it

fellow Booth that

ing abo 'ist and gestu:

ion yvou took t » & man who was the

£

had caused it tI previously night,

ight?

3

When that

the previous cells, T

Phillip Booth never identified himself,

should say,
if I understoocd your testimony.

A, ] si;
5 you did sayv to him

" Yrgm ey 3 oY I - o> nom s 22 99"
I know who you are I know it's yvou?

Something correct?

I called him

by name and told him I knowed who he was, and- ~-- and

he kept on talking. I hung up on all

three or four calls. answered one and hung
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There might have been more

have hung

-ecognized,

them

And through the
I did tel 1im I knowed it was Phillip =--
Booth o done the talking.

Could you hear,
any ‘extranous noise, any background noise

le talking or music playing or a television

A, There:
was talking loyder than what we would
was hollering and going on a
In the background
In the background.

From wherever he wa

Yes, sir.
I see. Could vou -- Based

on what vou heard : the background could you

identify where it was he was calling from?
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couldn‘t.

nake out the

sir T

Dy X
Q. Could vou make out the

% %

said by any 6f those

Yes, sir.
Scared you?
Yes, Sir.
Scared
believed that Phillip Booth
carrving out his threats?
Not
hiring somebody
Blanton, on
Thursday you indicated that you saw Phillip Dale
Moore —-- Let me start c e Strike that.
This past Thursday when
yvou were testifying you stated that on Tuesday --

MR. SELF: Objection, Your Honor.
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wish to renew our motion.
THE COURT: Overruled. Go ahead.

You testified, sir, that

you saw Pl iy - Moore shooting at vou on

Tuesday, Februar: Do vou recall

Yes ir. 3 : on

tht
that on

shooting

sir, Ivasd,
right, sir. You may

what were they

wasg
shotgquns or nothing. It was just -~ You're talking
about these two boys now?

Ph

could see was a
pistol a-shooting
Let's talk

to be fair with this jury.
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Phillip Booth, did you see him with

256

Did you see him

Yes, sir.
All right,
was pointing it in

A,

Did vou

Qo
vour direction?

A, Yes, sgir.

Q. And vou're absolutely
convinced of that, aren't yvou?

Yes, sir.
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All right, sir,  No

=

doubt yvour - mind about t

MR,

HARWELL:

P % o 4
asi avx

A

th

Tan - o - -y
lease, may I k th

4

pasgsed .Covernment Exhibit 31 and

secona

3

COURT

Al right.

TER'S NOTE:

(REPOR THE MARSHALL

WITNESS A DOCUMENT

AT THIS

have
HAN
WITNESS
handed

B that which has marked as

lanton,

pho

which is togra

ich :

%

vh

peen

a5

February

1982 road off

8

John get you, s

ase the Court,

oy
Blalsl

MR. HARWELL: I'm sorry,

it

SELF :

February 16.
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truck?

with me

of America,

A'

that

February i

de

hat

that

3 1 o
1O0KS

It

from

hat
magnifying
agree

says Local 5967, United Mine Workers

Kentucky?

That last number
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seven

bottom picture

on

dicating)

better

one.
o
Government Exhil

epicts

5

Jason
Jason
pid

pickup

Yeah,

you

truck

I did;
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And you saw that
Yeah,

And what did

something about
didn't 1¢t?

tell you

McDowell,

3

right,

e
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Mr. Pafunda.

Do you remember

you Pafunda was

in

McDhowell,

Blanton,

February of av

aware of

meeting on the S:

~

4o T &
Lileg
Ray-Mac hill

T2 3004
didn't.

re not aware of

e » 4 v
O, B1lT .
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All

know Danny

airy. T 86
matter of

hold coal

¥

ne was.

when it stopped as it
up there on that hill that day?
A, What day?
February 15.
didn't. Danny
the first I never did
stop for any load.

narket and Danny was

there was a picket

sir Let me

you this. On February 16 did you see Danny
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T &

It would be
because they was at t bottom

the shooting took

was on top.

PRy

{indicatinc

May the

into evide

any of the def

(No response.)

THE COURT The United Stateg;
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ion, Your Honor.

objection, let
identified a
admitted a

5

P~y 3% 9@ ~ s
Your Honor?

THE

Dale Soergel Moore Shaw & Associates

COURT REPORTERS
210-A DISTILLERY COMMONS
LEXINGTON ROAD AT PAYNE
LOUISVILLE, KENTUCKY 40206

502) 587-6006




Reporter's Note: Whereupon
a Bench conference was held
where the following was
heard:

Can we break right

COURT: : 1 want to break before
redirect?

MR. SELF:
otherwise, Your Honor.

THE COURT: Okay, all right.

Reporter's Note: Whereupon

the Bench conference was

concluded.

THE COURT: We are going to be in
recess for fifteen minutes. You are under the not
now admonition. Do you understand?

Any objections or
corrections to the Court's admonition?

MR. SELF: No, Your Honor.

THE COURT: Mr. Marshall, please

jury for fifteen minutes.

THE MARSHALL OF THE COURT: The jury
may be excused.

THE COURT: may go ahead.

MR. PAFUNDA: I go with him?

have to.
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THE COURT: All right;
THE MARSHALL OF THE COURT: The jury is
out of the courtroom, Your Honor.
THE COURT: All right, please excuse
the witness and the rest of the courtroom.
THE MARSHALL OF THE COURT: All rise.
Court will stand in recess for fifteen minutes.

Reporter's Note: Whereupon

the Court was recessed at

102 38%

Reporter's Note: Whereupon

Court was resumed at

105535

THE MARSHALL OF THE COURT: All rise.
The Court is again in session. Be seated and come
to order.

Your Honor, all Defendants

and counsel ‘are present.

THE COURT: e jury is not in the
courtroom.

MARSHALL OF THE

COURT: Yes, I understand

request for a hearing out of the presence of

jury.
MR. SELF: Yes, Your Honor, just

things we anticipate going into on cross examination.

i
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I didn't want to have to come up to the Bench a
couple of times. Just do it before the jury comes
out.

Before I do that, Your

Honor, again, I. hate renewing my motion. But

the guestion necessitates it. My motion for 613,

to be furnished copies of any statement that is used
to impeach. The Defendant, Mr. Kirkland, specifically
asked didn't he make the following statement to
a specific individual. We have not been furnished
that. I have asked Mr. Kirkland for it during the
break, and I am again renewing my motion on the
record for copies of any statements that are attempted
to be used to impeach a witness from.

THE COURT: Do you have any such
statements, Mr. Kirkland?

MR. KIRKLAND: Your Honor, certainly,
I don't have any written statements. I do interview
witnesses, and I have done that fairly diligently
in this case. But when you read Rule 613, it is not
apparently as interpreted by Mr. Self.

It says in examining a
witness concerning a prior statement whether written
or not, and of course none of these were, the
statement need not be shown nor its content disclosed
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to him at that time; but on regquest, the same shall
be shown or disclosed to opposing counsel.

Well, obviously if it is
not a written statement, I can't show it to anybody.
And it has been disclosed to opposing counsel when
I asked him the gquestion. I said did you tell so
and so, you know, whatever.

So he is fully aware of
the statement. It has been disclosed during the
course of the examination. And I can't hand over to
him something that doesn't exist, and he knows that.

THE COURT: I think it is just like
the tapes. He.is still probing.

MR, 'KIRKLAND: I don't blame him for
probing, Your Honor. If I had a written statement,
I certainly would have turned it over. You know
that'

MR. SELF: Your Honor, I don't
think the Rule specifically requires that it be
written. It just requires -- the basis for the
Rule as indicated in the annotations is to —-- designegd
to protect against unwarranted intrusions or
insinuations that a statement has been made and the
fact is to the contrary. If he has written or

oral, we request that we be advised of it; and if he
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is going to advise us during the course of it,
that is his position. I will keep renewing it
every time it comes up, Your Honor. Thank you.

MR. PAFUNDA: Your Honor, before the
jury is called back, I recall from last Thursday
with matters that were brought up about the affair
in Prestonsburg, I still have the right to call this
witness as if as to that matter. Correct?
I believe the Court granted me that permission.

Mr. ‘Dause =~

THE COURT: (Interrupting) Well, let
me ask you this: We have brought on this
additional statement that this witness has made.
There is an objection to the statement. You were
afforded the opportunity to cross examine him as to
those statements. You have waived it you said. You
don't have any examination.

MR. PAFUNDA: That is not what I am
speaking of, Your Honor. What I am speaking of was
on direct --

THE COURT: (Interrupting) You are
speaking about something which occurred in
Prestonsburg.

MR. PAFUNDA: Correct, Your Honor.

THE COURT: Well, what is it?
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MR. PAFUNDA: I don't know vet.

THE COURT: I thought in the
admonition, we did away with that stuff.

MR. PAFUNDA: That is met it, Xourx
Honor. It is with regard to any statements he made
down there under oath. And when I approached the
Bench on Thursday, that was the tenor of my regquest.
And I believe, if Mr. Dause recalls correctly,
the Court granted me the opportunity at a later time
to call this witness as if on cross examination
because these matters came out in direct testimony
through the witness' response to certain guestions
by Mr. Dause. I just wanted to clarify that point
at this time before the jury is brought back into
the couxrtroom. . And as I indicated at the Bench, I
wasn't going to go into the whole matter.

THE 'COURT: Well, certainly if a
witness under oath in Prestonsburg made a statement
there in Court, you certainly are entitled to show
that.

MR. PAFUNDA: Okay. That was the
purpose of my request on Thursday.

That is good impeachment
providing the proper foundation has been laid.

MR. PAFUNDA: And I will even show the
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Court the questions if it comes up. I don't know
1f 31t -will orinot.

MR. SELF: I don't think he is
asking the Court the right to call him back and ask
him if he didn't make this statement, then call
witnesses to show if he did or didn't. He has
known about this for months.

THE COURT: He can lay his foundation
here. He is not going to call this witness back
until his turn comes.

MR. SELF: I just don't want, you
know, the opportunity that every one of these
witnesses, if they think of something later down
the road, you know, bring them back as if on
cross examination, Your Honor, having witnesses
running in and out, and in and out constantly.

THE COURT: No, we are not doing that.
And I think that is why reserved it at that time.

MR. PAFUNDA: That is correct, Your

It may not even occur, Your Honor, if it
please the Court.

MR. DAUSE: I take exception to what
Mr. Pafunda says only to this extent: I thought
he was going to do that between Thursday and

today. I thought that was his expression and
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tenor at the Bench, and Your Honor gave him that

right. Other than that, I don't differ with Mr.

Pafunda's memory on it on what was requested and
on what the Court's ruling was.

THE COURT: Atl rights

MR. DAUSE: There are a couple of
matters that have come up on redirect we thought we
should address the Court on out of the presence of
the jury.

THE COURT: ATl righty

MR. DAUSE: First, at a prior hearing,
at a suppression hearing which I believe Mrx.
Pafunda conducted, there was a gun that was
testimony was corncerning. We would ask permission
to show that gun to the witness to see if he
recognizes that gun as . the gun involved in this
incident, the shooting incident. That is the first
thing we would do.

Secondly, Your Honor --

THE COURT: {Interrupting) Well, let
me ask you this: Is this a gun which was going to
be introduced into evidence?

MR. DAUSE: Your Honor, I am
anticipating it will be introduced through other
witnesses. We would not move --
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THE COURT: (Interrupting) No. I
mean it is going to be introduced by the United
States?

Yes, Your Honor.

All right. Then mark

MR. WALBOURN: Your Honor, may I inquire
as to which gun he is talking about?

MR, DAUSE: A gun that Trooper
Forsythe testified as to in the suppression hearing,
and testimony that came with regard to Defendant
Hall if I remember correctly. It is already in the
Clerk's custody.

THE COURT: It is on the exhibit list?

MR. SELF: C,  Your Honor.

MR. WALBOURN: All I am wanting to know
is which gun? There were several.

THE C ' Look at it, the exhibit

DAUSE:

COURT:
SPENCER: Your Honor, if they are
just going to ask the question to identify this gun

to see if he can identify it, I would move for them

to do that by avowal outside of the presence of the

Dale Soergel Moore Shaw & Associates

COURT REPORTERS
J.A DISTILLERY COMMONS
ROAD AT PAYNE




jury because once they put him on the witness stand -
did I understand you right when you said that you
are going to ask him if he can identify the gun?

THE COURT: Right.

MR. SPENCER: Because once it has been
paraded in front of the jury, then the prejudice
and bias is already there.

THE COURT: It is on the exhibit list.
They can mark it.

MR. WALBOURN: That is true, Your Honor.
I just don't see how it is redirect examination.

MR, DAUSE: Mr. Pafunda and I think
all the other defense attorneys went over the facts
of the shooting,; Your Honor. I think it is well
within the scope of cross particularly --

MR. WALBOURN: {(Interrupting) That was
all in the scope of direct examination, Your Honor,

3

that is where it all got started from.

MR. DAUSE: Particularly in view of
the gquestions I think asked of Mr. Pafunda as to
whether or not he told somebody else it was a rifle
or long gun as opposed to a pistol. I think it
particularly makes it appropriate in redirect.

THE COURT: I'think $t 18 rather

specific. I'm going to say this, and we're going to
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off of it, gentlemen.

I think it is specific
in the cross examination. They ask whether Phillip
Dale Moore had a pistol ~- Phillip Booth had a
pistol. Now, let's see.

MR. PAFUNDA: Your ‘Honor, T think Mr.

this is Drexil Hall's pistol and

MR. DAUSE: Yes, Your Honor. That
what I attempted to say at least, That we would
sking to see if the witness recognizes it as
the pistol that was used by Mr. Hall to fire at him.
MR. KIRKLAND: Your Honor, if the Court
as a practical matter, how could the
who was driving a truck, part of the time
slumped down by his own testimony at a distance
of twenty feet with lots of action and activity
identify that pistol as being the one that was used
How could he possibly identify that pistol as
opposed to one of thousands of others.
THE COURT: When he brings that up
on redirect, you will be permitted additional
cross examination. I think that is a valid question.
MR. KIRKLAND: Your Honor, as Mr. Spencer

points out, once you wave a pistol around in front of
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the jury, I think the damage has been done. If he
says I don't know whether that is the pistol or
not, it appeared to be similar to that one, then
you haven't got it into the position to introduce
it ¥our+-Honor.

THE COURT: Gentlemen, we don't know
what the witness is going to say. We are arguing
right now. We have had four attorneys here, two
over there, and we are arguing about something that
we don't know is going to happen.

MR. THOMAS: Your Honor, that is my
problem. He has been in here the whole time we
have been arguing.

MR. KIRKLAND: He overheard the entire
testimony of counsel, Your

THE . COURT: Well, I don't think
anyone asked for him to be outside. Only for the
jury.

MR. KIRKLAND: I am sure it doesn't
make any difference. I'm sure he would tell the
truth. But as a physical fact, Your Honor, the
Court knows there is no way he can identify that gun
from thirty feet away. That gun is no different
from any other gun at a distance of thirty feet with

all the activity going on. If he had it in his hand-1
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THE (COURT: {(Interrupting) Are you
saying he can't ask the guestion?

MR. KIRKLAND: I am saying that as a
physical fact, there is no way that this witness can
identify that particular gun. And in the observance
of that physical fact, I think it is improper to
wave a gun in front of the jury and ask this witness
if he can identify it.

THE COURT: Should I put you on the

witness stand and let you testify?

MR. KIRKLAND: I don't purport to do

that, Your Honor. I just think that they have
admitted that there is an insufficient basis from
which this witness could possibly identify that
particular gun.

THE COURT: Well, let that be noted.

MR. DAUSE: Your Honor, another matter
we would like

THE COURT: (Interrupting) Now, I
have stated this before. Gentlemen, you know what
I said was incompetent evidence. They didn't object.
Now, a lot of times Court's feel compelled if no one
objects to something, to let it go on. I can see
sometime where the Government feels that if they

get something in, it is going to help their side of
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the caée. And I can see the defense seeing something
the same thing, just view it the opposite thing.
They figure it is going to help them more than it
is going to help you. We are going to sit here
two months on stuff that is incompetent. This we
can't do, gentlemen. Let's stay within the Rules of
Evidence.

Now, I think in view of

-8

the direct and the cross, it would be proper what
you have 'said. Do it. But as Mr. Kirkland says,

there is certainly a lot of falicies there that you

can get to the jury. This is you gentlemen's case.

Just let it'go.  Bring the jury back, and letfs get
started.

MR. DAUSE: Just one other matter
unrelated to the Honor.

THE COURT: Al right.

MR. DAUSE: Under Rule 613B in the
Federal Rules of Evidence, we think it would be
appropriate to move admission of the statements that
Mr. Blanton gave to Detective Forsythe. He was
asked about this I think during the examination of
Mr. Spencer I believe.

THE COURT: All right, Let me ask

you this: 1Is that a prior inconsistent statement or
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prior consistent statement?

MR. DAUSE: Your Honor, Mr. Spencer
I believe was attempting to show that there was an
inconsistency in the number of people that the
witness observed as to his testimony on direct and
as to -- as to his statement he gave to Mr. Forsythe.
I think that was the purpose for which Mr. Spencer

gsed the statement.

THE: COURTS If it is a prior —-—-_we
are getting this thing and if this or it is that.
Well, what basis does the Government seek to

&7

MR. DAUSE: Under 613 the jury
coming back.

THE COURT: We can do that later.
There are different rules for prior inconsistent
statements or prior consistent statements. Some
differ all together. We are going to have to explore

the basis for all of them.

proceed on behalf of the United States.
THE MARSHALL OF THE COURT: The jury is
the courtroom, Your Honorx.
THE COURT: All right.

Madam Clerk?
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THE CLERK OF THE COURT: The record may

so reflect, Your Honor.

THE COURT: Proceed.

MR. DAUSE: If the Marshall could get
the witness, Your Honor. Mr. Blanton is not in the
courtroom.

THE COURT: Get the witness.

MR. DAUSE: May I proceed, Your

THE COURT: Proceed.

REDIRECT EXAMINATION

Mr. Blanton, Mr. Harwell

was asking guestions about three tipples if I
understood .your testimony correctly. And I think
his question to you was corporate names. My question
to you, Mr. Blanton, in dealing with the tipples,
did you deal with a corporate entity? Did you
deal with individual people?

A Well, if I want a job,
I go see Edgar if I was going to his tipple. And if
I was on a job around the tipple there, I would see
Arnold. I don't know what the corporation's name

was. And Nick was the boss on the other tipple.
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And that is the only thing I knowed about.
0 And those people
the people you talked

A Yes, that is who I

would

All right. Thank you.

Now, I think thequestion was asked in c¢cross

examination as to whether or not you saw a cap in

a truck seat on Tuesday where the shooting incident

occurred. And did you testify that you had seen a

cap in the truck seat?

A Yes, sir, I did see

cap in the truck seat.
0 And whose truck wa

A Jason Moore's.

8 31%t?

Q. Did you see that cap on

anybody's head during this shooting incident?
A, No, Ididntt:
0 What did you see o
Jason Moore's head during the shooting incide
A I seen a boggan or
thing similar to a toboggan on Jason's he
Q Now, Mr. Blanton,

testified that bullets struck the cab of your

truck on that Tuesday. Is that right?
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Yes, sir.

Q. Would you describe to
the Court and the jury what kind of -- if they made
any holes, would you describe what kind of impact
that had or what effect that had on the cab of your
truck?

Well, they just -- some
of them went through the cab, and some of them
didn't go through the cab. Some of them just
dented up and just knocked the paint off of it and
stuff like that. And then some of them went --
tore places through the cab. Just different places
and things. Some of them you could tell real easily,
and some of them you would have to look real hard to
see, “You just couldn't pass by and see some of them.
You had to look for them, and stuff. In fact I
guess most. . of them was found was found by somebody
else pointing them out to me. I didn't look at it
that close.

(o} Now, can you tell the
Court and the jury -~ can you describe the kind of
holes that were made from the configuration of the
holes and the shape of the hole. Werxre they clean
holes, ragged holes?

A, Oh, they was clean. You
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could tell the paint had just been knocked off and
everything. It was real shiny and bright where they
would go through and stuff. They was clean holes -
just been made.

[0} I think further under
cross examination you testified on that morning of
the shooting, that vou were driving passed what
vou described as Edgar Jones' tipple, you saw
Phillip Booth shaking his hand at you?

A Yes. Phillip was one
the men shaking his hand at me.

o} Jere there other men
shaking their hands at you?

Yes, just about all of
them was.

Can you recall anybody

Not right offhand I
couldn't, I don't know for sure. Right offhand, T
couldn't testify who all was there. I
down and think about it and figure out
there.
0 Now, during Mr. Walbourn's

ross examination, I believe he asked you if you knew

a particular person who was sitting in the courtroom
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that you had not identified last Thursday when you
testified. Do you know that person?

A Yes, I do.

Q. And what is his name?

A He is a Moore. He is
Jason's

Which person are you

The boy in the red shirt
there, the second —-- right next to Edgar.

MR, DAUSE: I ask the record reflect
that he has identified the Defendant, Harold Moore,
Your Honor.

THE WITNESS: The reason I didn't
recognize him at the time, he was a slim fellow.

THE COURT: Who represents him?

MR. WALBOURN: 1 'de.  Thisg . is Harold
Moore, Your Honor.

THE COURT: May the record so reflect.

iR. WALBOURN: I have no objection for
the record.

THE COURT: Let the record so reflect.

Q I also -- under Mr.
Walbourn's cross examination, you were asked about

Hermit Newsome; and I think vour response to the
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guestion you said something about his employment.
Do you know how Hermit Newsome was employed in
February of '827

A He was the boss for
Phillip Booth - at one of his mines.

Do you know what mine

A No,vaily, Trdontt:
just know it was up in Frasure Creek.
Do you know -- what do you
mean when you say boss? What does that term ~--
(Interrupting) Well, he
is the one that made all of these decisions how to
et the coal out and stuff. And I guess he had the
right to hire and fire.
0. Do you know who Phillip
Booth was mining for?
A, Edgar Jones
0 And you were also asked

about -- excuse me. On Mr. Kirkland's examination,

he asked you about his clients. He asked you

generally what they were doing. I want to ask you
as ) Teddy Kinney -- do you know how
February of '827?
Yes, sir. He worked at
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German Stumbo's mines and things for German Stumbo.

0. Do you know who -- did
German Stumbo own the mine? Do you know?

A Edgar Jones owned the
coal. He was mining the coal for Edgar. His coal
went to Edgar's tipple.

Q How about Jason Moore?
Who was he working for at that time?

A He was hauling coal from
some of those mines or maybe all of them. There
was several mines. And he worked for Edgar Jones.

When you say all those
mines, mi referring to?

Well, German had a mine.
German had one or two mines. I don't know exactly
how many. Phillip had one or two mines. Maybe more
than that. There was about seven mines or maybe
ten. I don't know exactly how many mines there was.
The way I understood they done, they just took one
end loader and went to mine to mine. And all of the

trucks went there. And they would load the coal

- L

up and haul it all out. And when they cleaned that

mine up, they would go

the coal, who owned the coal at those mines?
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Yeah. Edgar owned the

I see. Kenneth Rolland

0.

who was he working for at that time?

A He worked for Edgar

Doing what?
Hauling coal.

0. e

And Raymond Hall

was he working for in February, 19822

He worked for Edgar Jones

hauling coal.

I think =-- you didn't

directly answer this, but you kind of were hinting

Stumbo who

at it in your answer before. German

did he work for at that time?

MR. HARWELL: If the Court please, we

are going to object. This is outside the scope

of proper redirect. This could have been brought

in when he first st 1 u SS.

P

to gquestion the witne

DAUSE:

Your

Kirkland specifica

THE COURT:

All

Honor,

asked

right.

I would

him these

Overruled.

move along,

gentlemen.
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Q

Who did German Stumbo

work for at that time?

He run mines

khkkhkhkkih%k
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Q Now, in your cross-

axamination you have been asked about certain inter-
views and statements that you made to other people

and may have made to other people.

At any time in any inter-

views prior to your testimony today, have you been

asked in detail what happened on that Tuesday

ay

Would you care to

Certainly.

You were asked on cross-
:ion about an interview you had with Agent
ster, and I want to ask vou specifically
as to that interview. Were you asked for detail,
and were you asked a number of questions in that
interview that yvou had been asked as a witness here
in Court?
A
understand your question.
I*'1l try to rephrase it,
appreciate your telling me that.
About how much time ddd you

that Agent McCallister took interviewing you?
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one

viewing

iong

statement the

Hour and a half, two
hours at

How about Trooper Forsytrl
did you talk to him?

it g

T.dentt . r

al

They was a

(=3

detective that

and then there was
car.

right.

think Forsythe was the
in the plain clothes.

I don't know for sure
a

All right,

polic

eman,

you, W

vhichever State Policeman

did he take to interview you?

Have you been
Court than you were

asked during
interviews?

Vi 3

Your Honor, I am going to

whom, everybody

Did I ask you more gues-
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in the course of this examination than you wer
in those interviews?
I'd say you have.,
Now, I want to ask you
You were shown by defense counsel,
guestioning you, what purported to
interviews that you =~ -~ memorandums of
iews, and in one case a statement that you
iven to people.

the memorandum

erviews produced as a result of Agent McCal

» when was th first time that
I think you gave
other day. Sometime last
I seen it.

And the

Well, I think they
all in my words. her g of
the same
DAUSE:
just a moment, Your
THE COURT Yes, sir.

g

(Government®'s counsel conferring)
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Your Honor, I would
witness be shown a copy of the

been

mark

reen previously marked.

for not knowing what

COF THE COURT: Your Honor,
that has been previously marked
Court Exhibit Noi 3.
THE COURT:
marked as Government'®s Exhibit 7?

Government's

well, 4 1 - Just
3 as Government'®s Exhibit.

m » ~ > & LY { shels 1 s
THE CLERK THE { R'T The statement,

w

Your Honox, that was ) i sly marked for identifi-
- ',' ~ 7 - o ™~ - B h s = A - 1

cation as rt Exhibit No 3 has also been marked

for trial exhibit of

Government No.
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a

need t

tions.

&

Lot

he
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show

THE COURT: A prior statement of a

may be introduced two ways. One, if it
inconsistent statement, it is a prioxr

tent statement.
what is the basis

basis of the ruling either way?

Your Honor, 801-D 1l1-B

stimony and offered

charge 1st

nconsigtency,

something

MR
Your Honor, to show that the

ifferent numbers of people

different times.

be the upshot of

THE ‘COURT s Let me see that statement.
MR. SELF: Your Honor, we are offer-
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has approved in U.S. versus Hamilton. When a

witness reads it to the Jury, the statement itself

not marked or not introduced, but the contents can

made to the Jury a pr: tement.,

is

when it
the fabrication would
the reputation of the

doubt, then the prior

shown.

Youxr Honor nse counsel
v

-@xamination

Pafunda, and

3
1

cross—-examinati

the agent the ss&
purpose.

That is an understatement,

e Forsythe? statement,

n never cross—examinel this witness

uy Honor, and

that statement, because I never saw it.

is is the statement of

THE COURTz: i 5

Dale SoerGel Moore Shaw & Associates

COURT REPORTERS
210-A DISTILLERY COMMONS
LEXINGTON ROAD AT PAYNE

LOUISVILLE, KENTUCKY 40206
1502) 587-6006




Forsythe. And what they did is proper, gentlemen.
They didn't offer this into evidence. They just = -
cross—examining, and they asked leading,
tell Forsythe that there were more than
or thirty?® And he said, "Yeah.,"
anywhere from twenty-~five to forty."
please the Court
article. I can
crogss—examine t A ess ¢ his oral statement
the newspaper reporter, and I can cross—examine
on his oral statement to a particular agent.
You don't have to
a writing unless the
MR+ -DAUSE:
writing itself, Y Honor.
ed it to Mr. Blanton during the
7, and asked gquestions.
THE COURT: That was for refreshing
recollection.
Yes, Your HoOnor,
it. But he did
cally ask about this, and he specifically asked about

any context different numbers of people on the picket

£

line; that would be my position at least, Your Honor,

-+

I would object, I don't
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here where a fellow says, "Yeah, I made a prior

admissibility of

>

inconsistent statement.®

arsay rule,

tement is

When the witness

Yes, Your Honor.

statement of his,

The Court
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A witness's cr
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Correct.

consistent statement admissible

priox

Dale Soergel Moore Shaw & Associartes
COURT REPORTERS
210-A DISTILLERY COMMONS
LEXINGTON ROAD AT PAYNE

LOUISVILLE, KENTUCKY 40206
(502) 587-6006




There must be some = = gome

gquestion ag to the credibility of the witness

admissibkble.
SELF Well, they = = let me just
attacked his motive, Your Honor.
chargec
have pres: and ir - = inferred
that

ifying other than wh
is a recent fabrication, by the cross—-examina-
of Mr. is making
whole £y 3 Even from their opening state-
when they said something about his motor, the
airs done on it.
atement goes to the
gpecifically to Drexil b Your Honor, That
he fired at Mr. Blanton fi
Right.
And it is off
or we
sythe in with the original of this put 1€ an
through him as a nonhearsay statement

as a prior consistent statement.

COURT: Isn't Forsythe the one

that
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Could possibly be, Your
if he had seen this
statement and
THE COURT:
statement.

o A‘!’E’.‘u
WDl o

in through Detective

just merely want
identification
recognizes i

THE COURT:s ¢ rightu

MR, PAFUNDA: Your Honor Mr.

4

teresting. He alluded

MR. WALBOURN: Your Honor, we want the
jinal statement too. This is a typed statement
Blanton.
SELF: Your Honor,
at the time
in our

State

THE COURT: (Interrupting)
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be shown to this witness, and let him
Has it been marked, Madam Clerk.
THE CLERK OF THE COURT: Yes, Your
MR. WALBOURN: Your Honor, while the Jury
is out, and the Court always says to get it on the
would. object to any further reference to
statement, ither through this witness or
Detective Forsythe.,
This witness says
atement. Yeah, I probably told
not inconsister
statement when
THE COURT:
tent statement when get down to whether or not
admissibl >ecaus the credibility of the
cked, which is neth have
somewhere else.

WALBOURN ¢ To rebut

in that;
empted to show that b Reed had
bricated testimony.
The Government said, "No,

we want to show that a long time ago he gave testi-
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mony consistent with what he is saying today."

THE COURT: We will argue that out

later, Mr. Walbourn.

Are we ready to have the

Jury brought back in?

For the record, Your Honor,

s objection.

E COURT: ALl xright;

Mr. Walbourn'®s objection.

MR. KIRKLAND: Your Honor, I am not sure

to join in this. I want the record to reflect

necessarily join in their motion to

to the contrary,
do not want to.join in.orxr tha

other way. It-doesn't make an

KIRKLAND:
want to join in their moti
THE COURT: All right. I was doing

of counsel, and keeping

Usually we would, Your
and maybe we disagree here, I am not

agree or disagree and, therefore,
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to be taken out of the blanket of

their motion.
COURT: You're out.
KIRKLAND: Good.,

MR. PENCER: Your Honor, not to draw

want this clear. Mr. Kirkland is

not receiving the

lly objects; is that

THE COURT:

SPENCER: 11 other counsel

-

specificalliy st e otherwis

gentlemen,

The Marshall compli

OF THE COURT:

back in the Courtroom, Your Hour.

record

Courtroom

present.

THE COURT: ‘hank you.
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Government's

that
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THE MARSHALL OF THE COURT: What exhibit
s that?
Five.
Five,
MARSHALL OF THE COURT: The Exhibit
already
are you
looking at what has ced as Defendant Edgar

Jon

vou testified there

hree tipples on

Harwell asked
indicated the
‘oximate location where vou sz the group of
gathered on Tuesday = the mo!: ng of the

that

mony vou said something about coming up
o e v %

something, and they caught you by
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them there.
Describe
Jury how you approached that ti
divides tlI tippl
A.

get to Edgar's
And you can't see up 1 acBih o bank down
bottom of the hi And I was coming up on
hill there, and there was them men, and it

surpri

way to
watching to

gured that

have no trouble up

trucks parked

to dump, nd they was gathered up there in

there

ise between what
and Arnold

those two tipp]

come up

before
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All right.
It as

ain't very And I was, Yy }

now,

come up, I seen because

I guess

you call

Close to Mr

Yes

g8, s8ir.

0 And that is

the men gathered?

I saw them

his tipple, and
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maybe two, parked on the scal

other
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running at all
Usually you see the
trucks there at Arnold'’s before vou see anything
X il J ¢
because they all there waiting to dump.
Now, up on the top of
at the intersection of
up to the Ray-Mac job sit d public
were tl g ! jathe ;
gather - = non-
bottom of
road

.
o

Wasn't nobod

public road,

of
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THE CLERK OF THE COURT: Do you wish

marked for trial identification at this time?

MR. DAUSE: Yes, please.

bk REhde &k
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THE CLERK OF THE COURT: Government Exhibit
which was marked for identification as exhibit alpha-
betical letter D has now been marked for purposes of

as Government's Trial Exhibit No. 39.

MR. DAUSE: I think the record should
indicate that the Marshal had previous time to check
this gun to see that it was unloaded.

THE MARSHAL OF THE COURT: That's correct,
Your Honor.

THE COURT: All right.

THE MARSHAL OF THE COURT:
have viewed the exhibit.

THE COURT: AlY right, sir.

(Reporter's Note: At that time the Marshal

handed the witness the exhibit.)

Q. Mr. Blanton, you have what'
been marked as Government's Trial Exhibit 39. 1Is
there a sticker on there that says No. 39?

Yes, there are.

Q. I%}1 Jjust ask you, sir, 1f
vou've ever seen it before?

A, I don't know whether I have
or not.

. Thank you. Was there a

prior to the shooting incident on that Tuesday
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that you talked with anyone about hauling coal for
Edgar Jones?

A. Yes. One time, it may have
been around the first of December, we wasn't doing
too good up there.

THE COURT: Pardon. Hand the exhibit

+he Clerk, Mr. Marshal--proposed exhibit.

(Reporter's Note: At this time the Marshal

handed the Clerk the exhibit.)

MR. HARWELL: May we approach the Bench

before he goes intoc this gquestion?

THE COURT:

The jury will be in recess

at this time. You're not to discuss the case among

yourselves. You're still under the not now admonition

Do you understand that?
Any objections or correc-

tions to the form of the admonition?

ALL COUNSEL: No, sir.

THE COURT: Please excuse the jury
until one o'clock.

(Reporter's Note: The jury left the court-

room at 11:47 a.m.)

THE MARSHAL OF THE COURT: The jury is out

of the courtroom.
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pgE COURT: Gentlemen, maybe it's my
cold, maybe I'm just a little more irritable today,
but it doesn't seem like we've accomplished one thing
this morning--

MR. ROWLAND: I agree.

MR. SPENCER: I'l1l agree, Your Honor.

THE COURT: ~-~-gxcept just listen to
the attorneys talk. We're going to have to get off
of dead center, gentlemen, and get moving in this
thing.

Go ahead, Mr. Harwell.

MR. HARWELL: May the Court please,
though the witness--though Mr. Dause had not gotten
the entire question out of his mouth, the first part
of his question was, in substance, did you,

Mr. Witness, discuss trucking coal for Edgar Jones
before~- And I objected.

I don't know where he's
going with that question, but the first part of it
indicates it is not proper redirect and should have

me out initially. If it's something Edgar Jones
said we didn't get another Rule 16, and we object.

THE COURT: Let's see what Mr. Dause

MR. DAUSE: Your Honor, it's not

Dale Soergel Moore Shaw & Associates
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something which Mr. Jones said, that's first. I felt
like it was proper redirect given the gquestions on
cross as to Mr. Blanton's employment and his prior
connections prior to the Ray-Mac situation, is the
reason I thought it was proper redirect.

MR. HARWELL: Your Honor, maybe I won't
have an objection. I'm not sure where the question is
going.

THE COURT: Well, maybe the Court's got
an objection. If we still haven't got off of dead
center I'm still wondering if we'll be going on this
thing at the end of the day, gentlemen.

Let me get this.

Mr. Kirkland asked this witness if his-- guess,

basically, if his clients weren't just good union

members. I think the thrust would be that they're
good union members and they were out there operating
on union business. Now, you come back and show that
they were working for--they were working for Edgar
Jones.

Now, are you going to ask

he didn't discuss this with Edgar Jones or

MR. DAUSE: No, Your Honor. I do not

believe that my guestion was intended that way.

Dale Soergel Moore Shaw & Associates

COURT REPORTERS
3 A DISTILLERY COMM(
LEXINGTON ROAD AT PAYN
LOUISVILLE, KENT
502) 587 -600¢




don't believe that would be the response I would get.

THE COURT: What were you asking and
what was the purpose of it?

MR. DAUSE: The purpose, Your Honor,
was to show the state of mind of other defendants;
those being the persons--

THE COURT: What other defendants?
The state of mind of what other defendants?

MR. DAUSE: Would you like for me to
make an avowal and ask him the guestions?

THE COURT: Yes.

MR. WALBOURN: Your Honor, may we excuse
the witness, please?

MR. THOMAS: You can't if we
avowal.

COURT : We're making an avowal.
WALBOURN : Oh, okay.

DAUSE : It'1ll be brief.

COURT : Yes. Let's be specific.

DAUSE : Yes, Your Honor.

AVOWAL EXAMINATION
BY MR. DAUSE:
Q. Mr. Blanton, did you have

a conversation with anyone concerning hauling coal
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for Edgar Jones?
Ay Yes, sir. It was around--
I think it was around the first of December.

Oof what year, Mr. Blanton?

It was before the shooting.
Q. Before the--
shooting? December before the shooting?
A, Yeah. Right.
Q. Now, who was the conversa-
ion with?
It was with Carson Akers.

All right. And what did

I asked him did he need
any more extra trucks, I'd like to come down there
and haul coal--haul some extra coal for him.

Q. What did he tell you?

A, He said no, they didn't
need nobody at that time.

Qs Did you have a conversation-
Did you relay this conversation to any of the defen-
dants?

A, Yeah. Later on I talked

to Jason and some more of the boys up there around

Dale Soergel Moore Shaw & Associates
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the fire barrel.
Jason who?

Jason Moore.

All right, What, if any-

thing, did Mr. Moore say to you?

A, I was talking to him about

3

e e

¥ He said, no, don't--don't see Carson. He said

o

to go see Papa, he's the one that decides everything.

MR. DAUSE: That's my avowal, Your Hono

MR. HARWELL: If the Court please, that's

objectionable. It is hearsay. Carson Akers is not a

coconspirator, defendant or anything else.

It's totally outside the
proper scope of redirect examination.

MR. DAUSE: I believe, Your Honor, that

the statement that I was interested in wasn't the

statement of Mr. Akers, it was the:statement of

Mr. Moore. I think it's proper in showing the state

£

oL
this time period.
involvement or nonunion
THE COURT:
record by avowal.
proper redirect.

MR.

Also,

KIRKLAND:

mind of the coconspirators and the defendant in

involvement.

Well,

The Court doesn't feel like it's

Your Honor,

it goes to~--to their union

you got it in the

I--it's too
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late to object again, but I would note that this
pistol, which they were going to try to get this

witness who's still in the courtroom to identify, was

passed all the way around this table some twenty~-five

or thirty feet each lawyer looking at it, the jury
watching each of us look at it; it was passed to this
witness. Then, just as we predicted, he said, I don't
know whether I've seen it or not.
My clients have been preju-

diced by flashing a pistol around here when there's
no way that this man could identify it. I contended
then it was physically impossible to identify this
particular pistol under these circumstances. They
rersisted in introducing it. In effect it's the same
as introduced even though they knew this man could not
introduce it and he could not identify it.

MR. SELF: Your Honor, may the witness
be excused while we argue this?

THE COURT: Yes. You may be excused

ong o'clock.

THE WITNESS: Okay. Thank you, sir.

(Reporter's Note: At this time the witness

left the courtroom.)

THE COURT: Go ahead.

MR. KIRKLAND: I don't know what can be
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done at this point, Your Honor, to erase the prejudicg

+hat occurs concurrently in the minds of these jurors
who have seen another object which was brought in
front of them for inflammatory purposes, which couldn'
be introduced. And the Government knew at the time
they put it out in front of them that it couldn't be
introduced.

I can't object after the
horse is out of the barn, after the bell has been
rung. I've been prejudiced. I think it's clearly
improper, and I think they knew it was improper up
front.

THE COURT: All right. Anyone,else,
gentlemen? Have you got a response?

MR. SELF: Yes, YOur Honor. I think
it's perfectly clear. Mr. Blanton says he can't look
at the serial number on that and tell you it was the
same serial number that Drexil Hall had in his hand.
I think when asked he'll probably say that's the same
type of gun that I saw in Drexil Hall's hand.

Mr. Pafunda in his opening
statement made it clear to the ladies and gentlemen
of the jury that's the gun that Drexil Hall used was
given--turned over to Det. Forsythe. As Det. Forsytheg

has already said, that's the gun that Drexil Hall gave
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