. e Mg \l?elieve the statutory requirements are met, I should reverse. ;

N¥o. 93, Hercules Gasoline Co. v. Commissioner v {

Accepting Helvering v. Northwest Steel Mills, 311 U. S, 46,
completely, I am unable to agree that this contract with preferred
stockholders was other than a "routine contract dealing with ordinary
debts." Certainly this is not an instance of a "statutory obligation}
which are tixe words used in the Northwest case to describe the
antithesis of the contract Sovered. M"Routine™ and "ordinary," as

used in Northwest, do nmot imply to me anything more than an express

contract, executed in eccordance with Section 26(e)(1).

The exemption provisions of Section 26(c) make no exceptions
because the debt of the corporation is owned by a stockholder, If
puch an exception is to be deduced from the purpose hehind th§ words
of the sectionm, it should not be aPplied to such preferred stoeckholders

e,
as theae because their interest is that of a creditor omige As I
y v

P

e | F

Structural Steel Co. v. Commissioner, 127 ¥, Boaw -Tuternational
Corps v. Commissioner, 143 F. 24 7843 Philadelphie Record Cowv sy
Commissioner, 145 T, 2d €13; Rex-Hanover ¥ills Co. v. United gg
53 F. Supps 235. See Eljer Co. v. Commissioner, 134 F. 2425 i
Fala\

|







Janvary 16, 1946.

In the second draft of the Kirby opiniom, Nos. 56
and 197, October Term 1945, an attempted distinetion between
the case and the assumed case on p. 4 exists dut has
no% n amplified or spelled out. It should be noted in
considering any other "net profits" case which comes here,

The distinction is this, In the Elbe case, it was a ,
sale of personelty, rights and privileges of extractlion |
leases. The court held that it was a sale and refused to
allow depletion to the essignor reciplent of the net profit.
In the Kirby case and in the assumed case (p. 4 of the slip
opinion, second draft) where the assumed annuel rent was
net profit, the documents were lemses.

¥hen the earlier cases referred to in the K
opinion sald that the form of the ownership of the minerals
was not materisl so long as the economic interest existed,
they may have been thinking of whether or not a leasé which
grants the privilege of oil extraction transfers the title
to the oil in place. In some states it does and in others
it does mot. I think that there is a different concept,
however, as to the controlling effect of the charaeter of
ownership when we deal with sales and leases, spart from
the idea of who gets title to the oil or mimeral in place.
In such cases, it is the documents themselves which deter-
mine whether there has been & sale or a lease. In the Jlit
cage there was a sale and therefore logically the net profit
received as the purchase price could not be subject to de-
pletion, In the Kirby case, which is assumed to be like &
cage where net profit was the only return for the privilege
of exploitation, theare was a lease and since hy assumption
it mskes no difference whether the lemse tranafers the title
to the oil in place or not, the lsase with a net profit in
payment for the right of exploitation reduces the economie
interest of the lessor in the oil in place and therefors is
subject to depletion.

In the lest case, Nos. 667-70, 1945 Term, there was a
deed which tramsferred the real estate and 5/8 of the royalty
but reserved to the grantors 3/8 of the royslties and therew
fore there was clearly reserved to the grantors an economic
interest to the oil in place., This West deed was a sale in
avery respect in so far as the land and 5/8 of the royalties
wers concerned and & reservation of seonomic interest in the
oil so far as 3/8 is concerned.




If it be assumed that royalty and net profits stand
alwaysg on the same basis, & net profit instead of & royalty
in the Fegt cese would produce the game result--that is,
the ¥eet deed with & reservation of a net profit only would
lesve the net profit subject to depletion. Wy distinctionm,
however, is that where you bave & deed with & royalty reser-
vation, it is obviously an eeconomic interest in the oil.
¥hile, when you have a deed with 8 reservation of s net
profit derived {rom the oil, it is less distinectly am
economic interest and really falls on the Elbe side of

the line,
S#
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There can be no doubt that as of June, 1943, there was ample evidence
to justify the valuation made by the Commission.

Allocation of Securities. Within the framework of that
valuation, the Commission allotted the available securities to the
claimants. Securities, including the common stock, were given a faﬁt
value. The aggregate was too small to allow anytning to former stock-

2y
holders. Thus they were eliminated from the reorganization.
For the holders of the general bonds, common gtock was available %o

22/

the amount of ten per cent only of their claim, A glance at the
proposed distribution in note 6 will show that the claimamts did not
receive all the new genior securities in the strict order of their
old priorities.

The value of a lien on a part of a railroad when the valuation
is made from earnings cannot be fixed solely on a mileage basis. Nor
ie it practicable to issue new securities with a lien limited to the
property that was covered by the old lien. There must be segregation
of the grstem earnings to each existing lien and allocation of securities
repregenting the system value to each class of claimants. This was done

23/
here as shown in the second table in note 6. Such a method is in
full accord with the principle that senior creditors are to retaim their

relative priority of position in a reorganization. Group of Investors v.

Milwsukee R, Co., 318 U. S. at 561-64. Furthermore, junior claims ecan
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receive nothing until the senior claims receive securities of a
wﬁrth or value equal to their indebtedness. 318 U. S. at 483; 318
U. 8. at 569. The generals are definitely junior. 233 I.C.C. at 524.
The Commission did not make a finding that the cash value of
the securities awarded the senlor claimants as of the effective date
of the plan equalled the face of the claims. It did, however, care-
fully state 1ts reasons for concluding that the compensation "flowing
under the plan to the various classes of bondholders for the rights
surrendered by them" was adequate in the light of the absolute priority
rule. 254 I.C.C, at 360. For those classes, other tham the junior
generals, that received common stock, the Commission said that the
possibility of "unlimited dividends on common stock™ was a factor in
offsetting loss of position. Thus it is clear that when the Com-
mission made its allocations it had definitely in mind that one thing
that gave the senior creditors compensation for the admission of junior
claimants to participation in securities bhefore the seniors obvtained full
cash payment was their chance to share in the unlimited dividends that
might be earned and paid on the common stock. It should be noted that
income applicable to dividends was at its highest in 1942 prior to the
approval of the plan by the Commission in June, 1943. Therefore the
abnormal earnings of 1942 were in the Commission's contemplation when

it spoke of the opportunities for "unlimited dividends."
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There is another important faetor, corollary to stock owner-
ship to be noted in the Commission's allocation of these securities.
This factor is that the creditors who received common stock to make
them whele obtained with that common stock an interest in all cash
on hand or all cash that might be accumulated. Of course, the Com-
mission thoroughly understood this. In fact, it referred to the ten

million plus of cash on hand as of January 1, 1943. 254 I.C.C. .

Cash, material and supplies, as well as all other assets of the debtor

‘ were represented by the securities. If money was used to pay indebted-

/

ness, there would be a corresponding reduction in the capital strueture.

i

A Therefore the plan provided«l;" 254 1.0.0, at 3862

"The new company shall be deemed to have come into
possession of the properties as of the effective date of '
the plan.

" + « o The capitalization of the new company, as of
January 1, 1943, after consummation cf the plem « « «
shall consist substantlally of the following securities,
execluding those to be pledged, the amounts stated being
subjeet o reduction to the extent, if any, that matured
interest proposed to be funded in the plan is peid, snd
88 equipment obligations or other lisbilities are paid
or raduced . . o &t

Casi flar E « The Circuit Court of Appeals was of the

view that
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FOOTNOTES
1 11 U.s.C. §205.

2 The plan is printed in Denver & R. G. W%, R, Cos Reorganization, 254
I. Cs C. 349. B8ee for former decisions of the Com’ivsiop_ in this reorgani-
zation, 233 I. C. C, 515; 239 I.C.C. 583; 254 I, C, C. 5.

3 C.C. H. Bankruptey Law Service 4 54,562,

4  The Denver & Rio Grande Western Railroad Company is referred to herein

as the debtor or the Denver; The Denver & Salt Lake Western Railroad Company
as Selt Lake Westernj The Denver & Salt Lake Railway Company as the Salt Lake;
The Rio Grande Junction Railway Company as the Junetion.

5 In Re Denver & R. G. W. R. Co., 62 F, Supp. 384.

6 254 T.C.0, at 354 to 357.

Full detalls appear in the plan as well ss explanation of certain
items in the following tables. The tables are printed here to give the
reader a convenient summary of the plam. 254 1.C.C. 382-83,

Capitalization end annual charges

On basis of oonabli,— Denver & Rio Grande
dation with Denver Western without
& Balt Lake Denver & Salt Leke

Principal Annual Principal Annual
charges charges

Equipment~trust obligations $5,758,000 $139,989 §5,758,000 $139,989
Chage National Bank note ——-— 25,158,458 454722 2,158,458 45,722
Re Fo Cy claim wev—e 13,900,605 556,024
Denver & Balt Lake first-mortgage

bonds, 4 percent interest ww-— 1,500,000 60,000 '
Denver & Salt Lake income bonds, l

3-1 percent interest ——————— 9,734,000 292,020

19,150,458 537,731 21,817,063 741,735
New first-mortgage bonds,

3-1 percent interest ——---—- 38,573,680 1,157,210 33,373,680 1,001,210

Total fixed interest 5751245138 1,694,941 55,190,743 1,742,945
Capital fund, maximum peyment ——— ——=- 750,000 —e———eee—e 750,000

Prior contingent interest, 1 percent ——— 498,318 348,978
Sinking fund for first-mortgage
bonds, one-half of 1 percent —- —m—emeeeee 200,489 —~—eemaemm 2

3,143,748 3,024,246
New income bonds, 4§ percent --— 29,750,184 1,364,133 21,049,579 972,606
Sinking fund for inmcome bonds,

one~fourth of 1 percent 76,808 58,527
Total debt, interest, payments

to funds 8754749322 4,584,689 76,240,322 4,055,379
New 5-percent preferred stock,

par value $100 32,531,220 1,526,561 32,120,120 1,606,006

New common stock, par value $100- 35,167,585
Total capitalization

35,167,585
155,173,127 143,528,027
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Distribution of new gecurities pe

&

1,000 of present bo j with accrued inter

Income

First- Preferred Common
mortgage bonds stock stock
bonds
Rio Grande Westernm first trusts
($15,190,000) $970.20  §349.80
Rio Grande Western consolidated's
($15,080,000) 266.00 $970.90 $93.10
Junetion firsts ($2,000,000)-——m-=—==  1,061.96 728
Denver & Rio Grande consolidated L's 3
(£$34,125,000) 318,92  217.08 321.60 482,40
Denger & Bio Grande consolidated 4%'s
(46,382,000) 329.03 223.97 331.80 497.70
Refunding and improvement 5's :
(£12,000,000) wvve~ 250.01  159:61 310.75 692.13
Refunding and rovement 6's %
(%2,000,038? 264.61 168.94 328.90 732.55
General 5's ($29,808,000) —————weeeee 146.10
Claims
Claims as of Undisturbed
Jan. 1, 1943 or extended
Equipment obligations $5,758,000 5,758,000
Rio Grande Western first-trust 4'8 ————e—————- 20,050,800 e e e
Ri@ Grande Western consolidated 4'8 —————————ev 20,056,400 e
Rio Grande Junetion first 5's : . 2,758,333 shatarra e
Denver & Bio Grande consolidated A'S =—me—m—m———- 45,727,500
Denver & Rio Grande consolidated 43'8 ————————- 8,823,115 e
Refunding and improvement 5's 16,950,000 —
Refunding and improvement 6's 2,990,000 -
General-mortgage 5's 43,548,155 B
Chase National Bank note 2,158,458 2,158,458
R. R. Credit Corporation note; paid May 17,1943 - ——m—————— e
Ro F. C. note' 13’900'605 AEIRAID B SRR G,
Unsecured claims, approximate 440,000 no eguity
Total, Denver & Ric Grande Western -—-—--—- 183,161,366 75916,458

7  Boker v. Western Pac. R. Co., 318 U. S. 448, 477-83; Group of Investors v.

Milwaukee R, Co., 318 U. 8. 523, 539-41.

8 See 318 U. S. at 543.
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9 Applicable provisions of §77, 11 U.8.C. §205, are as follows:

"(b) A plan of reorganizetion within the meaning of this section
(1) shall include provisions modifying or altering the rights of creditors
generally, or of any class of them, secured or unsecured, either through
the issuance of new securities of any character or otherwise; (2) may
inelude provisions modifying or altering the rights of stockholders generally,
or of any class of them, either through the issuance of new securities of
any character, or otherwise; (3) may include, for the purpose of preserving
such interests of creditors and stockholders as are not otherwise provided
for, provisions for the issuance to any such creditor or stockholder of
options or warrants to receive, or to subscribe for, securities of the
reorganized company in such amounts and upon such terms and conditions
as may be set forth in the plam; (4) shall provide for fixed charges (in-
eluding fixed interest on funded debt, interest on unfunded debt, amorti-
zation of discount on funded debt, and rent for leased railroads) in such
an amount that, after due consideration of the probable prospective earnings
of the property in light of its earnings experience and all other relevant
facts, there shall be adequate coverage of such fixed charges by the pro-
bable earnings available for the payment thereof; . . »

L] . . . -

"(d) The debtor, after a petition is filed as provided in subsee-
tion (a) of this section, shall file a plan of reorgsnization withim six
months of the entry of the order by the judge approving the petition as
properly filed, . « « After the filing of such a plan, the Commission, s
unless such plan shall be considered by it to be prima facie impracticable, -
ghall, after due notice to all stockholders and creditors given in such manner
as it shall determine, hold public hearings, at which opportunity shall
be given to any interested party to be heard, and following which the Com-
mission shall render a report and order in which it shall approve a plan,
which mey be different from any which has been proposed, that will in its
opinion meet with the requirements of subsections (b) and (e) of this section,
and will be compatible with the public interest; or it shall render a report
and order in which 1t shall refuse to approve any plan. In such report
the Commission shall state fully the reasons for its conclusions.

n(g) Upon the certification of a plan by the Commission to the
court, the court shall give due notice to all parties in interest of the
time within which such parties may file with the court their objections
to such plan, and such parties shall file, within such time as may be
fized in said notice, detailed and specific objections in writing to the
plan and their claims for equitable treatment. The judge shall, after
notice in such manner as he may determine to the debtor, its trustee or
trustees, stockholders, creditors, and the Commission, hear all parties
in interest in support of, and in opposition to, such objections to the
plan and such claims for equitable treatment. After such hearing, and
without any hearing if no objections are filed, the judge shall approve
the plan if satisfied thnt:;%ll It complies with the provisions of sub-
gection (b) of this section, is fair and equitable, affords due recognition
to the rights of each class of creditors and stockholders, does not diserimi-
nate unfairly in favor of any class of creditors or stockholders, and will
conform to the requirements of the law of the land regarding the partiei-
pation of the various classes of creditors and stockholders; . . .

", « + If the judge shall approve the plan, he shall file an opinion,
stating his conclusions and the reasons therefor, and enter an order to
that effect, and shall send a certified copy of such opinion and order
to the Commission. The plan shall then be submitted by the Commission
to the creditors of each class whose claims have been filed and allowed
in accordance with the requirements of subsection (c¢) of this section,
and to the stockholders of each class, and/or to the committees or other
representatives thereof, for acceptance or rejection, within such time as
the Commission shall specify, together with the report or reports of the
Commission thereon or such a summarization thereof as the Commission mey
approve, and the opinion and order of the Judge: Provided, That submission
to any class of stockholders shall not be necessary if the Commission shall
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have found, and the judge shall have affirmed the finding, (a) that at

the time of the finding the corporation is insolvent, or that at the time

of the finding the equity of such class of stockholders has no value, or

that the plan provides for the payment in cash to such class of stock-

holders of an amount not less than the value of their equity, if any, . . .
d That submission to any class of creditors ghall not

be necessary if the Commission shall have found, and the judge shall have

affirmed the finding, that the interests of such class of creditors will

not be adversely and materially affected by the plan, or that at the time

of the finding the interests of such class of creditors have no value,

or that the plan provides for the payment in cash to such class of ereditors

of an amount not less than the value of their interests. . . . The Commission

shall certify to the judge the results of such submission.

"Upon receipt of such certification, the judge shall confirm the
plan if satisfied that it has been accepted by or on behalf of creditors
of each class to which submission is required under this subsection holding
more than two~thirds in amount of the total of the sllowed claims of such
class which have been reported in said submission as voting on said plan,
and by or on behalf of stockholders of each class to which submission is
required under this subsection holding more than two-thirds of the stock
of such class which has been reported in said submission as voting on said
plan; and that such acceptances have not been made or procured by any means
forbidden by law: Provided, That, if the plan has not been so accepted
by the ereditors and stockhoders, the judge may nevertheless confirm the
plan if he is satisfied and finds, after hearing, that it makes adequate
provigion for fair and equitable treatmemt for the interests or claims of
those rejecting it; that such rejection is mot reasonably Justified in the
light of the respective rights and interests of those rejecting it and all
the relevant facts; and that the plan conforms to the requirements of
?l;uaes (1) to (3), inclusive, of the first paragraph of this subsection

€)% o ¢ @

"If it shall be necessary to determine the value of any property
for any purpose under this section, the Commission shall determine such
value and certify the same to the court in its report on the plan. The value
of any property used in railroad opesration shall be determined on = basis
which will give due consideration to the earning powser of the property,
past, present, and prospective, and all other relevant facts. In determining
such value only such éffect shall be given to the present cost of repro-
duction new and less depreciation and original cost of the property, and
the actual investment therein, as may be required under the law of the
land, in light of its earning power and all other relevant faets."

10 318 U. S. at 472, 473, 477; concurring opinion at 512; 318 U. S. at 545.
i 312 S ot Yas-96; 3gun.5. o636 - 39.
%MLA&f“qmﬂfﬂgwfﬁy'w“*“%WIW£3W”*'3““*"73/L“”
147 stat, W74y o0 PeTilag 3ot usl ise, 126

18 49 stat. 911, H. Rep. No. 1283, 74th Cong., lst Sess., p. 13
S. Rep, No. 1336, 74th Cong., lst Sess., p. LeCratinit Tiblen Gmarplanie TT
ER e Lo fom, U4 oo K@i : 125G | Ads Bafis us Wi Pag , B CB .
|?‘.Ll5rd\:1'"4«"lb"-'*~«}. 4 !
He Re 5924, 79th Cong., 24 Sess.; Hearings on H. R. 4779, 79th Cong.,
lst Seaﬂ., Serial No. 13; Ho RQP- NO- 1838’ 79th Cong.' Zd S"‘—, P 3'
"Although all these laws were intended by Congress for the pre-
servation of our railroads and their ownership, the theory has appeared
to prevail that the capitalization of companies in seetion 77 proceedings
should in all cases be drastically reduced, That 1z what has been done
consistently and persistently., Under the past admini-tration of section 7y
as that statute was interpreted and applied by the Interstate Commerce
Commission and affirmed by the Supreme Court, countless thousands of small
stockholders already have been wiped out, and their investments, which
would now be of great value, were uselessly destroyed. There are many more
thousands upon thousands of such stockholders whose investments are immi-
nently threatened with a like fate, unless Congress promptly enacts legis-
lation to prevent such needless loss. And that loss--aggregating over
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$2,000,000,000--would be suffered largely by a widely scattered class of
citizens (many thousands of whom are employees of these very railroads)

who invested their legacies or their savings in one of America's greatest
private enterprises, for education of their children, the purchase of homes,
or security in old age. It literally may be said that these stocks were
the favorite investments of widows and orphans and of trustees. "

8. Res. 192, 79th Cong., lst Sess.; S. Rep, Ng. 925, 79th Cong.,
2d Sess.; S. 1253, 79th Cong., 2d Sess.; Hearings on 5 79th Cong.,
1st Bess., Voluntary Modification of Railroad Financial Structures;
Hearings on 8. 1253, 79th Cong., 2d Sess., Modification of Railroad
Financial Structures, Part 2; S. Rep. No. 1170, 79th Cong., 2d Sess.y pp.l-2:

"The bill (S. 12535 enables railroad companies to adjust their
financial affairs quickly, economically, and on a business basis. The
procedure it provides will reduce any disturbance of their affairs to a
minimum, and will provide the maximum of protection for both the railroads
and their investors.

"The existing law, section 77, was enacted in 1933, without hear-
ings and without comsideration by any subcommittee or committee of the
Senate. It was enacted in the belief that it would help railroads to
correet their financial affairs. It was found to do the opposite. It
hag placed in the hands of Government officials extraordinary power, which
they had not requested, over 25 percent of the country's railroad mileage—-
a power which they have exercised:

(1) to demolish every part of the financial and corporate
structures of those railroads;

(2) to plan in every respect the financial and corporate
future of those railroads;

£3) to pick men tc control those railroads; and \

L) to decree the forfeiture of $2% billion of investments.
"The present bill puts an end to every one of those powers and
restores the operation of railroads to their managements and the adjust-
ment of their finameégedo the companies themselves, with the assistance
of their securityholders, where necessary."

See A Critical Analysis of Recent Reorganization Decisions of the
Supreme Court of the United States, F. C. Nicodemus, Jr., Hearings on H. R.
4779, subsequently H. R. 5924, 79th Cong., lst Sess., p. 18l.

15 52 Stat. 1134; 56 Stat. 787. A bill to extend this act to 1950,
H. R. 3429, was passed by the House of Representatives on November 1, 1945,
20 Cong. Rec. 10434; H. Rep. No. 1128, 79th Cong., lst Sess.
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16 Full details of the properties, the elements of rate making value,
the corporate history, the capital structure at the beginning of the
reorganization proceedings, the traffic and earnings appsar throughout
the various reports of the Commission, partieularly the originsl report
in 233 I.C.Cs 515, The location and extent of its properties are suc-
cinetly described by the Commission at page 518, as follows:

"The Denver's principal eastern termini are lenver and Pueblo,
Colo., at each of which points connection is made with the Atchison, Topeka
& Santa Fe Railway and the Colorado & Southern Railwey. At Denver connection
is also made with the Chicage, Burlingtom & Quinecy Railroad, the Chicago,
Rock Island & Paeific Railway, and the Union Pacific Hailroad; at Pueblo,
also with the Missouri Pacific Railroad, which is the Denver's main outlet
to the east,

"On the west the main line of the Denver passes through Salt Lake
City and terminates at Ogden, Utah, Connection is made with the Uniom
Pacific at each point; at Salt Lake City the Denver also conneets with
the Western Pacific Railroad and at Ogden with the Southern Paeific. The
interchange with the Western Pacific is more important than that with any
other western connection.

"The road owned by the Denver consists of 1,256.6 miles of main ;
line and 1,094.9 miles of branch lines. Operated under lease are the Rio
Grande Junction Railway . . . extending from Rifle to Grand Junction, Colo., ‘
62,1 miles, the Coshen Valley Railroad, a branch line 8.8 miles in length, ¢
and the Salt Lake Vestern, extending from Dotserc, on the Denver, to l
Orestod on the Denver & Salt Lake Railway . . . 38.1 miles. Including
these leased lines, the Uenver operates approximately 1,357 miles of main
lines and 1,104 miles of branch lines. Approximately 771 miles of?%lrrow~
gage lines are included in the operated mileage. ko ;

"In addition to the above-mentioned mileages, the Denver operates
over the Salt Lake, between Denver and Orestod, 123.6 miles. This line, .
together with the Salt Loke Westernm, constitutes the Dotsero cut-off route,
The Salt Lake's ownership embraces the line extending from Utah Junction,
near Denver, to the western terminus at Craig, Colo., 220.2 miles. For its
Denver terminal, the Balt Lake uses, under a lease, the facilities of the :
Northwestern Terminal Railroad Company. fThe Sslt Leke derives no revenues 2
from the through traffic moving over the cut-off, since all such traffic »
is handled by the Denver."

Re CQo
17 See lenver & Salt Lake Western/Construction, 154 I.C.C. 513 175 1.0.06,
5353 233 I1.C.Cs at 520,

18 The reports show the income available for interest as follows:
1942 ~ £17,044,420439
19410 inad 8,157,880.25

19 318 U. 8. at 482 and 483; 318 U. S. at 539-541.
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20 .Eckor v. Western Pacifie R. Corp., 318 U. 8. at 475-76.
21 233 I.C.C. 578-81.

22 254 I.C.C. at 359,

23 Bee for discussion of the formulas 233 I.C.C. at 581 et seq;
254 1.C.C. at 16 and 359-76.

24 Rio Grande Western consolidated, 254 I.C.C. at 365: "Loss in
earnings position and surrender of other rights, in our opinion, are
offset by the possibility of increased return permitted by the 4i-percent
income bonds, 5-percent convertible preferred stock, unlimited dividends
on common stock, and the other features of the plan."

Denver & Rio Grande consolidated, id. at 364: "This apparent
change in earnings position is offget by the new sinking fund and capital
fund and by the increased rate of return obtainable from the new securities,
i.e., slightly in excess of 4.5 percent for 64 percent of the claim and
unlimited stock dividends for the remainder."

Denver & Rio Grande Western refunding and improvement, id. at 3663
"They also will receive whatever dividends mey be paid on 97,706 shares
of common stoeck."
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The impﬁoved physical condition of the road through expenditures
of the trustees for previously deferred meintenance, improvements and new
equipment was before the Commission and necessarily entered into their
valuation of the property. 233 I. C. C. 531,

There is another important factor, co?éllary to stock ownership,
to be noted in the Commission's allocation of these securities. This
factor is that the ereditors who received common stock to make them whole
obtained with that common stock an interest in all cash om hand or all
cagh that might be accumulated. Of course, the Commission thoroughly
understood this. In fact, it referred to the ten million plus of cash
on hand as of January 1, 1943. 254 I. C. C, . Cash, material and
supplies, as well as all other assets and all liabilities of the debtor
were represented by the seecurities. If there is more cash on hand then
needed, for taxes, expenses and proper improvements, it is at the disposal
of the common stockholders. If money was used to pay indebtedness, there
would be a corresponding reduction inm the capital structure. Therefore,
the plan provided, 254 I. C. C. at 386:

"The new company shall be deemed to have come into
possession of the properties as of the effective date of
the plan.

", + « The capitalization of the new company, as of
January 1, 1943, after consummation of the plan . . .
shall consist substantially of the following securities,
excluding those to be pledged, the amounts stated being
subject to reduction tc the extent, if any, that matured
interest proposed to be funded in the plan is paid, and
as equipment obligations or other lisbilities are paid
or reduced « « » o"
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gggg_gag_ﬂg;;gggg;ggg. The Circuit Court of Appeals was
of the view that war earnings were of "very little value in estimating
the probable future earnings of this property in the peace economy
which is to come" and that the Commission was well within its right
in disregarding them. 150 F, 2d at 34. This was after the seventeen
million earnings of the top year 1942. The appellate court agreed, too,
that excess current assets should not be capitalized and that improvements
made during the trusteeship for reorganization had been considered by
the Commission and Distriet Court in fixing their valuation by past
and prospective earnings. 150 F. 2d at 35. The appellate court thenm
made the following ruling:

"The Senior Bondholders were paid in full. They received all
the new securities and most of the common stock. Hinety per
cent of the General Bondholders' claims were wiped out. They
received only a small amount of common stoek, ten per cent of
their total elaim. Adequate operating funds are essential to
the operation of a railroad. The Senior Bondholders were en-

titled to receive in addition to the full amount of their claims,

working capital sufficient for proper and efficient operation
of the railroad. But anything in excess of what was reagonably
necessary for this purpose constituted assets of the insolvent
corporation which belonged to the remaining creditors.

"We think it is apparent from the record thet there were
current assets on hand consisting of cash and securities in
excess of what was needed for the efficient operation of the
road. As pointed out, the working capital of the debtor had
increased from a deficit of $9,727,230 as of Dscember 31, 1935,
to a surplus of $12,125,863.50 as of Decsmber 31, 1944. While
these increased net earnings are due in large part to the war
and will not continue after the end of the war, and may there-
fore be disregarded in setting up the capitalized structure’
based upon prospective earnings, we cannot disregard the fact
that these huge surpluses actually exist, Their existence is
an accomplished fact. It is also obvious that surpluses will
continue to pile up for a reasonable time yet to come. We
think any plan which fails to take this into aeccount and which
gives the Senior Bondholders their claims in full by substan-
tially delivering the road to them, and gives them the surplus
cash actually on hand and further enables them to receive in
addition the excess war profits which are reasonably sure to
come, is inherently inequitable and unfair, so long as there
are classes of creditors, whose @laims are not fully satisfied."
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In our judgment this holding is erroneous.

The effective date of the plan was fixed by the Commission

was

a8 January 1, 1943. This/in its power. The allocation of the
nacuritﬁ;l took into consideration the interest of the secured claims
to that date. Any gain or any loss after that time was a benefit or an
injury first to the common stockholders and then to security hclders
in positions senior to them., Assuming that this Court, as a court with
equity powers in a bankruptcy matter, might set aside a plan, fair and
equitable when adopted by the Commission, on account of subsequent
changes in economic conditions, it should omly be done when the changes
are of the kind that were not envisaged by the Commission in its deli~
berations upon or explanations of the plan.

We have pointed out in the section of this opinion dealing
with the allocations of the securities that a part of the compensation
to senior claimants for their loss of position was the opportunity to
participate in war earnings. This was understood by the District Com,
and the Commission, Accumulations of cash beyond operating fund needs
are in the same category. In dealing with the problem the Commission
noted that a five percent dividend on the authorized common would require
an income available for interest and dividends of $7,969,629. Even before
the transportation difficulties of 1946, it was obvious that the Com-

29/

mission's judgment was being confirmed by events. See note 18, supra.




The error of the Circuit Court in its holding set out above
lies in its assumption that the senior bondholders were paid in full
by the securities allotted to them without also accepting the determination
of the Commission that the assets represented as of Jamuary 1, 1943, and
all subsequent earnings were a part also of the common stock that was
awarded the senior bondholders.

Decreasges in Seg&of Debt. The plen provides for securities to
teke the place of the Rio Grande Juqction'a first 5's in the face amount
of $2,758,333 end for the assumption by the reorganized road of 5,758,000
equipment obligationss ALl of these securities are senior +to the generals,
The Denver purchased the Junctions and paid $1,218,000 on the equipments.
This reduced the necessary cepitalization by that aggregate sum. The
Circuit Court of Appeals was of the opinion that "The value behind these
securities in no wise belonged to the Senior Bondholders, bacause they
had been paid in full." 150 F. 2d 39. This ruling, we cenclude, was
erroneous for the same basic reason that we held the cash and war earnings
belong to the owners of the commoa stock.

We called atteniion, supra page s to the authority granted

the Distriet Court to reduce the capitalization of the new company ag
interest due on Jamuary 1, 1943, or equipment obligations or other liabilities
were paid. The District Court acted on this authority and said of the

Junctions, "They may be canceled or they may be utilized under the plan







25 Ecker v, Western Pacific R. Corp., 318 U. 8. at 509.

Interest accrues on the gsecured claims until the effective date
of the plen. Group of Investors v. Milwaukee R. Co., 318 U. S. at 546,
X% Compare Ticonic Bank v. Sprague, 303 U. 8. 406.

26 318 U. 8. 506-509.

27 62 F. Supp. at 390:

"The §25,000,000 or more the Trustees have expended in the
Improvement Progrem inures to the benefit of the common stoek. If the
latter is worth anything 1t is as much due to these expenditures as to
any other factor., This, with the increase in current sssets snd wartime
earnings which counsel seem to believe are permanent, constitute the
only equity behind the preferred and common stock."

28 254 T1.0:0: at 3560

29 Mankind's foresight is limited. The uncertainties of future estimates
are recognized. It is not without interest to note, however, that on
April 15, 1946, the railroads of the United States petitioned the Interstate
Commerce Commission for increased freight rates and charges. This was saids
"The situation of the railroads has now become critical and their
need for a substantially higher level of freight rates has become imperative.
This is the result of an extraordinary combination of war and postwar A
conditions with which the railroads are confronted, and more particularly | '
the result of three factors of recent development: (1) the increase in ‘
wages of railroad employes of 16 cents per hour determined under the
procedures of the Railway Labor Act in April, 1946, retroactive to
January 1, 19463 (2) large increases, both present and prospective, in
the prices of rallway materials snd supplies; and (3) a sharp decline in




FOOTNOTES (contd.)

volume of raillway traffic and an even greater decline in railway
revenue.

"The volume of freight and passenger traffic is falling
continuously, end it is anticipated that the downward rate will
aceelerate in the months to come. The revenues will be reduced by
reagon both of the deeline in volume and a return to a more nearly
normal composition of traffic. It is estimated that the operating
revenues of Class I railroads for 1946, on the basis of the present
rates, fares and charges, would be approximately £6,800,000,000, or
23.5 per cent less than they were in 1945.

. . . Ll L3

"Freight and pagsenger traffic reached their peaks in 1944.
But net railway operating income and net income began to diminish in
1943 on account of rising costs of operation. In the face of inereasing
traffic through 1944, both net railway operating income and net income
moved steadily downward after reaching their peak in 1942. With the
cessation of hostilities in 1945 there began to be a decline also in
gross revenues which is expected to become more pronounced &s the
abnormal war conditions disappear, disabilities of highway carriers
and other agencies of transportation are removed, and the prewar
pattern of rallway traffic is resumed."

The Denver apparently did mot vary greatly from this overall
picture, It's net revemue for 1945 from railway operations dropped
from $20,569,809 to $14,246,504. It's gross operating revenue, however,
increased four and & half million. The loss in net was due largely to
increased amortization of defense projects. :

The monthly report of revenues and expenses by the Denver
for January and February of 1946 shows a decrease of operating revenues
from 310'856,764 to %,932,9330 g




INSERT, p. 12

Earnings during the trusteeship were used tc improve the dsbtor

railroad, When the vote was taken in 1944, the real sstate and equip-

ment aceount showed cherges of 143,291,513 during the trusteeship. An
estimated ten million of it was between the Commission's approval of

the plan, June, 1943, and the Commission's certification of its approval
to the court by claiments on July 15, 1944+ The retirecmentse are said by
the respondent trustee to have beén about $13,000,000, leaving a net
addition to capital account of £30,000,000. Respondents urge that since
capitalization was not substantially incressed by the Commission between
1938 and 1943, the junior ereditors got little or nothing for this invest-
ment. The improvements may have been wise or unwise. Th't question is
not before us. Hailroads even in reorganizations must make additions to
take care of public needs or to lower operating costs. See 62 F. Bupp. 389,
The senior bond interest continued to accumulate durdng this period. As
the capitalization was not incressed pari passu with the investments, the
holders of junior securitles received less participation. The Commission
did not consider that the earning prospect justified o grester capitaliza-
tion than the one given and we think ite iudgment con*rols “he valuation,

As was said, Re Denver & R. G, ¥. R. Co., 150 F. 24 at 38:

"Neither was the Commission compelled to, nor would it be
Justified in adding tho amount of these expenditures to the
capitalized value if in the exercise of sound disefetion it
felt that the ressonable prospective earnings of the road,
after the improvements did not justify it. However, in the
face of all this, after satisfying in full the claims of the
senior bondholders, the plan cf reorganization should have
made sure that all excess current assets, ss well as all
excess war profits yet to accrue, would go to the General
Bondholders,®

W/
The last sentence, we think, has the vice of overlooking the reason

Commission gave common stock to the Seniors., See discussion under



INSERT, p. 12 contd.

Allocat f Securit .
Wie nove also the contenbion that the possibility of & national

income much higher and interest rates much lower thim before World War IIX
should affeet valuation based on prospective earnings. Those factors,

we think were befors the Commission gﬁiﬁkit‘mado its earnings estimate.
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~of the junior creditors. See p. 18, supra. Bespondents offer ab» 4

other ground for thelr votes in rejection.
Congress with its purpose to stop the blockade of sound reorgani-
zation by claeses of creditors with the veto power of the 1933 statute,
note 35, supra, certainly did not intend to leave a class with the suzme
power o; interference because in its ressonable judgment that class
thought the valuation was erronecus or the senior creditors were paid in
full by the face value of securities. If a plan gives fair and equitable
treatment to dissenters, the elements which make the plan fair 'arsd equit-
able cannot be the basis for a reasonably justifled rejection. If only
those elements are relied upon, as here the rejection is not reasonably
Justified.
Of coursge, thls does not mean that if a plam 18 approved as
falr and equitable by the Commission end court, there cannot be & reasonable

justification for its rejection by a class of claimaents on submission.

Reaaons to make thelr rejection ressonable may arise thersafter, For

example, tleiputed, large esrnings might develop. Ve see no reasonable

Justificetion here for the action of the General :ﬁsndholders.

-

9
In conclusion, we shall add that the foregoing opinion has been

wribten without reliance upon the duty of the Commission to plan red

gations with an eye to the public interest as well as the
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labor practice of refusing to bargain with an aceredited union, merely

*
to open the way for judicial review of the certification. Consequently

petitioner urges the cease and desist order should be no broader than
the refusal to bargain which is covered by paragraph 1(a), note e
supra, with the addition of "or from any other acts in any manner inter-
fering with the representative's efforts to negotiate." The suggested
addition is taken from the Express Publishing Company case at 312 U. 8,
438, Thus the breadth of paragreph 1(b) of the Board's order is sharply
challenmged as being beyond the power of the Board in view of the evi-

dence and findings in this case.

In support of its objection to the breadth of the order, petitioner |
M\r“.p...‘\q i

P - g
again relies upon Express Publishing Company case which dccidad,-~f’ﬁga ‘B,ZQ/]

AR TRERSEN R

[+ SN !
that where the Labor Board found perttewharly violation of subsection 8(5) \

\ o &

of the statute, it could not on that finding cwdy rightly enjoin. viola-

tions of all the other provisions:

"To justify an order restraining other violations it must
appear that they bear some resemblance to that which the
employer has committed or that danger of their commission

In the future is to be anticipated from the course of his
conduct in the past.” ?‘—«\_

s L

i, ORI s

The paragraph under attack in that case was substantially like the para-
aa wEthiy Cese
graph here attacked. nder this rulingh it cannot be said that

u. 8. 65 8. Ct. 1316]. /

* Bee American Federation of Labor vl National Labor Relations Board,\g
308 U, S. 4013 Pittsburgh Plate Glass Co. v. National Labor felations
Board, 313 U, S. 146; Inland Fmpire Dist. Council etc. v. Millis, 325 |

7 .]

A
#% The problem of Ehc]scopo of injunction dealt with in National Labor
Relations Board v. Express Publishing Co., 312 U. S. 426, has recently
recelved careful consideration by judges and writers. 41 Columbia L. Rev.
911; 29 Georgetown L. J. 10263 53 Harvard L. Rev. 472; 23 Boston University
L. Rev. “"' 54 Yale L. J. ulo SR R ‘ ,_c_.','.,_ \“ i

| Rk
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restraining orders of the breadth of 1(b), here in controversy, are
always or are never justified when the Board properly determines that
a single unfair lebor practice has been committed by the employer.
Each case cells for the expert appraisal of the Board. To the Board
Ceagl & dis. ur

is glven exclusive power te prevent unfair labor practices byﬂordora,

after determination that such unfair labor practice has been committed,

-
WSectiona 10(a) and (e). The %est of the validity of et

brow&

B cease and desist order is whetheyr the Board might have reasonsbly

w? ;
econcluded from the evidence before it that lwd an order was necep-

i |

W‘ |
sary to prevent the f@efore it/ "from engaging in any unfair

#
labor practice affecting commerce." Section 10 (a). S0 long as there

is substantial evidence to justify the Board's conelusion as to the need
for a broad or general cease or desist order in the language of Section 7
or other proper definition of unfair practices, the courts of review should
not refuse enforcement of or modify the Board's order. If there is not
such evidence, the court must protect the person charged with the unfair
practice from the threat of contempt proceedings from future violations.
¥hile contempt proceedings can be instituted only by the Board and in the

e
publiec interest, the poesibility of contempt penalties by the court for

Ethyl Gasoline Corp. v. United States, 309 U. 8. 436, 461; Union
Pacific H. Co, v. United States, 313 U. S. 450, 4703 United States v.
Bausch & Lomb Co., 321 U, 8. 707, T24.

#* jAmalgamated Workers v. Edison Co., 309 U. S. 261, 269.




qu‘x‘?
NS

r
future Labor Act violations adds sufficient additional ganctions to

make material the difference between enjoined and non-enjoinsd employers

*
in their relations with their employees.

m‘“y‘l@-
Courts are fauudsdntr wiger Sewsedwr cvidence which is adduced before
G o — ‘

the Board to determine whether it has substance enough to support'l

*%

finding of an unfair labor praqyicg’

evidence necessary to justify the broader order calls for the same type
of judieiel appraisal.

Equity has long been accustomed in other fields to redch conclusions

EC.QG;‘L' avls s
as to the of orders which i!'neceslary to prevent interferences

P :
with the righte of those who seek the courts' protection. By legis-~

lation the generality of this power has sometimes been curbed as in the

WA
Clayton and Norris-LaGuardia Acts. Statutes of the United 3tates

Bee for business operations under contempt orders 41 Columbia L. Rev.
at 913.

See Labor Board v. Greyhound Lines, 303 U. S. 261, 270-71; Edison
Co. v. Labor Boud, 305 U 8, 197, 2290

Hecht Co. v. Bowles, 321 U. 8, 321, 328; Wyoming v. Colorado, 286
U. S. 494, 508,

WAHR 38 stat. 738, $193 47 Stat. 70, §9.




which utilize this vell—estahliiped power to effectuate the objest

o been

which the particular legislation seeks to secure sney-ef-eewrse, enacted
in the light of the existing equity power as it has been used by the
courts. This is true as to the enforcement provisions of the National
*
Labor Relations Act.
Injunetions in broad terms are granbed even in actp of the widest
content, when the court deems them essential to aceomplish the purposes

it
of the aect. We think that the Board has the same power to determine

¥* 8. RBP. No. 573' 74t'h Cong., lst Seas., Ps ]Jb‘

"Section 10. Procedurs before the Board.--This is the most important
procedural section. Despite the wide-~spread charges that the bill invokes
novel procedurs and vests unusual powers in sn administrative agency, the
bill is modeled closely upon numerous Federal Btatutes setting up adminis-
trative regulatory bodies of a guasi-judieisnl character. The common pro-
cedure ig so well known that the committee deems it unnecessary in sub-
stantistion of this statement to refer to any analogous statutes save the
Federal Trade Commission Act, section 5.7

See also H. RBP: Noe 1147, Tith Cong., 1lst SGBB., Pe 23,

#%  Sherman Act--Standard Oil Co. v. United States, 221 U, 8. 1, 77s

"It may be conceded that ordinarily where it was found that acts
had been done in violation of the statute, adequate measure of relief would re-
sult from restraining the doing of such acts in the future, Ssift v. :
States, 196 U, S. 375, But in a case like this, where the condition which
has been brought about in violation of the statute, in and of itself, is
not only a continued attempt to monopolize, but also a monopolization, the
duty to enforece the statute requires the application of broader and more
eontrolling remedies."

"So far as the owners of the stock of the subsidiary corporations and the
corporations themselves were concerned after the stock had been transferred,
§6 of the decree enjoined them from in any way conmspiring or combining to
violate the aet or to monopolize or attempt to monopolize in virtue of their
ownership of the stoeck transferred to them, and prohibited all agreements
between the subsidiary corporations or other stockholders in the future
tending to produce or bring about further violations of the act." P, 76.
"We so think, since we construe the gixth paragraph of the decree; not as
depriving the stockholders or the corporations, after the dissolution of
the combination, of the power to make normal and lawful contracts or agree-
ments, tut asg restraining them from, by any device whatever, recreating
directly or indirectly the illegal combination which the decree dissolved." P.8]
Local 167 v. United States, 291 U. 8. 293, 299:

"Appellants seek elimination of the provision of the deeree that
enjoins them from using any of the offices or positions in local 167 or the -
shochtim union 'for the purpose of coercing marketmen to buy poultry, poultry
feed, or other commodities necessary to the poultry business from particular
sellers thereof.! The United States is entitled to effective relief. To that
end the decree should enjoin acts of the sort that are shown by the evidence
to have been done or threatened im furtherance of the comspiracy, It should
be broad enough to prevent evasion. In framing its provisions doubts should

i G e
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the needed scope of cesse and desist orders under the National Labor
8 ¥
i gt b‘ﬁg5qn,
Relations Act that nisi prius courts haveg subject to review of circuit

igf:fizzﬁiﬁﬂﬁﬁurtﬂ of appeal under Section 10 to keep the orders within the bounds
M

sk
o

of the diseretion which Congress has reposed in the Board. Compare

Labor Poard v. Express Pub, Co., supra, at pages 435, 436 and 437.

There is no rigid scheme of remedies in the Wagner Aet, any more than
there is a rigid delimitstion of unfair labor practices. Compare Hepublie
324 U. 8. 793, 798,

Aviation Corporation v. Hat
finen the Express Publishing Company case came to this Court, the Cirouit

Gourt of Appsals for fEe Fifth Circuit had struck from the Board orders
all provisions for enforcement except that which directed the Publishing
Company to bargain collectively with the Guild., This elimlnated the general
cease and desist paragraph, so similar to the one here in question. 312

U. 8. at 430, It held violation of Bection 8(5) refusal to bargain was
sufficiently proven. The Court of Appeals alsc held that the record, which
contained certain further statements which were charged to violate Section
8(1), did not justify the Board's further finding thet Section 2(1) had
also been violated, 111 F. 24 588. No review was sought by the Board
here of this latter ruling. Its petition for certiorari never mentioned
the ruling and its brief distinetly disclaimed any contention in regard

to it. The attack was focused on the refusal tc enforcs the general order

be resolved in favor of the Government and against the conspirators.

m Ve Mo, 265 Us Be 526’ 532' « » &« Bhen regnrd iz had to the

evidence disclosing the numerous purposes of the conspiracy and the acts

of coercion customarily employed by defendants, it is plain that the clangl%,

referred cannot be condemned ithout L oo
See Amer. Foundaries .v. 'I‘ria--’Cil.l*tl,‘yn a(?:\:h’:ﬁ, o.‘ZTS'y U.ogl. fm&do}v 3




on the finding of a violation only of Section 8(5) by a refusal to

4 *
éﬁrgaino Therefore, this Court, as appears from the opinion, reached
its conelusion that the paragraph in question was too broad, solely on
consideration of the refusal to bargain. See 312 U. 8. 429, 432, 433, 434.

In the present case a different situation presents itself, It is a

narrow difference but significent when examined in the light of the
statement in the Publishing Company case, pages 437-38, that persistent
attempts by varying methods to interfere with the right of eelf«organiéatioﬁ
may justify the gemeral type of cease and desiat order. We thiﬁk th;t
it is not so important as to whether there is one or more instances of
unfair labor practices but whether the situation az a whole is of such
a characher that the Hoard may fairly nay«—The-brOId type of order isg
necessary to attain the objects of the Labor Act. In this case there )
was evidence enough before the Board to justify it in reaching tha$‘

K o

conclugion. See discussion at page s Bupra.

# In its brief the Board said: "While we think the court's holding that
the statement did not violate the Act is erromeous, we do not seek review
of ite decision in that respeet, since it turns on facts peculiar to this
case and since, in the view we take, the refusal to bargain is sufficient
alone to support the Board's order in its entirety."




FOOTNOTES

49 Stat. 452-53.

1 /"8EC. 7. Employees shall have the right to self-organization, to form,
join, or assist labor organizationsg, to bargain collectively through
representatives of their own choosing, and to engage in concerted acti-
vities, for the purpose of eollective bargaining or other mutual aid
or protection,

"SEC. 8. It shall be an unfair labor practice for an employer-——

"(1) To interfere with, restrain, or coerce employees in the
exercigse of the rights guaranteed in seection 7.

. . . - .
"(5) To refuse to bargain collectively with the representatives of
his employees, subject to the provisions of SBection 9(0?.'

Opinion of the C.C.A., National Labor Relations Board v. May Dept.
Stores Co., 146 F, 24 66; determination of Hationsl “sbor Relations Board,
53 N.L.R,Bs 1366.

2. 49 Btat. 453, Sec. 9. "(b) The Board shall decide in each cage
whether, in order to insure to employees the full benefit of their

right to self-organization and to collective bargaining, and otherwise
to effectuate the policies of this Aet, the unit appropriate for the
purposes of collective bargaining shall be the employer unit, eraft unit,
plant unit, or subdivision thereof."

3. 8. Rep. No, 573, 74th Cong., lst Sese., p. 14.

4+ In the matter of Houston Shipbuilding Corporation, 41 N.L.R.B. 638;
In the matter of American Manufacturing Company, 41 H.L.E.B. 995.
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FOOTNOTE

Illustrative of the decisions in the Cireuit Courts are the
follewing cases:
1. Hational Labor Relations Board

brackets) s 632
Labor Board v. Highland Park Mfg. Co., 110 F. 24/(C.C.A. 5)55855)];
Art Metal Const. Co. v. Board, 110 F. 24 148 (C.C.A. 2) [§8(5)];
Wilson & Co. v. Board, 124 F. 2d 845 (C.C.A. 7)[§8(3)]; Labor
Board v. Sunbeam El, Mfg. Cos, 133 F. 24 856 (C.C.A. 7;{!&,1)]

“Labor Hoard v. Standard Oil Co.y 138 F. 24 885 (C.C.4. 2){ 8(25];

( s ZEAL 5 £ _Was more tiasan B

224 ek DILE

act H
Labor Board v, Boss Mfg. Co., 107 F. 2d 57, (C.C.A. 7)[$88(1),
8(3) 6(5)]’ Labor Hoard v. Heed & Prinee ”‘gn CO., 8 F, 24
874 (CsCuhs 1), cert. dem. 313 U. 8. 595 [§88(1), 8(3), 8(5)];
F, %, Woolworth Co. v. Board, 121 F, 2d 658 (C.C.A. 2)t§§s(1),
8(3)]3 Board v. Algoma Net Co., 124 F. 24 730 (C.C.A. 7), cert.
den. 316 U. 8. 706 [§§8(1), 8(3)]; Labor Board v. Baldwin Loco-
motive Works, 128 F. 2d 39 (C.C.A. 3) [§§8(1), 8(2), 2(3), 8(4)1;
Labor Board v. Brezner Tanning Co., 141 F. 2d 62 (C,C.A, 1)[§§3(1),
8;3)}“Taaho Fotato Grawers v. Board, 144 T. 2@ 295 (C.C.A. 9),
LR8N, B80S hnwese .

miting t acts speeci

()

P it e By

- e
Globe Cotton Mills v, Board, 103 F. 2d 91 (C.C.A. 5) [§2(5)]
Labor Board v, Swift & Co., 103 F. 2d 988 (C.C.A, 7) {!8(2)5;
‘MeQumy-Norris Wfg. Co. v, Board, 119 F, 24 1009 (C.C.A. 7), cert
dem. 313 U. 5. 565 [§8(5)]3 Labor Board v. Newark Morning Ledger
Co., 120 F, 2d 262 (C.C.A. 3), cert den. 314 U. S. 693 [isés)f;
Labor Board v. Burry Bisouit Co., 123 F. 2d 540 (C.C.4. 7)[§8(2)];
Labor Poard v, Stone et al., 125 F. 2d 752 (C.Cshs 7), cert dem.

317 U, 8. 649 [58(1)]§ Commonwealth Edison Co. v. Board, 135 F. 2d

291 (C.C.A. 7) [§8(2) onsolidated Alreraft Co. v. Poard, 141
F, 2d 785 (C.COA‘ 9; ‘8(1)], Labor Hoard Ve L.".P‘hut" 1‘.9 F. 24
141 (C.C.A. 5)[§8(1)]; Lebor Boerd v, Walt Disney Procuetions,

146 F. 24 44 (C.Cuhs 9), cert den. 324 U. 5. 877 [88(3)].
L i tin £ 4 0.4 88 ! S :; far

¥here s W

practices
Press Co., Ine. v. Eoard, 118 F. 2d 937 (C.C.A. D.C.), cert.den.

313 U, S. 595 [§88(1), 8(3)]; Lavor Board v. Grower-Saipper
Vegetable Assn., 122 F. 2d 368 (C.C.A. 9) [§§8(1), 8(3)?; ¥ilson

& Co. v. Board, 123 F. 2d 411 (C.C.A. 8) [§§2(1), s(zE 3(3)1;

Lebor Boerd v. Servel, Inc., 149 F. 2d 542 (C.C.A. 7)[§§8(1), 8(3)].

2. Office of Price Administration

5 of a regul :
Bowles v. Montgomery Ward & Co., 143 F. 2d 38(C.C.A, 7) [preliminary
injunction against violation of any price regulation granted for
violation of several provisions of one regulation]. Cf. Bowles
Ve May Hardwood Co., 140 F. 2d 914 (C.C.A. 7).

(b) nin ted unctionss

Bowles v. Town Hall Grill, 145 F. 2d 680 (C.C.A. 1)[violation
of restaurant ceiling prices on poultry, lobster, gin items;
injunction limited to such items sustained]; Bowles v. Sacker,
146 F. 2d 186 (C.C.A. 2)[sustaining injunction limited to
particular type of violation proved].

~— PO S —
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and rennqdﬁafthe reorganization proceedings to the Interstate Commerce
Commission for further consideration with the statement, 150 F. 2d at 40,

"Nothing in the opinion shall prejudice or forsclose
the rights of the parties to propose a new plan or reorgani-
zgtion or the power of the Commission to formulate, approve,
and certify a new plan of peorganization in the light of any
relevant facts presented to the Commission in any proceeding
“nd’r n Uosnc. Seco 205(&)."

By tais remand, the Commission was empowered to proceed anew to considera-
tion of the reorganization in all its phases, §77(e), including those
steps previously taken and approved by the opinion of the Court of Appeals.

That Gourt approved the valuation of the debtor reached mainly
by the use of present and prospective earunings. It held that the valuation
adopted need not reflect necessarily the money spent for improvements during

1FH . 34
the trusteeship for reorgenization. No argument is made against the
soundness of these conclusions which are fully supported by the festern
t

Pagific and Milwaukee eases.g/ The cireuit court further held that the
Commission was justified in refusing to reopen the hearings just before
the entry of its order of June 14, 1943, approving the plan, to hear
evidence of the then exisfing economic conditions and the 1943 earnings
of the debtor.

The reversal cams from the eircuit court's holding, contrary
to the Commission kkx and the district court, that free cash in excess
of operating capital needs and unexpectedly large earnings from war

business after the date of the plan should be for the benefit of the

General bondholders. 150 F. 2d 35-38. That court further held that




decreages in debt by cash payments, with the consequent reduction
of securities that were required to be issued under the plan to cover
such debt claims, should imure tc the benefit of the same General
bondholders. 150 F. 2d 38-39. The circuit court disagreed also
i

with the treatment of certain collateral deposited behind the First
Consolidated mortgage of the Pio Grande Vestern Railway Company and
secondarily behind the Generals of the debtor. This is the Utah Fuel
stock issue hereinafter discussed. These differences from the conclusions
of the district court led the circuit court to hold that the general
bondholders were "reasonably justified" im rejecting the plan and that
the district court was without authority to confirm the plan over their
veto. § 77(e).

The briefs of all the parties here restate the questions presented
in the petition for certiorari according to the emphasis the particular

party places upon points of controversy. After a general concideration

of the background of the plan, we shall give attention to sach of the

just stated disagreements between the district and appellate court. This

will cover the points under review.
The basic problems of railroad reorganization under Seetion 77 q
of the Bankruptey Act have been so recently considered by this Court in

the Jiestern Pacific and Milwaukee cases that only a summery reference to

the conclusions here pertinent need be made now. HNo new enactments high
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changed the law since those decisions on March 15, 1943. The complexities
of the reorganigation of a railroad with responsibility to the publie

and obligations to its security holders was recognized. The impossibility
without destruction of efficiency and values of reversing the process of
integraetion to restore the parts that now make up the whole of a system

to their original operational function was understood. The vurinua»bondﬂf/
issues with different and often overlapping liens, with competing elniﬁﬁ

for allocation of earnings pending reorganization, presented hard problems

for legislative solution, 4 fair, administratively practical and lasting

method was sought. By provisions for adjustment of creditors' claims,
Congress intended to avoid the delays, costs and sacrifices of liquidation.
The agencies employed by Congress to accomplish reorganizations under
Section 77 were the Interstate Commerce Commission and the courts. The
answer reached by Congress was that the experience and judgment of the
Commission must be relied upon for final determinations of value and of
matters aflecting the public interest, subjeet to judicial review to assure
compliance with Comstitutional and statutory requirements. This was the
interpretation of all members of this Court from the languege of the act
and the evidence of Congressional purpose in the hearings, reports and
discussion. To the courts, Congress confided the power to review the
plan to determine whether the Commission has followed the gtatutory mandates

of subsection (e), 318 U. S. at 477, and whether the Commission hed material

Fo
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evidence to support its conclusions. 318 U. 8. at 4773 eoncurring opinion
at 512,

At this point, we restate our conclusion reached in the former
cases that the Congressional authority to the Commission to oliminate valueless
elaims from partieipation in reorganization is a valid exercise of the
federal bankruptey power. Section 77 was directed at the ralief of debtor
railroads. Seec. 73, 47 Stat. 1467. Liquidation in depression periods
meant that large portions of debts, as well as stock interests in the pro-
perties would be irretrievably lost to their holders while reorg&nisntioﬁ
on a capitalization that estimated normal income would support meant the
salvage of sound values. We see no more consbitubtional impediment to the
elimination of claims against railrosd debtors by the Interstate Commerce
Commission's determination of values with judieial review as to the suffi-
ciency of the evidence and complisnce with statutory standards than we do
to their elimination by an accepted bid in a depression market. There
{8 no oceasion here to reexamine further these recent holdings of this
Court in the Western Pacific and Milwaukee reorganizations.

In axamining the contentions of petitionmers as to the alleged
errors of the Circuit Court of Appeals, we must approach the problems in
aceordance with our reviewing authority under Section 77. That section

12/
embodies the method that Congress selected in 1933 and improved in 1935




to put the railroad transportation system of the country in order to
meet its g?bt' and perform its duties to the public after the hard years
of the recent depression. Our constructions of the chief provisions
of the section were handed down in March, 1943. Although the results
of reorganizations under the section, as thus construed, have been eriti-
cized as unfortunste and changes have been suggested, no different legis-
lation has been enacted. Indeed a different method for rsorganiaatiqﬁ,
enacted in 1939 and designed to meet the requirements of railroads not
in need of finaneial reorganization of the character provided by Soetién
77 but only of an opportunity for voluntary adjustments with their credi-
i 3
tors, was allowed to lapse on November 1, 1945. This eituation leaves
elear the duty of the agencies of the Government entrusted with the
handling of reorganizations under Seetion 77, including this Court, to
administer its provisions according to their best understanding of the
purposes of Congress as expressed in the words of Seetion 77 read in the
light of the contemporaneous discussion in Congress. Changes in economic
conditions cannot effeet the powers of the reorgsnisat}on agencies even

though they may require a reexamination into the present fairness of the
( S\

former exercise of those powers. \
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The Denver and Rio Grande Westerm, the principal debtor, is
an important link in transcontinentel transportation.  The recent
availability to the debtor of the Moffebt Tnnnel and the Dotsero Cut-off
(1934) improve its strategic position in the competition for Moverhead"
or "bridge traffic," that is, traffic that is consigned from and destined
to points beyond its lines. The traffic originating on its lines is
mixed in character and varies with the general prosperity of the region.

The present Denver, the principal debtor, was organized in
1920. It succeeded the Denver & Rio Grande Railroad Company of 1908
which had in its turn acquired the property of the Rio Grande Yestern
Railway Company, owning the western portion of the present debtor's
lines, and of the Denver & Rio Grande Railroad Company of 1886, owning
the eastern portion of the present debtor's lines. A connection between
the two portions, Rio Grande Junction Railway, is under lease to the
debtor who, as lessee and a stockholder, gvarantees the Junction bonds.
Substantially all of the capital stocks of the Salt Lake and Salt Lake
Western, and various other branch lines are owned by the debtor.
These corporate arrangements for the operations of the debtor have
resulted in the assumption or creation by the debtor of the claims of
the various issues, listed in note 6, supra.

Just after these reorganigation proceedings began, December 31,

1935, the debtor's report showed that its long-term debt was $120, 541,000,




and its current liabilities $24,990,901.63. It had current assets,
including cash £1,257,943.43, of §5,966,666.93, At the timsl?ths plan
became effective, December 31, 1942, the report showed long-term debt of
$130,264,826.65 and current liebilities of $14,172,575.50, and in addition
deferred 1liabilitles, chiefly matured interest in default of $45,582,132.66.
There were current assets, including cash £10,850,149.96, of %20,983,652.54.
As of December 31, 1944, these items were: Long-term debt 312?,358; 337.79,
current liabilities $20,539,637.83, and deferred liabilities $55,316,151.80. ‘
The current assets were $32,665,501.33, including $19,142,626.96 in.cqgh.

N

The income of the system available for interest during the pe&*od

L
\

was found by the Commission at its lowest in 1936-1938, After adjustment "\\

B\
N

this was $2,893,255. 233 I.C.C. at 552, In 1941 there was £5,019,436. h¥
254 1.C,Cy at 10. VWhen the present plan was approved by the Commission in
June, 1943, the 1942 income availasble for interest was recognized but the
continuance of such earning power was thought to be negétivod by any sound
18/

forscast. 254 1.C.Cy at 356.

The Commission reached its determination of a sound capital
structure for the combined properties with these figures on earnings before
it. In addition, of course, the Commission had complete statistical
information to guide it from its Bureau of Valuation and its other sections

dealing with traffic, rates, interest, et cetera. The discussion by the

Commission will be found in its printed volumes listed in note 2.




This writ of certiorari brings here for review the decree of the
Circuit Court of Appeals enforeing an order of the National Labor
Relations Board which was enf;ered after the Board found upon hearings
that petitioner had 'j@iolated Sections 8(1) and 8(5) of the Hational
Labor Relations Act. On account of different treatments in eircuit
courts of appeal of Labor Board orders to cease and desist, which
restrain other kinds of scts than those found by the Board to be
unfair, a dispute over the proper scope of the cease and desist order
made it important for us to grant the writ. S8ee note __ infra.
The writ also presents issues (1) as to whether two small related
departments with thirty to forty employees may be an appropriate bar-
geining unit whem the depariment store of which they are a part has
around three hundred and fifty departmente and approximately [ive
thousand employees; (2) as to whether the Board could properly place‘

the name of a Joint Labor Council on the ballot for the employces' bar-

gaining representative when none of the employces were members of the

Couneil but only of a local union which was associated with others in
the Councily and (3) as to whether seeking authority from the National
Wer Labor Board to increase wages without taking up the increase with
a certified bargaining agent may be an unfair labor practice under
Section 8(1) of the Labor Act.

Appropriate Unit. After a hearing in which the employer, the

petitioner here, the May Department Stores Cémpany, doing business as
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Famous-Barr Company, a St. Louis department store, took part, the
Labor Board, on June 16, 1943, found that all non-supervisory
employees of the Company, then 28 in number, working in the main
rooms constituted an appropriate unit

Ll
for collective bargaining within the meaning of Section 9(b) of the

and basement men's

Lebor Act. An election was ordered. It resulted im the cholce and
designation of the St. Louis Joint Council, United Retail, Wholesale
& Department Store Employees of America, C.I.0., as the representative
for collective bargaining of the employees of the unit.

The Company contended that a store-wide unit of its five thousand
employees was the most appropriate and at any rate that employeces
in the women's alteration and the fur slteration departments belonged
in the appropriate unit. As there is no provision for direct review
of the determination and certification of the bargaining representative,

the Comp waited this proceeding which sought a decree directing it

‘%l’-" i i smartay 1
to bargain collectively with the repre'sentati‘vj'@

k Y ST

m
e
Judieial review of the finding as to the unit./ See Inland Fmpire Dist,
\N\\‘ o sepappart A A ‘.....f.,..,.Mn-‘—.rmwm...,,..,-w.‘,—,,—:«:—-ﬂ“"/ ]
Council, etc. v. Millis, 325 U. S. " ]

A few months before this proceedingégp determine an appropriate

unit for the men's busheling rooT:) a determination that all employees

of the Company were the appropriate unit for collective bargaining

had been sought by the C.I.0, This was dismissed for failure of the
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stere _w,'Lb

C.I.0. to make a substantial showing of membership in the swsgesTed
unit. 46 N.L.R.Bs 305. That prior application is mot a bar to this.

It determined nothing. The Foard was cafoful to note in this proceeding
that a larger unit might be fixed as appropriate if self-organization

develope No labor organigation claimed to represent the entire body

a

W of employees. Therefore the Board determined to approve g this unit

3
0& appropriate so that collective bargaining might start for these emplovees

w o ¢+“‘1P Vu/‘ﬁ‘l
without reguhpiee™tts DosipoReReRbo—t-ombssaes nore employees ni;ht

be organized into a larger unit%f M a'b,, |

Under Section 9(b)  the Board is delegated the authority to deter-
g Ha P09
\1 mine the unit. The judiecial review afforded is not towedsh the evi-

1
\‘ dence upon which the Hoard acted and perhapa’everrule the exercise
\ ,

of its discretion but to "guarantee against arbitrary action by the

X g
" The presence of members of one or another union throughout

the enterprise was a matter for consideration in deciding upon the

appropriate unit but was not decisive. Compare Pittsburgn Plate Glass /

L

The Board had before it the business of the company, the numbers

156,
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,%v Board, 313 U. 8. 146,

of employees, the treatment of the employees as a unit by management
with reference to sick leave, hospitalization, employuc%privilagaa,
vacations, et cetera, [vidence was presented thet a large proportion

of employees in the proposed unit were members of the same union. It
\

o
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had testimony as to similarity and dissimilarity in tailoring and
altering between the men's and women's alteration rooms. There was
evidence that those who work on men's clothing, speaking generally,
belong to a different union organization those those who work on
women's clothes. The Board considered the interchange of workers
between the two groups. We think that there was ample testimony to
support the Board's conclusion that the employees of the two busheling
rooms were an appropriate unit.

Form of Ballot. Petitioner objects to the certification because
the ballot contained the name of the St. Louis Joint Council, United
Retail, Wholesale & Department Store Employees, as a candidate for
bargaining representative from the unit. This was the organization
which was certified., It had filed the petition for determination of 1

.“
the representative. The Council olainadf'ore than 51% of the employeces

in the suggested unit had designated it as their collective bargaining
representative. The Board directs what names go om the ballot. Unless
there is a ahovihg of a substantial number of employees in the proposed
unit who have become members of and selected the petitioner as their
bargaining representative, the Board does noi ordinarily order an
election. In this case on the Joint Couneil petition for certification,
the Board found that the Council had a majority of the employees. As a

matter of fact it was a local union which the employees had selected




and joined. The Board pointed out in its finding of facts on the

/0“//
petition for an election that the Joint Council represented thiadand

’ l.u“h . o Hemsw 3}""’"‘-75'
v othuruieeu&!*ﬂf‘!tﬂ?ﬁ'?ﬂi!oygos. ;

e" wi

The Company says that some employees may have been misled by the

N ——

.....

ballot into thinking that the Joint Council had a substantial'ﬁggber of ™
the unit's employees as members because elections are not ordinarily
called unless that situation exists. Even so, it is difficult to grasp
what standing the employer has to object to placing a name on the ballot
which has no members in the proposed unit. The name was that of the
petitioner for the election. The local was represented by the Joint
Couneil. Cf, National Labor Relations Board v. Frank Bros. Co., 137

F. 24 989, 992, affirmed on other grounds Frank Bros. Co. v. Labor

Board, 321 U. 8, 702, The Joint Council was chosen by a majority

of the employees of the unit and certified. In the eircumstances of

this election, we see no basis for the Company's objection to the

certified representative on the ground of possible confusion of the

employees.

St
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Action on Wages. The Board found that the Company interfered
with, restrained and coerced its employees in the exercise of the

rights guaranteed by Seetion 7 of the Act in seeking the approval om

August 30, 1943, of the National ¥ar Labor Doard for pegage adjustment
«_—yL&KiE”-”MM _ & e -

T A e

upwa?da for a large proportion of its employees, including the_ employees
of the unit here involved, without bargaining collectively on the subject
of the wages with the certified union. A letter accompanied the request
t0 the War Labor Bosrd which explained that certain craft employees,

not here involved, wers excluded from the application for authorﬁ?\tg_

—

inerease wages because they were covered by collective bergaining agree-
ments, The letter went on to say:

"The St, Louis Joint Council, United Retail, ¥holesale and
Department Store Employees of America, Cul.Os¢y « « + has been
certified by the Hational Labor Relations Board, but we do not
regard this as an appropriate unit and have consistently taken that
position and have so notified all parties concerned. It is our
intention to submit that question to the Courts, if and when the
occasion arises. We have not recognized thig Union and heve not
bargained with it for the employees in Departments 280 or 281 and
no negotiations with that Union are pending. It is intended,
however, that the employees in Departments 280 and 291 shall be
included in this application.

"We do not believe that any of the organizations named in
the application, nor the organization named above, have any interest
whatever in the enclosed application. However, if the organization
named above should object to the ineclusion of the employees of
Departments 280 and 281 in the application, you are advised that
said application may be considered as having been amended so as
to exclude those employees from the application.®

The next morning the employees were told over the store address system
of the application for a wage increase for all employees, except higher
paid executives and those "employees whose salaries have been fixed by

closed shop agreements.” A short time later another reference to the




application was made over the address system. A similar announcement

appeared in the September 3 issue of the store paper. The conditional

offer to exclude the employees of the unit was not referred to in the

announcements., Upon these facts the Board found a violation of Section 8(1).
The Company urges that its request for authority without negotiation

with the certified union was not an unfair practice under Section 8(1)

but only a necessary result of its vosition en morSFecoznition-of.the

m To maintain this position, the Company says, it could give

no recognition to the certified aszent.

We have in preceding divisions of this opinion stated our conelusion
that the Joint Council was a properly certified bargaining representative.
Therefore at the time of the request to the War Labor Board for authority
to increase wages, the Joint Council must be considered as a properly
certified bargaining agent. Company action in regard to it must be
Judge&in_that light even though its attitude toward the certification
made its choice difficult.

The Joint Council was certified on July 12, 1943. Heanwhile, after
the election, the Council had requested a conference with the Company
for negotiating a contract to cover wages, hours and working conditions.

This request was declined on July 19th with the statement that the




Company did not agree with the decision of the Board and desired to
preserve its full rights to question the result as it "may see fit."
The application to the War Labor Zoard followed on August 30th,

It 15 settled law that the Wagner Act makes it an employer's duty
%o bargain collectively only with the duly recognized or aceredited
representative of the employees. Disregard of this duty violates
Section 8(1) of the Act. OSection 9(a) Medo Corp. v. Labor Board, 321
U. 8. 678, 683-84, Any other conclusion would infringe en essential
principle of collective bargaining. See J. I. Case v. Labor Bosrd,
321 U, 8. 332, 338. PEmployer action to bring about changes in wage
scales without consultation and negotiation with the certified repre-
sentative of its employees cannot, we think, loglcally or realistically,
be dietinguisheél from bargaining with individusls or minorities. In
requiring signed and written agreements under the Lsbor Act, we said,
"Contrasted with the unilateral statement by the employer of his labor
poliecy, the signed agreement has been regarded as the effective instru-
ment of stebilizing labor relations and preventing, through collective
bargaining, strikes snd iundustrisl strife." H, J. Heinz Co., v. Labor
Board, 311 U. 8. 514, 524.

Two national labor groups had each separately sought for months

a6 organize the Company. One effort to secure the designation of a

unit had failed, The present designation was made over the protests




of the Company. It had urged:

"There are two competing labor organizations seeking to
organize the employees in this store, By this decision one
of them is granted an election in the unit composed of two
departments. There are some 350 deperitmenis in this store
and if this Employer iz to be confronted with elections and
geparate bargaining for each one or two departments it will
be an endless and intclerable interference with store opera-
tions, which should not be permitted."®

By going ahead with wage adjustments without negotiation with the
bargaining agent, it took a step which justified the conclusion of

the Board as to the violation of Beection 8(1). Such unilateral action,
in the circumstances of this case, minimizes the influence of organized

bargaining. It interferes with the right of self-organization by

(e mutm A'\/
i

dramatizing for the employees th m.\.annﬁ: collective bar-

gaining agent. If successful in securing approval for the proposed
inerease of wages, it might well, as the Board points out, block

the bargaining representative in securing further wage adjustments.
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Petitioner eomplains here of the refusal of the Court to modify
paragraph 1(b) of the board's order to the extent which petitiomer

explicitly asked for below in its petition for rehearing .#

% Section 10(e) of the Netional Labor Relations Act, 45 Stat. 454,

precludes the consideration by the Circult Court of any objection not
raised before the\?gard, unleas such failure is excusable because of

textraordinary ciféunetancos.” We must therefore sppraise the record
to determine the power of the Circuit Court to review paragraph 1(b)

of the Board's order,

In this proceeding the paragraph first appeared in the intermediate
report of the Board's examiner (R. 55). The petitioner excepted speci-
fically to paragraph 1(b) of the propesed order as "not supported or
justified by the record" (R. 41). This was the only objection made to
the paragraph in question im the proceedings before the Board. The
examiner's recommendation was adopted by the Board in its order (R. 45).
Unlese this objection was sufficiently speecific to apprise the Board of
the question now presented, the Circuit Court had mo power to consider
4t. Marshall Field & Co, v. Board, 318 U, S, 253. In the Marshall Field
case we deelined to consider an issue as to the power of the Board to
grant a back pay order which was construed as barring the deduction of
unemployment compensation from the award, although the question was
raised by answer and deeided by the Circuit Court of Appeals, HNational
Labor Relations Board v. Marshall Field & Co., 129 F, 24 169. Our
reason for refusing review was that the only objection to the Board's
power was error by the examimer "in making each and every regommendation,”
The remedy recommended by the examiner was the usual mé pay less earnings
without any word in the report as to the unemployment compensatiom. This
was too general to apprise the Foard of an intention to bring up the
question of the deductibility of the compensatiom and of the necessity
for findings.

Although it falls short of desirable spﬁzific ty, we think the ob-

v

jection was sufficient in the present case. Noﬁfindingn are naedod. The







That paragraph, together with another which enjoins refusal to
*
bargain, is set out below. Petitioner's ow®¥ argu@fid, is that
the broad, blanket provisions of _i:ﬁl(b) are invalid. Tne language
of the prohibition covers interferences with all the rights of
e

employees which are covered by section 7 of the Labor Aet, while

& L
at the most, petitioner urges, the Board has found and the Circuit
Court sustained only two unfair labor practices by petitioner,
"(1) a refusal to bargain and (2) the stox%do galary increase."
Both of these, it is asserted, are but incidents in petitioner's
effort to obtain judielal review of the Board's certification., As
the Board's selection of an appropriate unit to choose the employees! ;
bargaining representative and the Board's subsequent certification i

of the representative chosen, section 9, is not judicially reviewable

direetly, petitioner takes the position that it committed the unfair |

Decreed that May Department Stores Company, ete., shall cease and
desist from 1, (a) "Refusing to bargain collectively with St. Louls
Joint Couneil, United Retail & Department Store Employees of America,
affiliated with the Congress of Indusirial Organizations, as the ex—"
olusive representative of all its employees at its 5t. Louis store en-—
gaged in the busheling room, second floor, department 280, and in the
busheling room, basement, department 281, including regular extra n—‘y
ployees in these departments, but excluding the two foremen and all |
other employees of the respondent; : Pl

"(b) In any other manmer interfering with, restraining, or cofreing
its employees who are referred to in paragraph 1(a) in the exercile of
their right to self-organization, to form, join, or assist labor organi-
zations, to bargain collectively through representatives of their oW
choosing, and to engage in concerted activities, for the purpose b
tive bargaining or other mutual aid or protection, as guaranteed/in }
Section 7 of the National Labor Felations Act." /4
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These writs of certiorari were granted to examine the doductibilityf
as interest of certain payments which the taxpayer corporations made
to holders of their corporate obligations. Although the obligations
of the two taxpayers had only one striking difference, the non-cumulative

in one and the cumulative quality in the other of the payments reserved

v 3}

under the characterization of interest, the Tax Courﬁhpeld that the

payments under the former, the Kelley Company case, were interest and
under the Talbot Mills were dividends. The Circuit Court of Appeals
reversed the Tax Court in the Kelley case and another circuit affirmed

b
the Talbot Mills decision. One circuit court breated the issue in

the Kelley case as a clear question of law for its plenary review and
the other circuit court cited Dobson v. Commissioner, 320 U. S. 489,
in support of its concurrence with the Tax Court's conclusions. Deeming

further examination of the principle of the Dobson case needed in the

administration of the laws relating to internal revenue, we granted

certiorari.

In the Kelley case, a corporation, all of whose commom and preferred

stock was owned directly or as trustee by members of a family group, was

reorganized by authorizing the issue of &250,000 income debenture bearer
bonds, issued under a trust indenture, calling for 8% interest, non-
cumulative. They were offered only to shareholders of the taxpayer

but were assignable. The debentures were payable in twenty years,




December 31, 1956, with payment of general interest conditioned upon
the sufficiency of the net income to meet the obligation. The debenture
holders had priority of payment over stockholders but were subordinated
to all other creditors. The debentures were i;deemable at the taxpayer's
cption, carried the usual acceleration provisions for speecified defaulta
and were transferable., The debenture holders had no right to participate
in management. Other changes not material here were made in the corporate
structure. Debentures were issued to the amount of £150,000 face value.
The greater part, $114,648, was in exchange for the original preferred,
with six per cent cumulative guaranteed dividends, at its retirement
price and the balance at par, which was eventually paid with sums obtained
by the purchasers from common stoek dividends. Common stock was owned
in the same proportions by the same stockholders before and after the
reorganization,

In the Talbot Mille case the taxpayer was a corporatiom which,
prior to its recapitalization, had a capital stock of five thousand
shares of the par value of $100 or $500,000. All of the stock with
the exception of some qualifying shares was held by members, through
blood or marriage, of the Talbot family. In an effort to adjust the
capital structure to the advantage of the taxpayer, the company was

recapitalized just prior to the beginn’hg of the fiscal year in question.
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by each stockholder surrendering four-fifths of his Btock and taking

in lieu thereof registered notes in aggregate face value equal to the
aggregate par va@un of the stock retired. This amounted to an issue

of $400,000 in notes to the then stockholders. These notes were dated
October 2, 1939 and were payable to & specific payee or his assignees
on December 1, 1964, They brought annual interest at a rate mnot to
exceed 10% nor less than 2%, subject to a computation that took into
consideration the net earnings of the corporation for the ftﬁu&l year
ended last previous to the smnual interest paying date. There was,
therefore, & minimum amount of 2% and & maximum of 10% due annually

and between these limits the interest psyable varied in accordance
with company earnings. The notes were transferable only by the owner's
endorsement and the notation of the transfer by the company. The interest
was cumilative and payment might be deferred until the note's maturity
when "necessary by reason of the condition of the corporation.” Divi-
dends could not be paid until all then due interest on tlhe notes was
satisfied. The notes limited the corporation's right to mortgage its
real assets. The notes could be subordinated by action of the Board
of Directors to any obligation maturing not later than the maturity

of the notes. For the fiseal year in question the maximum payment

of 10¥ was made on the notes.




In holding that the recapitalization in the Kelley case made its
reserved payments "interest," the Tax Court said that the exchange of
the preferred stock for the debentures in question showed that for
personal reasons the holders preferred the debtor-ereditor status to
that of stockholders. An accrued interest account was set up on the
corporation's books sufficient to meet the obligations. Payment to

the debenture holders was authorized as "interest.” The holders had

no voice in management, There was an unconditional promise to pay the
prigoipal at a fixed maturity date. The Tax Court considered the
;ééfqat of payment of interest only out of net income and of the subor-
dinﬂﬁion of the bonds to other indebtedness. It does not appear ﬁhnt

tyef&au Court considered the effect of the transferability feature of
TR
;R

éhofdebenturea. Because of that feature the debenture holders might

have been different from the stockholders, Nor does it appear in the

j UV\\)SW\-
-opihion that the effeet of the non-cumulative provision was weighed.

v A

\ /

\ In the Talbot Mills deeision, the Tax Court found that tax advantage

Ewun one of the motivating facts in the recapitaliszation. It appraised
|
I

;tho assignability feature; Mecognized the presence of the cumulative
interest requirement and of the deferability provisionj distinguished
the Kelley decision because interest there was to be paid out of income

without fluctuation and sales of the bonds were made. Its conclusion




was made from the totality of primary facts, not from examination of

individual elements.

The payments in question on corporate obligations were for the

years in the Kelley case, 1937, 1938 and 1939; in the Talbot Kills case

for the year 1940. Both corporations deducted the payments as interest

from their reports of gross income under statutory sections and regulations
get out in the footnote. The applicable statutes and regulations were
identical for all periods. The Commigsioner asserted deficiencies
because the payments were considered dividends and not interest.

From the statements of facts which were found by the Tax Court, it
appears that the characteristies of all the obligations in gquestion and

the surrounding circumstances were of such a nature that it is reagonably

paymente were interest to creditors or dividends to stockholders. There

is not present in either situatiaq§§§§<wholly useless temporary compliance
;.

with statutory literalness which this Conrt4§§ide-ned as futile, as a

matter of law, in Gregory v. Helvering, 293 U. 8. 465. The demonstrated

possibility of sales by the holders of the obligations to persons othag
than stockholders alone proves the differentiation. As material anoun;ii
of capital were invested in stock, we need not consider the effeect of
extreme situations such as nominal stock investments and an obwviously : 'i

excessive debt structure.
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For reasons which will presently appear, we do not believe that
the statutory court review of Tax Court decisions empowers the Cirecuit
Courts of Appeals or this Court to draw inferences as to whether the
conclusion of the Tax Court as to the character, as interest or divi-
dents, of the reserved annual payments on the corporate obligations.
Such inferences are solely for the Tax Court. However, in the Kelley
Company case, we think that as a matter of law the opinion of the Tax

: "
Court fails to give o?&duuce of the appraisal of certain relevant
factors in the situation. We exprets no opinion as to the weight which
the Tax Court should give to the additional evidence to which we refer.

The obligation to render carefully considered judgments on the
applicable facts accompanies the legislative delegation to agencies of
finality in their factual determinations. In the case of the Tax Court
this requirement is directed by the statutory mandates for opem hearings
and written findings of facts and opinions, Internel Revenue Code
§§1116, 1117 and 1118. This duty is more definite than an agency's

responsibility for clarity of decision to which we called attention in

3
- Phelps Dodge Corporation v. Labor Board.,  The Tax Court sits to hear

lssues between the Government and the taxpayer. Its function partakes
of the judieial. Its decision must be drawn from legally admitted

evidence and it may not exclude from consideration legally relevant

facts. Compare Morgan v. United States, 298 U.S. 468, 479. As we read

N




N

the Tex Court decision in the Kelley Company case, it evidences no
appraisal of effect on its conclusion of the transferability of the
bonds or the non-cumulative feature of the interest payments. Perhaps
implicity but certainly not explicitly, it fails to weigh the impact
on the issue of the aggregate f.aetors either for or against its conm-

clusion on deductibility of the payments. #We think the issue should
: Gy ey el
be reconsidered by the Tax Court. We e not ssy as a matter of M

Simce theve i maf-ehuf eu dfie= g\,l,/md- e-‘%cr
Lowtentiop.
that these bonds are stock or debt/\

for us and the Circuit Courts of Appeals

The lack of power/to draw such inferences lies in the limitations

of the statutory sections relating to court review of Tax Court deeisions. :
The Internal Revenue Code, Section 1141, suthorizes the review., Sub-
section (c¢) which controls that action reads as follows:

"§1141. Courts of Review. . . « (c) Powers
(1) To affirm, modify or reverse. Upon such review,
such courts shall have power to affirm or, if the
decision of the Board is not in accordance with law,
to modify or to reverse the decision of the Board,
with or without remanding the case for a rehearing, as
justice may require."

Qur question here is whether the inferences which the Tax Court has
drawn from the uncontroverted facts of thése records are subjeet to
judicial reexamination in the reviewing courts. We think that they

/ are not.

knyone accustomed to examine the results of agency determinations,

where questions of law have been reserved for judicial review, has

been frequently confronted with the difficulty of drawing the line




W

between issues of law whieh the courts may pass upon and issues of

fact which are for the exclusive decision of the administrative

body. Perhaps no definite or convineing solution lies in any
generalization. Sometimes the answer is so aluaiya that the
reviewing court is attracted to the view that matters for an adminis-
trative body's final determination should be all those matters im

which that agency has the compstence of experience and speclalisation.
This would result practically in limiting judicial review tc procedure.
That is, for examples to an examination into whether the adreinistrative
body followed the statutory requisites of motice, hearing and adjudging
or whether the charge was leveled at a person within the coverage of
the act or whether the sanction was within the agency's power. It is
sometimes suggested, too, that an administrative body should act
finally in those inatances whers the body's decision settles a case

but luys down no principle of general application. Without undertaking
to say whether such tests would promote clarity of administration,
courts are not &t liberty to choose for themselves either an casier

way for their disposing of cases or a method of decision by agepn;el i,:
which might be thought to promote administrative efficiency. "» \\

\
Judicial review is a well understood concept. The difficulties of

diserimination between law and fact must have been known %o the Congress

in 1926 when it created the Tax Court and endowed it with administrative
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When Congress in 1926 passed the present sections which provide
for judicial review of Tax Court decisions, it was legislating upon
a subject, the collection of the revenue, in which federal administra-
tive finality has been given wide scope. This Court has recently
fully reviewed the legal nistory of the enactment. Iobson v. Com-
missioner, 320 U. 8. 489, 496. The Tax Court was originallgbstablished
to "secure an impartial and disinterested determination of the issues
involved, so that the taxpayer and the Governmenit would have an inde-
pendent review of the position of either on tax demands before payment
of the tax or foreclosure of an asserted deficiency. Two years later
its success was recognized by committee commendation and the enlargement
of the finality of its decisions from "prima facie evidence of the
facte therein stated" to reviewability only "if §he decision of the

&/

Board is not in accordance with law." As to the mischief which the
limitation of the scope of judicial review was to cure, we find only
the words of the committee reportl:Zd/

In 1926 it must be admitted there existed the same uncertainty
in legal thought which exists today as to the precise demarcation

8/
between law and fact.
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From the reports of the House and Senate Committees, note 7, supra, we
know that the mechanics of procedure on review from the decision of
the experts was to be like "an original action in a Federal district

court." That is, that the review was to be before an appellate court

in accordance with the procedure for reviow,(?a-étab*ggggphoé-ﬁreu"ﬂﬁe

: ,) of the Fc;%pral Trade Commission
% methy e

BSOS

eSS c
and the Packers and Stockyards Aet.k Judieiel review for thes€ two

d.(Fefed -
agencies were of different kinds, The Federal Trade Commission's

orders were subject to review in a circuit court of appeals. It was
then the Commission's duty to file a transeript of the record in the
court, 38 Stat. 720%
"Upon the filing of the transeript the court shall have the
same jurisdiction to affirm, set aside, or modify the order
of the commisaion as in the cage of an application by the
commisgion for the enforcement of its order, and the findings

of the commission as to the facts, if supported by testimony,
shall in like manner be conclusgive."

The Packers and Stockyards Act, 42 Stat. 159, had two methods of review,
one for Title II, Packers, by which the packer aggrieved could secure a
plenary review of the law and facts, and the other for Title III,
Stockyards, the familiar injunction proceedings under the Urgent Defi-
clencies Act of 1913 for Interstate Commerce orders, 32 Stat., 220. Tor
tax appeals a direct court review was adopted rather than the procngéyo
of injunction. So far as the finality of Tex Court action is concerned,

the Tax Aet now under consideration did not embody specifically the language

AN




or implied effeet of any of the provisions to which reference has just
been made. Instead the limitation on review power of the Code §1141,
set out on page was enacted.

aa 1)7(?—

Judietmi—revwiew.under the Interstate Commerce Act procedure had,

in 1926, recognized the finality of that commission's determinations
not only in primary or evidential facts but also in the inferences or
conclusions to be drawn from those facts. This Court had definitely
ruled that determinations by the Commission of what was an "undue pre-

ference" or a discrimination were beyond judicizl reviewing power.

United States v. Louisville and Nashville R, Co., 235 U. S. 314, 320
"in aubstituting its judgment as to the existence of preference
for that of the Commission on the ground that where there was
no dispute as to the facts it had a right to do so, obviously
exerted an suthority not conferred upon it by the statute.”

This position was emphatically repeated in Pennsylvania Co. v. United

tes, 236 U, S. 351, 361, thuss

"This section forbids any undue or unreasonabls preference
or advantage in favor of any person, company, firm, corporatiom
or loecality; what is such undue or unreasonable preference or

advantago is a queation not of law, but of fact, ITexas & Pacifie
Stal nnerce QMM ss: 162 Uo Sc 197’ 219‘ L:@E‘
v. Alabama Midland Reilway, 168 U. S.
144, 170.“
See also Manufacturers Railway v. Unibted States, 246 U. 9. 457, 481;
Atehison, Topeka & Sante Fe . Co. v. United States, 232 U. S. 199, 22L.
S0 with the reasonableness of rates. Interstate Commerce C on Ve
Union Pacific R. Co., 222 U.MS. 541, 5503 Illinois Cent Re Ve
Commerce Co on, 206 U. S. 428, 459. Under the Federal

Trade Commission Act, this Court had held that an inference of that Come

mission on "unfair method of competition®was subject to judiecial review

80 as "ultimately to determine as matter of law what they include."




A

Federal Trade Comm. v. Gratz. 253 U. S. 421, 427. Pe;k}p{s the Court
4

&
g

felt thepéﬁwla a diffigpdGe between direct revigwf“though limited as

&

above indicated, and the review by injunction, See Fed. Trade Comm.

v, CBE&L; CQ., 260 U. S. 568, 58Q,ﬁ?;} 80, that view has given way to
a different conception of the court's pove%p of review over the orders
of the Federal Trade Commission. In Fed. Trade Comm'n v. Algoma Co.,
291 U. S, 67, 73, 81-2, it was said as to an "unfair® finding:

"tThe findings of the Commission as to facts, if supported
by testimony, shall be conclusive.! 15 U.3.C. §45. The Court
of Appeals,; though professing adherence to this mandate, honored
it, we think, with lip service only. In form the court deter-
mined thet the finding of unfair competition had no support
whatever, In fact what the court did was to make its own ap-
praisal of the testimony, picking and choosing for itself among
uncertain and conflicting inferences. Statute and decision
(Fede de Comm'n v. Pacific States Paper Trade Assn., 273
U. S. 52, 61, 63) forbid that exercise of power."

L}
The finding of unfair competition bein imony
g supported the test
:g:tC::ntglicn d;dtgct abuse its discretion in reaching :ié éonzzulion !
ange o e name ghort of the excision of !
would give adequate protection,” { e

For example, in Swa & H v+ United States, 300 U. 8. 297, also

review by injunction, it was held on a review of a rate as unduly

prejudicial to certain shippers fhat:

"Whether a diserimination in rates or services of a carrier is
undue or unreasonable has always been regarded asg peculiarly a
question committed to the judgment of the administrative body,
based upon an appreciation of all the facts and circumstances
affecting the traffic." Page 304.

"fven though, &g appellants seem to argue, the evidence may
lend itself to support a different inference, we are without
authority to substitute our judgment for that of the Secretary
that the discrimination was unreasonable." Page 307.

And in Security Adm'r v. Quaker Oats Co., 318 U. S. 218 m&-227, ,23%}

in passing upon a regulation defining a food product, we said:

o TR
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Federal Trade Comm. v. Gratsz. 253 U. S. 421, 427. Pe the Court
(f.

")

felt thepé was a differprice between direct review, though limited as

Vo
P
&

abqvé indicated, dﬁd the review by injugpﬁion. See Fed. Trade Comm.
: swbdialfon AT o € o = !
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v. Curtis Co., 260 U. S. 568, 58Q.f?;} 80, that view has given way to
a different conception of the court's powe%p of review over the orders
of the Federal Trade Commission. In Fed. Trade Comm'n v. Algo Oy
291 U. 8. 67, 73, 81-2, it was said es to an "unfair® finding:

"tThe findings of the Commission as to facts, if supported
by testimony, shall be conclusive.! 15 U.3.C. §45. The Court
of Appeals, though professing adherence to this mandate, honored
it, we think, with lip service only. In form the court deter-
mined that the finding of unfair competition had no support
whatever. In fact what the court did was to make its own ap-
praisal of the testimony, picking and choosing for itself among
uncertain and conflicting inferences. Statute and decision
(Federal Trade Comm'n v. Pacific States Paper Trade «y 273
U. S. 52, 61, 63) forbid that exercise of power."

See also Tr Comm'n v. Bducatiom Society, 302 U, 8. 112, 113, 117.
In other fields, this Court has been prompt to recognize the

administrative finality of ageney inferences from primary facts.

For example, in Swayne & Hoyt v. United States, 300 U. 8. 297, alse

review by injunction, it was held on a review of a rate as unduly
prejudicial to certain shippers that:

"Whether & diserimination in rates or services of a cerrier is
undue or unreasonable has always been regarded ag peculiarly a
question committed to the judgment of the administrative body,
based upon an appreciation of all the facts and circumstances

affecting the traffic." Page 304.

"Even though, as appellants seem to argue, the evidence may
lend itself to support a different inference, we are without
authority to substitute our judgment for that of the Secretary
that the diserimination was unreasonable." Page 307.

And in Jecurity Adm'r v. Quaker Oats Co., 318 U. S. 218 %227, A33,

in passing upon a regulation defining a food produet, we said:




"The Act does not contemplate that courts should thus sub-
stitute their own judgment for that of the Administrator. As
passed by the House it appears to have provided for a judieial
review in which the court could take additional evidence, weigh
the evidence, and direct the Administrator 'to take such further
action ag justice may require.! . . . But before enactment, the
Conference Committee substituted for these provisions those which
became §70L(f) of the Act. While under that section the Adminis-
trator's regulations must be supported by findings based upon
tsubgstantial evidence! adduced at the hearing, the Administrator's
findings as to the facts if based on substantial evidence are
conclusive.”

"Since the definition of identity of a vitamin-treated food,
marketed under its common or usual name, involves the inclusion

of some vitamin ingredients and the exclusion of others, the Ad-

ministrator necessarily has a large range of choice in determining

what may be included and what excluded. It is not necessarily a

valid objection to his choice that another could reasonably have

been made. The judicial is not to be substituted for the legis-
lative judgment. It is enough that the Administrator has acted
within the statutory bounds of his authority, and that his choice
among possible alternative standards adapted to the statutory

end is one which a rational person could have made."

In the Queker Osts case, the review was direct, not by injunction.

For further light on the purpose of Congress, we return to the
words of the report which will be found in note 7, supra. The illus-~
trations in the report are legsl questions without doubt, exéept the
possibility that the words "application of the statute or any regulation
having the force of law" may be thought to give a reviewing court power
to pess upon the Tax Court's conclusion from the primery or evidential
facts, 2o that in the present cases, it might be said to be a question
of lew as to whether the primary facts adduced made the payments under
consideration dividends or interest. But we think such an argument
misconceives the purpose of the Tax Court. The finality of the Tax
Court's rulings wag being emlsrged by the 1926 Act. The then Board

was spoken of as an impartial and independent tribunal of experts "for

the determination of tax liabilities a8 between the Government and the







- 16 -

Following the passage of the 1926 Act limiting the judicial

review of the Tax Courtts decisions to those instances where the

reviewing court could hold that the tax Court's decision was not in ,
Q_o’év‘}\ l
accordance with law, thq*pcart‘s::!!iii’ﬁndertook examination of Tax 1

leyel Zu-r.ri’w;g/
Court inferences from primary fects as . This ap-

Har? 4
proach was continued with small variation Tex~Penn 0il Co. v.

Helvering, 300 U. 5. 481, 490, and Bogardus v. Conmissioner, 302 U. 8.

34, 38. The concurrence and the dissent in those two cases indicated

a developing conviction that the courts of review were barred from
reexamining Tax Court inferences from evidentiary findings of fact.
See also Colorado v. Commiggioner, 305 U. 8. 23, 27.

With the extengion of adjudicatory powers to agencies for the
purpose of carrying on the involved routine of government, jndie@ql
acceptance of the constitutionality of the part these administrative
bodies were expected by Congress to play in the federal legal system
hag led this Court gradually to readjust its conception of the statu-
tory limitation on review of Tax Court inferences.

Of course, the construction of a tax statute is a legal question.
Hbo; the statutory language needs definition to mske its meaning or
its application known, that definition must be given ny the courts,
Just as a judge instructs & jury on the meaning of negligence or of

self-defense. When, however, construction or definition has been made
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3 T,C. 955 146 F. 24 809; cert granted, D. 8. 3 Judicial Code §240(@).

2 Internal Revenue Codes :
"SEC, 23. Deductions from Gross Income. In computing net income
there shall be allowed as deductions:

(b) Interest.,--All interest paid or acerued within the tamable year
on indebtedness, « » + " '
"SEC, 115, Distributions by Corporations. (a) Definition of Dividedd.--
The term 'dividend' when used in this chapter (except in section 203(a)(3)
and section 207(e¢)(1l), relating to insurance companies) means any distribu-
tion made by a corporation to its shareholders, whether in money or in
other property, (1) out of its earnings or profits accumulated after
February 28, 1913, or (2) out of the earnings or profits of the taxable
year « o o w®

Treasury Hegulations 103.
"SEC. 19.23 (b)-l. Interest.--Interest paid or acerued within the
year on indebtedness may be deducted from gross income, . + «

So-called interest on preferred stock, which is in reality a dividend
thereon, cannot be deducted in computing net income. . + "

See Revenue Acts of 1936 and 1938, 49 Stat. 1648, 52 Stat. 447, and
Treagsury Regulstions 94, Art. 23(b)-1l and 101 Art. 23(b)-1. ‘ 5

3. 313 U. S. 177, 189197,
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4 Jurisconsults, authors and judges have grappled with the problem over the ||

years, Compare Thayer, A Preliminary Treatise on Evidence at the Common 12
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Powers (English)(1932), sec. 111, subsection 12, p. 98, King v. Board
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¢, III; Brown, Fact and Law in Judicial Review, 56 Harv. L. R. £99; Jaffe,
Administrative Procedure, 56 Harv, L. R. 726 Paul, Dobson v, Commissioner;
The Strange Ways of Law and Faot, 57 Harv. L. R, 753,
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6 H, Rep., No. 179, 68th Cong., lst Sess., p. 3 S. Rep. No. 398,

68th Cong., 1st SOBBQ. Pe H 44, Stat, 110’ 8ec. 1003(b H H, Rep. No. 1’

69th Cong., lst Sess., p. 17; S. Rep No. 52, 69th Cong., 1lst Sess., p. 34.
While establishing a complete system of review, it has all along

been recognized that the taxpayer could secure a Jury trial of fact

issues, if he chose to pay and sue for recovery., S. Rep. No. 52, 69th

Cong., lst Sess., p. 37, Dobgon v. Commissioner, 320 U, S. 489, 495;

Bingham v. Commissioner, No. 932, decided June 4y 1945, dissent, note 1.

7 He Rep. No. 1, 69th Cong., lst Sess., p. 191

!ggggg,;gx1gya:Qggg;;ggg_gﬁ_gggg_ggﬂ law.--The procedure is made to
conform as nearly as may be to the procedure im the case of an original
action in a Federal distriect court. Inasmich as the complicated and
technical facts governing tax liability require a determination by a
body of experts, the review is taken directly to an appellate court,
just as, for instance, in the case of orders of the Federal Trade Com—
miegsion, and orders of the Secretary of Agriculture under the packers and
stockyards act. In view of the grant of exelusive power to the board
finally to determine the facts upon which tax liability is based, subdi-
vision (b) of section 914 limits the review on appeal to what are commonly
known as questions of law. The ccurt upon review may consider, for exemple,
questions as to the constitutionality of the substantive law applied, the
congtitutionality of the procedure used, failure to observe the procedure
required by law, the proper interpretation and application of the statute
or any regulation having the force of law, the existence of at least
some evidence to support the findings of fact, and the validity of any
ruling upon the admissibility of evidence (see subdivision (a) of
section 907 and subdivision (b) of section 914 The court, thersfore,
may adequately control the action of the adminisbrative officer or
agency, but will not be burdened witk the duty of ‘substituting its
opinion for that of the board upon the evidence."

jro03(b)]

8 In 1926, it was written:

"In truth, the distinction between 'questions of law! and 'guestions
of fact' really gives little help in determining how far the courts will
review; and for the good reason that there is no fixed distinction. They
are not two mutually exclusive kinds of questions, based upon a difference
of subject-matter. Matters of law grow downward into roots of faet, and
matters of fact reach upward, without e break, into matters of law. The
knife of policy alone effects an artifiicial cleavage at the point where
the eourt chooses to draw the line between public interest and private
right." Dickinson, Administrative Justice and the Supremacy of Law, p. 55.

In 1941 the Final Report of the Attorney General's Committee on
Administrative Procedure declared, p. 90: "What one judge regards as a
question of fact, another thinks is a question of law,”
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9 On application by the commission for enforcement, the statute provides

as follows, 38 Stat. 720: " . , . thereupon shall have jurisdietion
of the proceeding and of the question determined therein, and shall

have power to make and enter upon the pleadings, testimony, and proceddings

set forth in such transcript a decree affirmigg, modifying, or sett
aside the order of the commission. The findings of the commission as
to the faets, if supported by testimony, shall be conclusive,"

10 42 Stat, 162%

"(d) The evidence so taken or admitted, duly certified and filed as
aforesaid as a part of the record, shall be considered by the court
ag the evidence in the case. The proceedings in such cases in the
circuit court of appeals shall be made a preferred cause and shall be
expedited in every way.

"(e) The court may affirm, modify, or set aside the order of the
Se cre‘blry w"

11 52 Stat. 1056:

"(3) The court shall have jurisdiction to affirm the order, or to
set it aside in whole or in part, temporarily or permanently. If the
order of the Secretary refuses to issue, amend, or repeal a regulation
and such order is not in accordance with law the court shall by its
Judgment order the Secretary to take action, with respect to such regu-
lation, in accordance with law., The findings of the Secretary ag to
the facts, if supported by substantial evidence, shall be conclusive,”
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statute of limitation running); Douglas v. Comm'r, 322 U. S. 273 (vadddity
of treasury regulation relating to-bmestment—af depletion deductions
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Harmon, 323 U, S. 44 (effeet—ef Okla. optional community property statute
on income tax liability); McDonald v. Comm'r, 323 U. 8. 57 (deductibility
of compaign expenses); Claridge Apartments Co. v. Comm'r, 323 U, S. 141
(interpretation and application of provisions of bankruptcy aet
to basis); Fondren v. Comm'vr, 324 U. 8. 18 (whether certain‘}
minor children constituted "gifts of future interests in property");
Comm'r v. Estate of Fleld, 324 U. S. 113 (method of valuation of, corpus
of intervivos trust under estate tax); Webre-Steidb Co. v. Comm'r, 324 ‘
Us 8. 164 (interpretation of meaning and effect of certain stahutor;z;:bue’zgrf,'
determination of whether there was sufficient evidence to justify remand
to Tax Court for finding of fact)} Comm'r v. Smith, 324 U. 8. 177,
(whether difference between option price and market price of shares of
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although option was valueless when given); Comm'r v, Yheeler, 324 U,
542 (natﬂgg)gf ditermining for purposes of "earnings or profits" under
blllz(b)(7)(E) of the Revenue Act of 1938 the basis of gi::ﬁ: zistr
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in liquidation, which shsres were acquired in a tax free reorgauiiaﬁ
Comm'r v, Estate of Bedford, 325 U, 5.1233 (whether distribution of cash
in a recapitalization had the effect of a distribution of a taxable divi-
dent or was taxable as a capital gain); AngelVs Milling Co. v. Comm'r,
325 Us 8. 293 (procedure with respect to elaim for refund of processing
AEEXEXHXXXARBX BRI XIALXAXAEE Trust of Bingham v. Comm'r 325 U, 8.
365 (whether legal expenses were deductible by trust as "non-trade” or
"non-business" expenses); Comm'r v. DisSton, 325 U. 8. 442 (whether
certain gifts to minors were "gifts of future interest in property");
Boehm v, Comm'r, (standard for determining when stock

becomes worthlesa).
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FOOTNOTE - cont'd

2. gggg&;ogéhaggd on inferences from primary facts: Fquitable

Life Assurance Soc, v. Comm'r, 321 U, 8. 560 (deductibility as interest
of "excess interest dividends" paid under life insurance policies);
Comm'r v. Scottish American Co., 323 U. S. 119 (whether an "office" or

"place of business" was maintained in the United Statea); Boehm v. Comm'r,

e
By 8 (wear in which certain stock became worthless). Titf_lf
3. stions of faet (ineluding accounting)s Dixie Pine Froduets

Cos vs Comm'r., 32D U. 8. 516 (time for aceruing deduction of contested
state tax);:éecurity Flour Mills v. Comm'r,., 321 U, 3. 281 (time for
accruing as deduction refunds of processing tax to customers); Choate v.
Comm'r, 324 U, S. 1 (whether transfer of oil lease together with oil
wells and equipment constituted sub-lesse or sale); Comm'r v, Wemyss,
324 U. 8. 303 (whether ante-nuptial transfer was taxable as gift);
Comm'r v. Court Holding Co., 324 U, S, 331 (whether sale effected by
corporation or shareholders); Estate of Putnam v. Comm'r, 324 U. 8. 393

(time for accruing dividends paid shareholders).
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Bature of Corporation

Emall Family

Small Family

Manner of Distribution

Exchange for part of common shares
plus sale to existing stockholders.
No change in corporate control.

Hgtive

Tax avoidance
of

Registered note

In exchange for preferred shares.
No ehange in corporate control.

Tex avoidance -

Income debenture b“ ds

Sharacteristics of Seeurity

Fixed maturity date

Fixed minimum rate of 2% whether

or not there are earnings; rate
between 2% and 107, variagle de-
pending on earnings. Payment
defergble till maturity. Cumulative.

May be subordinated by dirsectors
to any debt maturing not later
than maturity date of note.

Not presently subordinated.

Transferable

Right to principal and interest
accelerated on bankruptey,
receivership, dissolution or
liquidation.

No trust agreement

No voice in management

3/5 of noteholders may alter terms
except they may not extend maturity
date, alter interest rate, diminish
principal, vacate effect of any
existing subordination.

Fixed maturity date

Fixed interest (8%) out of income
Onh « Non-ecumulative.

Debenture expressly subordinate
to all other debts

Transferable

Right to accelerate payment of
principal if interest due and
unpaid for two successive years.

Trustees under indenture are
principal stoekholders and
officers of the corporatign;
they are vested with rights of
enforcement .

No voice in management.




The grounds of my dissent from the conclusion which the Court
reaches in Estep's writ of certiorari may be simply stated. As the
Court's deecision involves at the least important principles of statutory
interpretation, a disagreement with them justifies a succinct statement
of the réasona which lead me to a contrary result,

As I understand the Court's opinion, it holds that the orders of
the Selective Service System with respect to inclusion for or exemption
from service under the Selective Training and Service Act of 1940 are
final. That is that no one affected by such orders may question their

validity in any judicial proceeding until after induction inte the

armed forces. Assuming that Congress might thus withdraw every
: Judtc./w' remeci/ 1 O
_&ﬁr from the citizen except Babed corpus, based upon violations
Y

< of Sonstitutional rights, after induotion, I do not read the statutory

A

provigions of the Selective Service Act as so providing. Seetion 11

of the Aet preseribes the punishment for knowingly failing to perform
duties required by the Selective Service System in this case, failing

to report and submit to induetion. I# directs that civilians, not

"actually inducted" in the services shall be tried by the usual courts.
Nothing is said in the Act as to any limitation upon the kind of
defense a person may make. But the Court now holds, in reliance upon

the words of finality in Seetion 10(a)(2), that although trial of




violators of orders is restricted to civil courts, defenses based

upon vidlations of due process of law cannot be made. Specifically S
this means that, notwithstanding exercises of arbitrary power by the
Selective Service agencies, even those dependent upon fraud or

personal animosities or racial or religious bias, as is charged in

this case, the victim must submit to induction into the armed forces

or face trial without means of defense against the charge of violating

a Selective Service order. The deferment of duly ordained ministers

of religion is bracketed in classification under the Act with , Hﬁ o

i\

. \’."l..v A
Nl :
Governors of the states and territories and members of nationmal or \g\b\
X TR’
state legislative bodles. There is no need to detail further the ’

specific violations of constitutional rights by the local board of

the Selective Service System which the defendant offered to prove :

AN
\4

and which evidence the trial court refused to acecept. No one questioh§\\¥
that if the classification of the petitiomer was handled as he intends,ki
he was denled due process of law. To deny petitiomer the right to
prove his contentions draws all meaning out of the statutory provision
for civilian tride under the Selective Service Act. It writes into

the Act complete administrative finality for the orders of the

Selective Service System for which I see no warrant in the words or

legislative history of the enactment.

.In Falbo v. United States, 320 U. 5. 549, the administrative




process was incompkkte. Pages 553, 554. In Billings v. Truesdell,
321 U, 8. 542, we marked the line which finishes the administrative
process. Pages 558, 559. Up to that point there is to be no in-
terruption of the selective process by court review of its action.
Finality to the determinations of the local boards ig given by

Section 10(a)(2) on "all questions or claims with respeet to inelusion
for, or exemption or deferment from, training and service u@der this

! & p , # '4

Act." The Court is compelled to admit that judicial relief from uncon- 4"
o~ on’ayu*b)

atitutionalArestraint of liberty exists through habeas corpus. A complete

denial of such protection would destroy the system of cheeks and balances ¢\

inherent in the Constitutional plan for the separation of powers. b

If the orders of the local boards do not possess the finality which

forbids that judicial review, I cannot believe that Congress, which

forbade a court-martial for rsfusal to submit to induction, intended

et

to deny a defendant the right to prove at his eivil trial that the
order which he refused to obey was a nmullity because it was entered in

defiance of his constitutional rights. Only unambiguous legis;ation i
The vight Vo reise '.
to that effeet would convince me that Congress intended to“denw;eﬂnr' o )‘%

QLé r/‘JA/lﬁ‘Q b ; ;
on of procedural due process of law to any person in our courts. J

i
: i\
See Dridges v. Wixon, No. 788, 1944 Term; Chambers v. Florida, 309 U, 8. y

227; Stark v. Wickard, 321 U. S. 288, 309. Q«bmf&*"a /CP/%UJ
FRGIE Y B e










FOOTNOTES (contd.)

3, Clauses (2) to (3) are mot involved. They relate tc expenses, fees
and costs.

35 H. Rep. No. 1283, 7,th Cong., lst Sess., p. 18; S, Rep. No. 1336,
7hth Cong., lst Sess., ps 3, contains the following statement: "Further,
the consent of two-thirds of eech class of stockholders must be acquired,
unless, by an elaborate valuation proceeding, it is proved that the value
of the property ig so low that the stock has no interest, This is an
effective obgtruction.s « o

"Tn order to remedy these defects, 3. 1634, as amended, provides
that two-thirds of those of each clags who vote upon a plan will bind the
diasenters or those failing to vote. But it also provides that the court
may make effective a fair plen where the parties do not agree. . « » If
two-thirds of each class comsent, the plan will bind the remainder of
each class. But the judge msy make the plan offective, sven if not so
accepted, if he finds that it conforms to the requirements just stated,
provides fair and equitable treatment for the interests of those rejecting
it, and that their rejection is not reasonably justified in the light of
the respective rights and interests. These provisions give complete due
process of law from a procedural standpoint, there being provision for
full hearinges both before the commission and the court. Within the broad
powers of Congress under the bankruptcy clause as recently declared by the

Supreme Court in Continental Tllinois Bank & Trust Co. v. Qg;gggfisgggg
Islend & Paeific Rv. Co. (55 Sup. Ct. Rep. 595), the provisions alse

afford due process of law in fully protecting the property rights whieh
are involved.”

See also Hearings, House Judiclary Committee, 74th Cong., lst
Sesg., on He R. 6249, Serial 3, pp. 16 and 22.

36 Viright v. Union Central Ins. Co., 311 U. 8. at 278, and discussion
at pp & and 9, supra.

37 Gf. I.ClCu Ve 39!‘86}' Ci‘b}', 322 Ts S. 503’ 5150

38 In Re Denver & R, G, #, R. Cos, 150 F, 24 at 38:

"Neither was the Commission compelled to, nor would it be
justified in adding the amount of these expenditures to the capitalized
value if in the exereise of sound diseretion it felt thalt the reasonable
prospective earnings of the road, after the improvements did not justify
it. However, im the face of all this, after satisfying in full the
claims of the senior bondnolders, the plan of reorganization should have
made sure that all excess current assets, as well as all excess war profits
yet to acerue, would go to the General Bondholders.™

~
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UTAH FUEL COMPANY STOCK

The Rio Grande Western Railroad Co. in 1899 executed its
First Congolidated Mortgage, an indenture to secure its issue of
First Consolidated Bonds, maturing April 1, 1949. Rio Grande VWestern
reserved the right to issue zdditional bonds under the indenture.

The Utah Fuel Company was organized in 1900, with a capitali-
zation of 100,000 shares. In 1901 an agreement was entered into by
Rio Grande Westernm, the trustee under the First Consolidated Hortgago,
and the owner of the Utah Fuel stock. The contract provided that the
stock would be held by the trustee to secure bonds issued under the
Pirst Comsolidated Mortgage and that Rio Grande Westerm would have
the right at any time on paying the trustee 36,060,000 in cash or
delivering an equal face amount in First Consolidated bonds to receive
the Utah fuel stock, free of the mortgage lien. Subjeet to the lien,
the stock was transferred to Rio Grande Western. $6,000,000 in addi-
tional First Consolidateds were issued to the owner of the stock.

In 1908, Denver & Rio Grande Railroad Company was orgenized
and acquired the prcperty of Rio Grande Westernm, assuming the obliga-
tion of its first consolidated mortgage bonds of 1899. The equity of
redemption of Denver & Rio Grando'ﬁailroad Co, in the Utah Fuel stoeck
was 8o0ld in 1918 under execution and transferred to the Western Paeifie
Railroad Corporation.

In 1924 under an agreement among the Denver & Rio Grande
Western Railrond Company, the Western Pacific Railroad Corp., Missouri
Pacific HRailroad Co. and T. S. Alexander, who by the agreement became
trustee of the equity of redemption in the Utah Fuel siock, flestern
Pacific transferred to T. S. Alexander, Trustee, subject to the pledge
under the Consolidated Mortgage its Utah Fuel stock and the debtor
transferred to sald trustee whatever intérest it had in the stock,

through certain releases, not here importent.




The agreement {irst provided that the ultimate beneficial
interest in the Uteh Fuel stock so held was vested one-half in Missouri
Pacific and one-half in Western Pacific [R. 1084f. Except for certain
contingencies not here important, it was provided that the trustee
under the 1924 agreement would pay all dividends received by him
from the trustee under the Consolidated Mortgage on Utah Fuel stock
to the debtor so long as any of the General or Refunding bonds were
outstanding.

The agreement further provided that if the General Mortgage
or the Refunding or other mortgage of the debtor were foreclosed,
the trustee would sell their interest in the Utah Fuel stock [R. 1090,
top] eubject to the Consolidated Mortgage, if outstanding, and apply
the proceeds to the peyment of the bonds secured by the equity of
redemption in the stock dividing any surplus between Western Pacific
and Missouri Paeific [R. 1090].

The general mortgage and refunding bonds created in the

1924 reorganization were thus given a lien om the Utahvg;
junior to the lien of the Denver & Rio Grande First Conéglidated
Mortgage.

Under the plan approved by the Commission and the Distriet
Court, the First Consolidated bonds were allotted 20% of their claim
in new income bonds, 73% in preferred stoci, and 7% in common stock.

The plan further provided that [R. 20-21]s

R (e i PSS e ST R T e u:»w
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"The trustee under the Rio Grande Western Railway
Company consolidated mortgage shall be permitied to obtaim
the release of the equities in the stock of the Utah Fuel Company
and distribute the stock among the holders of the aforesaid
bonds in any manner agreeable to them, or to enforce its righte
as pledgee of the stock of the Utah Fuel Company, the proceeds
recovered to be distributed to the holders of the bomds.”

The Commission took the position that this and the other features of the

treatment of the érst Qonsolidated bonds were Justified as compensation
for "loss of earnings position and surrender of their rightl"ﬁgéer the
plan.

The Commission made no definite finding with respect to the
value of the Fuel Company stock. The Commission had before it evidence
through 1936 with respeet to the value of the stock [R. 713, 765-69,
798-815] as well as =n appraisal of the value of the Fuel Company made for
the trustee of the First Consolidated Mortgage, which indicated a value
of $4,653,720+ The only dividend paid to the debtor by Utah Fuel under
the 192/ agreement was in 1934 and amounted to #250,000; the debtor in
applying 1#3 foagr%gdfor allocation of earnings by mortgage districts
eredited tﬁé};;rigage with an income of $83,333 per annum based on that
dividend paynéut allocated over the three-year period, 1932 to 1934.

The status of the stock was consgidered by the Commission in its original
report and its several supplemental reports, and its proposals with respect
to the stock remained unchanged.

In proceedings before the District Court in 1943 on objeetions
to the plan, it was revealed that the Fuel Company's net income for 1942
was $415,000 and for the first seven months of 1943, $535,869.% The company
has no funded debt.

Before the Circuit Court the respondents contended that the
holders of the First Consolidated bonds should be compelled either to
foreclose this collateral, applying the proceeds to their claim, or credit
their clsim with the velue of the collateral and be allowed new securities

only for the balance. The Circuit Court disapproved the treatment of the

GRS o R A

#  According to Moody's Manual [Resp. br. 29, note] the net income of the
Fuel Company for 1943 was $865,140, 1944 $653,901, =nd earned surpius at

the end of the latter year §4,862,980.




SR

(;;enoral bondholders with respect to the Fuel Company stock pointing to

the fact that the Commission had permitted "doubts and uncertainties” to
remain with respect to the value of the collateral, and that there was a
danger that if the collateral had substantial value, the First Consolidated
bondholders might receive mere then full payment. cohg‘ ‘;’7 % (/i ‘)‘2 fj:ij

Tne facts set out above fully support the conclusion of the
Commission that the "title to the stock is vested in the Missouri Pacifiec
and Western Pscific." [R. 77]. Whatever rights the debtor may have
retained after the sale of the stock on execution in 1915 were released
to the trustee and the two railroads in 1932. Fe have them a situation
in which the holders of the ultimste beneficial interest in stock which
had been pledged previously under a mortgage have permitted that 1ntefést
%o be encombered by a third person, namely the debtor, as}secur;ty fﬁr :
its General and Fefunding bonds. The rule is settled in bankruptey pro-
ceedings that a creditor secured by the property of others need not deduct
the value of that collateral or its proceeds in proving hic debt. Ivanhoe
Bldg, & Loan Asgo. v. Urr, 295 U. S, 243« We see no reason why the same
should not be true under §77. See New York Trust Co. v. Palmer, 101 F. 24
1, 3. Therefore the First Consolidated Mortgage bonds were properlyi
permitted to prove the full amount of their debt,

Respondents, however, objeect that the plan gives the First
Consolidated bondholders all the Utah Fuel stock or its proceeds in addi-
tion to securities the face value of which amounts to one hundred per cent
of their claims. It is thus contended that the plan deprives them of
their junior interest in the stock without & determination of the value
of that stock, or a finding of the extent to which the Consolidated bond-
holders have been psid by the new securities to be given them. We do not
so read the plan. The plan provides merely that the trustee of the Con-
solidated Mortgage "shsll he permitted to obtain the release of the
equities in ths stock of the Utah Fuel Company® and distribute thg stock
or its proceeds to the holders of the bonds. This stateneut%ﬁgszgﬂ at

be k™
leait two requiromanxi;bctoro the Consolidated bonds obtain anything from
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the collateral., The first is that the trustee of the First Consolidated
Mortgage be in existence., Even after the plan goes into operation and
the old securitles are surrendered on cancellation there is no reguire-
ment that the truatf terminate since gbay will continhue to hold property
other than that of the debtor. §77(f) does not so require. Hence what-
ever sction the trusteed tekeymay be commenced prior to or after the execu-
tion of the plan. This will;ggruit the respondent, trustee under the
General Mortgage, whiqq wonld continue in existence for the puirpose, to
take the noeeslary“atepa to aafeguﬁrd its rights in the eqxlatcrai on
behalf of the Generals.® .
The second réqﬁifement, which is explieit 4dam thesplgn,;a that
the trustee obtain the releage of the eguities in the stock. The rodon{w
4yvostee o€ the '4wCVuf
L// nant, if not the only existing equity in the stock is that of respondeuﬁ’;\
They heve an absolute right under the terms of the 1901 pledge and the
192/ sgreement to sll the proceeds of the stock over $6,000,000 and a
right alao to any part of the proceeds not needed to make the First
Consolidated bonds whole. Petitioners concede! in their brief here
that enforcement of the pledge "ecan be brought omly through judieial
proceedings." They correctly point out that in such proceedings full
protection can be given to all those who have any junior interest in the
stock, Hespondents' fear that the General bondholders and the mortgage
trustee will not be in existence and 8o unable to proteet themselves
has been sbove demonstrated to be without foundation in fact.
The result is that this aspeet of the plen did not in any way
change or affect existing rights in the collateral. The respondents may
show in the judiclal proceedings which wk&%l;;céiz;ri&ynﬁe brought by

the trustee of the First Consolidated Mortgage that the First Consolidated

bonds have been fully paid by the, sepuritiea awarded them underéthe plan,
#hye i pre %,“L Colian fpiep e 2GR (g I~
if such be the fact, or Hmy o

‘\ef?
"‘\¢I.¢~ 4 .
L

* Oﬁvioullv, thc Fuel -toaﬂ or 1ts prococdo nau&d distributed to record
holders of the old securities as of the date or dates of distribution of
@)

the new securitiea.




-6~

Petitioners concede, as they nust, that they are not entitled to mcre
than full psyment and that they are under a duty to account to the respon-
dents for any surplus remeining after they heve been made whole.#

The treatment of the Utsh Fuel stock in the plan is fully eon-
sistent with the Commission's disposition of certain collateral pledged
with the Reconstruction Finance Corporation end the Railroad Credit Cor-
poration by parties other than the debtor to secure notes of the debtor
in the Jestern Paeific case. Western.EagghF:‘Co. Reqrganization, 233

/—”Tima 409, 432,
¥ 0 dY / The Commission permitted the pledgees to retein the collateral
"

./‘

his Court approved that action saying "This collateral, other thamn
the refunding bonds, was therefore left with the pledgees with its

position unaffeeted by any direct action of the Commission." Ecker v.

flestern Pacifie i, Corp., supra, at 506. &
by ~the fact that Spetion 77 deels only ?&&h the &ebtor and rhy N

S*nce Zi: Utah Fu{l stock 15 not khe prpperty ofl the debtor,

tne Copmission noé the eourt couid effdctively onclude the rights of

¥
1
i

i

~So-construedy-we-hoid-theb-the” PIEH Te Tatr gnd squitavletu-
-it8 treatment-of-bhe respoRtentE W FESPERT LTI TR ER Pre b wts ek,

# There is a certain f{llogiec in the position of First Consolidated
bonds in asserting any rights in the collateral at all, If, as they
concede and we now hold, they are entitled to be paid in full in new
securities without regard to the collateral, it must be assumed that
they have been fully paid by the new securities given them since they
do not complain ef their treatment under the plan. Since they are en-
titled only to full payment it would seem to follow that they have no
rights against the collateral. Ve should not be taken as deciding this
question, however, since we leave it to an independent suit in which
there is jurisdiction over the proper parties.
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Petitioner complains here of the refusal of the Court to modify

paragraph 1(b) of the Board's order to the extent which petitionmer explieitly

#*
asked for below in its petition for rehearing.

¥ The statutory direction to the Circuit Court inm section 10(e) of the
National Labor Relatioms Aet, 49 Stat. 454, to refuse consideration to
any objection which was not urged before the Board compels appraisal

of the record to determine the powsr of the Circuit Court %o review
paragraph 1(b) of the Board's order. Labor Board v. Bradford Dyeing
Assn., 310 U. 8. 318, 341. To obtaquthe advantages in the handling of

the multitudinous proceadings._m‘iﬁé iha Labor &ct which are offered by

administrative hearings with judicial review, courts must be satisfied

~when the proceedings comply substantislly with the requirements of the

“Act and procedural due process even. though the utmoet nicety has not

been obgserved in the pleadings., Compare Nstional Labor Felatioms Board
v. Biles Coleman L. Co., 98 F. 2d 18,20; National Labor Felations Board
v. lund, 103 F. 24 815, 820.

In this proceeding the paragraph of the Board's order in conbroversy
first appeared in the intermediate report of the Board's examiner (B. 55).
The petitioner excepted to the recommendation as "mot supported or justi-
fied by the record" (R. 41). The examiner's i‘eeo’mendat&on wag adopted by
the. Board in 1ts order (R. QB). In angwer to the Bosgrd's petition for
enforcement, it was averred that this paragraph of the order was "not
supported by any valid finding or by any evidence” that the péti_t;ioner
here interfered with, restrained or coerced its uéloyeea in the exercise
of their rights of self-organization (R, 61}, The Circult Court s in the ,
light of National Labor Felations Board v. Eiprasn Pnhlzth&ag Co.p 312 U. 84 »

426, first approved the order as passed by the Board onm the theory that as
the interference by mlatbrauy aq.nkiué approval of n}c increases by the
National War Labor Board in the mmcu of thig cese vialai;nd,,section
7 of the National Labor Relations Act, the cease and desidd order might
properly forbid all interferences hy“: patitioxi;r with the rights of
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employees under that section., MNational ~abor Helations Hoard v, Hay
Dept. Stores Co., 146 F. 24 66, 69. On a petition for rehearing, petitioner
here sought & modification of ¥um paragraph 1(b) so that it would "relate
only to the mcts of which complaint was made and not to all conceivable
acts" which would be violative of section 7. The Court modified ite
approval of the Board's order so zs to limit its restraint to the employees
of the approved bargaining unit instead of all employees but left the
seope of the paragraph otherwise unchanged. j

As the petition for rehearing and the action of the Circuit Court
presented the issue of the extent of tne prohibited acts to that court,
the problem of whether the objection is properly made so as to permit

consideration by the Circuit Court of Appeals and by us is narrowed %o

the question of whether the objection was urged before the Board so as

to give a power to review under the provision of section 10(e), referred

to above.
The requirement that the Board be afforded an opportunity to consider

questions to be urged upon review of its order is a policy of Congress.

Undoubtedly, as we have ssid, it is "salutary." Marshall Field & Co. v. /
Board, 318 U. 8. 253, It avoids the ransacking of the Board's record hf
a defeated party to fin&:;osaible point for oontesfy;hich had not emerged
as important enough to make before the Board. Surprise is guarded against
by the power of the reviewing court to permit objectiom where the failure
to urge the same objection before the Board was excusable "because of
extraordinary circumstances." OCection 10(e). <:;n the Harghall Field case
we deelined to congider an issue as to the power of the Board to grant a
back pay order which was construed as 5arring the deduction of_ﬁnemployumnt
compensation from the awsrd, although the question was raised vy answer |
and decided by the Cireuit Court of Appeals, Hational Labor Pelutions

Board v, Marshall Field & Co., 129 F. 2d 169. Our reason for refusing
revisw waﬁ?%ze only objection was error "in making each and every recom-

mendation.” This was too gemeral to apprise the Board of an intention
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This Court in considering whether a reshipping privilege was an "undue
preference” under the Interstate Commsrce Act had declared such inference
from the facts was for the Commission, saying:

in substituting its judgment as to the existence of preference
for that of the Commission on the ground that where there was
no dispute as to the facts it had a right to do so, obviously
exerted an authority not conferred upon it by the statute.”
United States v. Louisville & N, R. Co., 235 U, S.{jﬁ, 320.

This position was ‘a,mphatioally repeated in Pennsylvanis Co. v. United
States, 236 U. 8. 341, 361, thus:

"This section forbids any undus or unreasonable preference
or advantage in favor of auy psrson, company, firm, corporation
or loeality; what is such undue or unreasonable preference or
advantage is a question not of law, but of faect., T

Interstate Commerce Commissi 162 U. 8. 197, 219;

IR DO

See also Manufacturers failway v. United States, 246 U. S. 457, 481;
Atehison, Topeke & Sants Fe B, Co. ve United States, 232 U. 5. 199, 22L.

A different conclusion was reached upon a ruling upon "unfair method of

’ o/
competition® in Federal Trade Comm. v. Grats, 253 U. S. 421, 427, But

the subsequent tendency has been toward administrative finality for the
Trade Commission's inferences. s

In other fields, this Court has been prompt to recognize the adminis-
trative finality of agency inferences from primary facts. For example,

in Swayne & Hoyt v. United States, 300 U. S. 297, 304, it was held on

a review of a rate as unduly prejudicial to “;';‘,\un e

"Fhether a discrimination in rates or services of a carrier is
undue or unreasonable has always been regarded as peculiarly a
question committed to the judgment of the administrative body,
based upon an appreciation of all the facts and cﬁ\@mﬂl
affecting the traffic." Page 304. / e




"Even though, as appellants seem to argue, the evidence
mey lend itself to support a different inference, we are without
authority to/substitute our judgment for that of the Secretary
that the digerimination was unreasonable." Page 307.

i
Also in Security Adm'r v. Quaker Osts Co., 318 U. 5. 218 at 227, in
\

passing upon a reg&@atien defining a food product, we said:

"The Act dgyl not contemplate that courts should thus sub-
stitute their own judgment for that of the Administrator. As
passed by the House it appears to have provided for a judieial
review in which court could take additional evidence, weigh
the evidence, and direct the Administrator 'to take such further
action as justice require.! . . . But before enactment, the
Conference Committek substituted for these provisions those which
became §701(f) of the Act. While under that section the Adminis-
trator's regulations must be supported by findings based upon !'sub-
gtantiel evicdence'! adduced at the hesring, the Administrator's
findings as to the fdets if based on substantial evidence are
conclusive.”

From the reporte of theé House and Senate Committees, note 7, supra,
we know that the mechanics o&iprocedure on review from the decision of
the experts was to be like "aﬁ original action in a Federal district
court.” That is, that the review was to be before an appellate court
in accordance with the procedure for review of the Federal Trade Commis-
sion and the Packers and Stockyards rct. The illustrations are legal
questions without doubt, except the gibility that the words "applica-
tion of the statute or any regulation having the force of law" may be
thought to give a reviewing court power tox¥:sa upon the Tax Court's

\
conclusion from the primary or evidential faects. 8o that in the present

cases, it might be said to be a question of law d4s to whether the primary

facts adduced made the payments under consideration dxyidendn or interest.







318 U, S, 746 (original)y 321 U. &, 114
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This writ of certiorari brings before us the judgment of the

Supreme Court of Hebraska which affirmed a judgment of a district
court which dismissed the petition for habeag corpus for want of
merit and failure to state a cause of astion. 14 8.C.J. 24 (!ebr.) ;
Hawk v. Olson, 16 N. W. 24 m..y The writ was granted because a sub-
atanti(l federal question ag to the denial of a consbtitutional right
seemed to be presented by the petition for certiorari and the response.
iy W e

ks no evidence was received in the district court, "n accept as
true all well pleaded allegations of the petitiom and, in the exereise
of the duty which lies on us as well as the MNebrasks ecourts to safe-
guard the federal comstitutional rights of petitioner, examine for
ourselves whother under the facts astated t‘hs petitioner is entitled to
2 hearing on the claimed violations of the due process clause of the
Fourteenth Amendment in his conviction for murder in the first degree.
Lisenba v. Cellfornia, 314 U. S. 219, 237; Nillisms v. Kalser, 323

Us 8¢ 470e

1 The opinion of the Hupreme Court of Hebraska does not deal with
an alternate ground of the district court judgment. This was that
previous petitions for habeas corpus had "fully and finally adjudicated"
the present issues. Compare Salinger v. Loisel, 265 U. 8. 224, 230;
Ex parte Hawk 321 U. 8, 114, 118. Ve do not consider this issue.

The following reported cases show the efforts of petitioner to
secure release. There other proceedings not reported. Hawk v.

O'M, 137 Nebr, 639 ( from denial of writ in state Digtriet
Court), cert. dem. 311 U. S, 645; Hawk v. Oleon, 130 ¥. 2d 910 (appesl
from denial of writ in mmm Court), cert. dem. 317 U. 3, " |

(QruM) .
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In its opinion the Supreme Court of Nebrasks carefully considers a

e

number of elaims of denial of due process. It is said that szome of the
grounds for release are pleaded in the form of conclusions and that Nebraska
procedure requires in habeas corpus proceefiings that the applicant must set
forth the facts from which it must appear thst he will be entitled to dis-
charge. Hawk v, Qlson, 16 N, W. 24 18&., 183, l.cs Ve s@sume since this
allegation asppears that one of thege pr;termitted grounds iz that "con-

vietion was obtained by the use of perjured testimony kmowingly used by

the prosecuting officials and the trial courtgi' See Ex parte Hawk, 321

Us 8, 114, 116, Whatever lebraska msy require in the way of further
specification may be furnished, if available, and permissible under the

law of Nebraska (see fawk v. Olson, supra, 183, r.e.), by petitioner on a
new hearing. OCf. Iomkins v. Missouri, 323 U. S. 485, 487. On the issues
of the sufficiency of the evidence and the interference with the right of
appeal, we accept the decision of HNebraska that the first cannot be raised
by habeas corpus and that the second is not supported by the facts stated b
petitioner. Other objections <not discussed horoila to the judgment have been
made which we have looked into and which we do not consider merit further
attention.

Petitioner contends that his conviction violates the Fourteenth Amend-

ment because of denlal at his trial of an opportunity to examine the chgrﬁ';

subpoena wiinesses, consult counsel and prepare a defense. Denial of

effective assistance oé counsel does violate due process. FPowell v. Alabama,

237 Us 8. 45, 583 House v. Maye, 324 U. 5. 42, 45; compare Fuite v. Ragen,
324 U 84 760, 764 i Ui :




FOOTNOTEKQ/@»MA T A’

The section had its origin in a bill [No. 605] reported by
the Judiciary Committee of the House in response to a resolution
directing that committee to inquire and report to the House hy
bill or otherwise "what legislation is necessary to enable the
courts of the United States . « . to enforce the liberty of all
persons under the operation of the constitutional amendment abolishing
slavery." See Cong. Globe, 39th Cong., lst Sess., 27, 3501, 4151.
The debates on the bill in the House and Senate, while mostly con~
cerned with incidental matters, indicated that jurisdictiom to
issue the writ of habeas corpus was not intended to be limited
merely to violatlons of the Thirteenth Amendment. See Cong. Globe,
39th Cong., lst Sess., 4150, 4151, 4229; Cong. Globe, 39th Cong.,
2d Sess., 730, 790. .




Since Frank V. Mangum, 237 U. S. 309, 329, this Court has recognized
that habeas corpus in the federal courts by onme convicted of & criminal
offense is a proper procedure "to safeguard the liberty of all persons
within the jurisdiction of the United States sgainst infringement
through any violation of the Constitutionm," even though the events
which were alleged to infringe did not appear upon the face of the
record of his conviction, This opportunity for an examination into
the "very truth end substance of the causes of his detention"was said I
in the Frank case to have come from the adoption in 1867 of a statute
which empowered federal courts to examine into restraints of liberty
in violation of the Comstitution of the United States. 14 Stat. 385,

% &y ”?’{Lﬂ ;_?"M.b.uff\,,ﬁw"x_..(&ml'}, Q‘(«»~{.§L-(‘n4:..-m'

Chap., XXVIII. The legislation anlargei/%he "bare legal review"

(1//; This statute vas reenacted as R. 5. §§752-761. See 28 U.S.C. 84531

"The writ of habeas corpus shall in no case extend to a prisoner
in jail unless where he ig in custody under or by eolor of the authority
of the United States, or is committed for trial before some court thereof;
or is in custody for an act done or omitted in pursuance of a law
of the United States, or of an order, process, or decree of a court
or judge thereof; or is in custody in violation of the Constitution
or of a law or treaty of the United States; or, being a subjéct or eitizen
of a foreign State, and domiciled therein, is in custody for an act done
or omitted under any alleged right, title, authority, privilege, pro=
teetion, or exemption claimed under the commission, or order, or tion
of any foreign State, or under color thereof, the validity and effect
whereof depend upon the law of nations; or unless it is necessary
to bring the prisoner into court to testify."




previously afforded by habeas corpu..* Jobngon v. Zerbst, 304 U. 8. 458,
465-67. See also In re Neagle, 135 U. 8. 1, 69-76; McNally v. Hill,
Harden, 293 U, S. 131.

This 1liberslization of habeas corpus permitted federal courts to
examine whether a conviction was by a state court whieh had lost juris-
diction of the defendant in the course of a trial by domination of a
mob. frank v. Mangum, supra, 327, 331, 335, dissent 347. The rule
was applied to examine a state conviction under alleged community
coercion a few years later when this Court sald that if the facts set
out were true, the trial was "absolutely void." In Moomey v. Holohan,
294 U, 8. 103, 113, it was declared that the knowing use of material
perjured testimony by a state prosecutor would make the trial a pretense
and in Johnson v. Zerbst, supra, 467, 468, that a federal court would
lose jurisdiction to convict if it failed to provide coungel for an
acoused who has not intelligently waived this constitutional guaranty.
Walker v. Johnstom, 312 U. 8. 275, 286, reiterated that a denial of
the same constitutional right would justify the release of a priscner
from the discharge of a commitment on a sentence which was obtained
after such denial. In House v. Mayo, ______ U. 8. ____, this rule as
to denial of a constitutional right was extended to a situation where
the peisoner had been forced to plead without the aid and advice of

counsel whose presence he requested. Loss of jurisdietion is used as

% See Ex parte Watkins, 3 Pet, 193, 202, cited in the Frank case and
4 Bacon's Abridgement 553, et seq., Johuson Edition 1856; Viner's Abridge-
ment, (24 Ed.), 212 (d) and (£)(2).
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a means of saying the judgment is void. Waley v. Johnstom, 316 U. S.
101, 104. It will be noted that in all of the cases in this paragraph
the writ was sought in the federal courts and that therefore the extent
of their power in habeas corpus was the traditional power of courts
plus the extension of that power to those in custody in violstion of
the Conmstitution and other situations which are eovered by 28 U, S Co
§453.

In Smith v. 0'Grady, 312 U, S, 329, the writ was filed in a
state court and came here by certiorari. It raised the question whether

a person held in & state prison "pursuant to a court judgment rendered

in violation of rights guaranteed him by the federal Constitution®
must be released, The change was that the prisoner, an ignorant
layman not represented by counsel, was tricked inte plsading guilty
to a serious offense. The federal question was raised in the state
court but the application was dismissed without a hesring. ¥We held
that, "These allegations, if true, undermine and invalidate the judg-
ment upon which petitioner's imprisonment rests." They "are wholly

irreconcilable with the constitutional safeguards of due précess.”

Page 334.

In Wililaws v. Kalser, 323 U. 5. 472, a person pleaded guilty

to robbery by means of a deadly weapon. In hils habeas corpus petition

in a state court, reviewed here on certiorari, he alleged he requested |



counsel which was not furnished and was compelled to plead gulliy, since
ne was incapable adequately of making his own defense, although he did
not walve his right to counsel. We reversed the state court's dismiseal
of the petition for failure to state a cause of action, on the ground

that "the right to counsel in cases of this type is a right protected

by the Fourteenth Amendment of the federal @Gonstitution." Page 473,

See also m‘gmp_v. Missouri, 323 U. S. 485; Cochran v. Kensas, 316 U, S.
255, Thus the federal public policy against restraint of persons convicted
in violation of the federal Constitution, made effective by 28 U. 5. C.
§453 finds application through the due process clause of the Fourteenth
Amendment. to wholly state proceedings, when persons similarly convicted
are denied corrective judicial process. Acts violative of the federal
Congtitution when done by federal officers may or may not %e viclative
of the due process clause of the Fourteenth Amendment when done under
state authority. Betts v. Drady, 316 U. 8. 455, 461, and cases cited.

It 18 a violation of a constitutional right to restrain convicted persons

who have been 'ﬂto trial in such a way as to deprive them of the

et 1

effective assistance of counsel (Ex parte Hawk, 321 U. 5. 1l4; House v.
Mayo, 324 U. S. 42) and, we think, it is a denlal of the due process of
the Fourteenth Amendment. Powell v. Alabama, supra, 52, 58.

Petitioner set out the following facts in his petition E e

th1nk_5:g_nnz-&n0uu'IlE3!!"Ttﬂ'tuv-!ooo-dmpfuh!a~er!I%1&RDn Iaroﬁ?lb,




3 - S —

1936, at 4115 p.m., the petitioner, who had previously had a preliminary
hearing, wu/ brought to Omaha from the federal penitentiary at Leaven-
worth, Kansas. He was held incommunicado in the Omshs Jail except for
a vigit of fifteen minutes that evening, 11 to 11:l5 Psiie, by the Public

Defender and his assistant. These officials tried to intimidate the

e O RN

petitioner to plead guilty. This petitioner refused to do, ", , + At

p )

waich time the two Public Officials left your Petitioner and at the

time said they would have nothing to do with Petitioner's trial scheduled

for trial the following morning." The next day petitioner was arraigned : 7
W as

nndlnroad an informstion charging the murder to which h§ pleaded "not guilty,"

and "forthwith moved the Trial Court orally for a continuance of twenty—-fonr' .

(24) hours for the purpose of consulting counsel, examine the charge,
subpoena witnesses and prepare & defense, and forthwith the Trisl Court
overruled the motion for a continuance and ordered the trial to procsed

at which time the Clerk of the Court began to impanel the trial jury and

had called two or three jurymen, when Joseph M. Lovely, s Publie Offieial
(Public Defender) and John N. Baldwin, his assistant stepped forward and

entered the case, without ever having consulted your Petitioner, and

4  Petitiomer does not allege whether or mot he had previously received
a copy of the indictment in conformity with the requirement of Revised
Statutes of Nebraska §29-1802 which provides: "that within 2/ hours !
after the filing of the indictment for a felony, the clerk shall deliver ;
to the sheriff, the defendant or his counsel a copy of the indictment |
and the sheriff on receiving the copy shall serve the same on the de-~
fendant. HNo one mey be arraigned or called on to angwer an indictment

until one day shall have elapsed after receiving it in person or by counsel."
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without ever ha'dlng been asgigned by the Trial CUourt to represent |
your Petitioner.

"Your Petitioner had no consultation whatsoever with either of the
aforesaid Public Officials regarding his defense, they picked the jury
and testimony was adduced and a continuance or recess taken until the
following morning Mareh 18 (wednesday), 1936.® Petitioner claimed the
protection of the Fourteenth Amendment.

These facts, if true, we think, set out a violation of the Fourteenth
Amendment,, They are not too vague and entitle the petitioner to a hearing.
The charge upon which petitioner was convicted was murder in the first degres.
He hed no advice of counsel prior to the beginning of the trial., Homicide
hes degrees in Nebraska., Comp, Stat. Neb. 1921, §§23, 401, 403. There
are difficulties in the application of the rules. In re Aop. of Cole,

103 Keb. 802, 205; Bourne v. State, 116 Heb. 141, The defendant needs

counsel and counsel needs time. Cf. Tomkins v. Missouri, 323 U. 5. 485, 488.

A o

Petitioner carries the dburden in a collateral attack on a judgment.
Regularity of the proceedings is presumed, if the record does not show
the contrary. He must prove his allegations but he is entitled to a
hearing. Johnson v. Zerbst, supra, 468; Walker v. Johnson, supra, 286

Filllams v. Kaiser, gupra, 474.
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'\ ] Contents of Intermediate Reports

\; \ posaible, your ettention is called to the following matters which are
/‘ | \now imcluded in Board decisions, ms well as those mstiers which most
4] ‘freguently require "doctoring" in Board decisions,

/
\\ In the interest of having Intermediate Reports as complete as

7/ l. Hstionale for & 3.0 ase-and-desigt crder. In view of
34 fact that the courts have recently beem modifying our broad cesse-
d-desist orders even where thers are imdependent 8(1) findings, the
dreisions now contain rationele to support such orders in the following
tuations: :

(a) Vnere the only unfeir labor yractices found are 8(3)
8( ). 30., ©efey pOUthern Un ilce d Sauii C1ey
75' 62 N-LoR.B-, ﬂo. 112;

ad

(b) Where the only unfair labor practices found ars 8(3)
~[plus fndependent 8(1). See, e.g, Union Mg, Co., 16~C-1103, 63 HolisRaBay
o+ 393 Eirestone Tire & Rubber Co., 18-C-1039, 62 H,L.L.B,, No. 180,

b (¢) vhere the only unfair labor practi
xdmmam. See, e.g., Standard 041 of Calif
: NLeReBy 1251]

cen

R WA

found are 8(2)
8, 21-C=-2167,

;\ T AE:

(d) Yhere the only unfair labor practices found are 8(2)
See, for example, Ho {gs O
) 8 ;: i X “,_,i

\va independent, 8(1). 00y 16-C-1136
:?ngdn -B., Ho. 443 Keys LTy lm' 62 BOL’B:’.’
9

9
(e) It is also desirable to include such rationale, if
poasible, where the only unfair labor practice found is 8(1).

\

e
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FOOTNOTES (contd.)

"It rests upon the idea that there is a grade of inssnity not sufficlent
to acquit the party of the erime of mamslaugnter and yet sufficisnt to
acquit him of the crime of murder,

"Phe law does not regognize any such distinction as that in the forms
of ineanitys. The rule of law is very plain that in order that the plea
of insanity shall prevail, there must havebeen that mental econdition
of the party which dissbled him from distinguishing “etween right and
wrong in respect of the act committed.

"ow if the prisoner was so far capeble of distingulshing between
right and wrong as to be guilty of the crime of manalaughter, he surely
was capable of distingulshing between rignht and wrong in respect of the
erime of murder of the identical party. Thers can be no recognition
of the doctrine that a man is incapable of distinguishing between right
and wrong so as to determine that the case is not a case of mrder, and
yet capable of distinguisbing between right snd srong go as to be gullty
of wanslaughter. There is no such doctrine, and notiing in the books
that favors any such idea., 7The prayer therefore is unsound inm all respects,
&nd even if it had been sound, not being supported by evidence, the courd
below was entirely justified in rejecting it."

8 Compare Cwens v, United States, 85 F. 24 270, 273, l.c.

9 The refersnce to the establishwent of degrees of murder im Hopt v,
People, 103 U, &, 631, 634, may indicate & different point of view. The
Court was thers considering intoxication under a statutory requirement
that the intoxieation should be taken into considerstion by the jury in
determining the degree of the offense. :

10 We are indebted to the respondent's brief for the collesetlion of cases.
Those accepting the petitioner's theory aret State v. Saxon, 87 Comn. 5,
1.-15 (1913); Andersen v. State, 43 Conn. 514, 526 (1876); State v.
Johnson, 40 Conn, 136, 143-44 (1873); Fisher v. People, 23 Ill, 283,
295 (.860); Donshue v. State, 165 Ind. 148, 156 (1905); Aegman v. State,
123 Ind. 347, 356 (1889); Meulding v. Commonweslth, 172 Ky. 370, 380
(1916); Pogers v. Commonwealth, 96 Ky. 24, 28 (1894); Mangrum v. Common-
wealth, 19 Ky. Law Rep. 94 (1897); Commonwealth v. Clark, 292 Mass. 409,
414 (1935); Commonwealth v. Trippi, 268 Mass. 227, 231 (1929); State v.
Close, 106 NeJ, L. 321, 324 (1930); State v. Schilling, 95 NeJ.L. 145,
148 (1920)3 People v. Moran, 249 N.X. 179, 130 (1928) Jones v. Common~
wealth, 75 Pa. 403, 408 (1874); State v. Femik, 45 R. I. 309, 315 (1923);
State v. Green, 78 Utah 580, 602 (1931); State v. Anselmo, 46 Uteh 137, 145,
157 (1915); Dejarnette v. Commonwealth, 75 Va, 867, 880-81 (1281); Oborn
v. State, 143 Wis. 249, 272 (1910); Hempton v, Btate, 111 Wis, 127, 135 (1901)«
Those rejecting it ares United States v. Lee, 15 D. C. (4 Mackey) 489,

495-96 (1386); Foster v. Gtate, 37 Aris., 281, 289-90 (1930); Bell v. Ztate,
120 Ark. 530, 557-58 (1915); People v. Frenmch, 12 Cal., 2d 720, 738 (1939);
People v. Cordova, 14 Cal. 24 308, 312-13 (1939); Z;gzle v. Troche, 206 Cal,
35, 47 (1928); State v. Van Vlack, 57 Idaho 316, 3 7 (1937); Sage v.
State, 91 Ind, 141, 144-45 (1883); Perciful v. Commonwealth, 212 Ky.
673, 678 (1928); Spencer v. State, 69 Md. 28, 41-43 (1388); Commonwealth
v. Gooper, 219 Mass, 1, 5 (1914); State v. Paulsgrove, 203 Mo. 193, 206
(1907); State v. Holloway, 156 o. 222, 231 (1900); State v. Rodia, 132
NoJuLe 199 (1944); State v. Noel, 102 N.J.L. 659, 676-77 (1926); State
Ve Mm' 102 Nodelis 388, ‘02"‘0[5 (1926); State v. Jl".' 96 Nedole 132
(1921); State v. Maioni, 78 N.J.L. 339 (1909); Sindram v. People, 88 N.Y.
196, 200-201 (1482); Commonwealth v. Barner, 199 Pa. 335, 342 (1901);
Commonwealth v. Hollinger, 190 Pa. 155, 160 (1899); Sommonwealth v
_ Wireback, 190 Pa. 138, 151-52 (1899); Jacobs v. Commonwealth, 121 Pa.
586, 592-93 (1888); Commonwealth v. Seott, 14 Pemna. District & County
Rep. 191 (1930); Witty v. State, 75 Tex Cr. Rep.

0, 457 (1914); Hogue v. State, 65 Tex Cr. Rep. 539, 542 (1912); State v.

neider, 158 Wash. 504, 510-11 (1930).
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A question as to the power of the State of Minnesota to
t;x realty within the boundaries of that state, when the legal title
remains in the United States under a state act of cession in accor-
dance with the oxclusive legislation clause of the United States
Constitution, Article 1, Section §, Clause 17, is presented by this
writ of certiorari.

The realty in question was conveyed to the United States
in 1867 as & site for a building to house a post office, a custom's
office and offices for various departments and agencies of the United
States. The building was eventually vacated and the property sold in
1939 by the Director of Procurement of the Departneﬁt of the Treasury
under the authority of an sct for the disposal of surplus federal
real estate. 49 Stat. 885,

It was purchased on public w and improved ’by petitioner
who was in full possession with right of user at the time of the levy
of the tax under an executory contract of sale between it and the
United States. That contract provided for a cash peyment and annual
instalments, possession by petitioner so long as it met the terms of .

the porefroe o
the contract, and for ropoasqssion by the United Stateq upognfailuro
to comply with any term or condition of the contract with retention
of prior instelments of the purcf:ie price. Upon repossession, the
} |

United States was authorized to rcﬁell the realty and recover any

resulting deficiency from the petitioner, All obligations due under




the contract had been met by petitioner. The major portion of the

contract price bad not fallen due and was unpaid. The contract

permitted leases to others by the petitioner in subordinmation to

the rights of the United States. The contract required the United

States to exeeute and deliver a quit claim deed for the realty to the

petitioner upon its completion with the requirements of the contract.

Fiith the ownership of the property in the situation just
described, taxes for general and special purposes were levied on
the property for 1940 under the usual Minnesota procedure. The tax
was on the realty "subject to fee title remaining in the United
States of America." Petitioner duly filed its objections in the
proper state district court, pursuant to statute. 1 Minn. Stat.

(1941) Ch. 278, Bo far as concerns this review, the objection to

the tax was based on a claimed exemption of the realty from state
taxation because title to all of the premises was in the United

States, The exemption was sustained by the trial court. The Supreme
Court of Minnesota reversed its judgment and denied exemptiom. In re
Petition of S.R.A., Inc., 213 Minn. 487. On retrial, the lower court
held the realty liable for the tax and declared a liem "upon such parcel
of land as against the estate, right, title, interest, claim or lien,

in law or equity, of every persom, company or corporation, subject

however to the prior riguts, liens and interests of the United States




of &merica." THs second judgment was affirmed on appeal. In re
Petition of S. R. A., Inc., 219 Minn. 493.

Certiorari was sought under Section 237(b) of the Judicial
Code. It was granted because of the importance and uncertainty of
the subject of the right of = state to tax realty of the United States
in possession of a buyer from the Gévernment under & contract of sale
with uncompleted conditions for execution and delivery of the muniments

&

of title. UeSa .

The Supremacy of the Federal Government in our Union fo:éids
the acknowledgment of the power of any state to tax property of the

United States against its will., Its property and operations must be

o 7T
exempt from state control in tax, as in other maetters. | Van Bgocklig/)

ettt s

R

(i Tt S i VA5

425, et seq.i{%&:ﬂ_ﬁiﬂﬂ v. Allegheny County, 322 U. S. 174, 176-77.

This postulate, as a matter of federal law, forces final decision of
the validity of claimed exemptions under this immunity upon this Court.
United States v. Allegheny County, supra, 183, and cages cited. The
impact of state taxation on federal operations may be so close and
threatening as to compel judicial intervention to declare the state
tax invalid, as in the M'Culloch case, or so remote and incidental as

to justify a federal court in refusing to relieve a taxpayer from a

state tax. Alabama v. King & Boozer, 314 U. S. 1. The line of

o




taxability is somewhst irregulsr znd has varied through the years. Fhere

does
the tax X not bear direetly on the United States, the trend is to recog-

nize a broader scope to the state taxlag power than in earlier years.
The right of & sgtate to tex realty directly depends primarily upon

its territorial jurisdiction over the area. The realty of petitioner had

been conveyed to and used by the United States for the essential govern-

nentquactivities which suthorized the exereise of its exclusive legislative

jurisdiction. Exclusive legislative power is in essence complete
sovereignty. That is, not only is ﬁgo federal property immune from
taxation because of the supremacy of the Federal Government but state laws,
not adopted directly or impliedly by the United States, are ineffective to

&/
tax or regulate other property or persons upon that enclave. It would

seem that the United States obtained this property in compliance with
cession by Minnesota of exclusive sovereignty. Aet of February 9, 1867,
Minn, Laws 1867 Jan., p. 125, The acceptance by the United States at that
time of the power ceded is presumed. So far as we are aware, this Court
has never directly passed upon the effect on Federal sovereignty of the
(wfw/r@

property's transfer by the United States to handa.

In this instence there were no specific words in the contract
which were intended to retein sovereignty in the United States. There was

no express retroceseion by Congress to Minnesota, such as sometimes occurs.

There was no requirement in the act of cession for return of sovereignty
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to the state when the ceded territory was no longer used for federal
purposes. In the abseucebof some such provisions, a transfer of
property held by the United States under state cessions pursuant to
Article 1, Section 8, Clause 17, of the Constitution would leave nunﬁroul
isolated islands of federal jurisdiction, unless the unrestricted transfer

of the property to private hands is held without more to revest sovereignty

in the states. As the purpose of Clsuse 17 was to give eontrol over the
sites of governmental operations to the United States, when such control
was deemed essentizl for federal activities, we are of the opiﬁion that
the sovereignty of the United States would end with the reason for its
existence. The Government's unrestricted transfer of property to non-

1o/

federal hands 1s & relinquishment of the exclusive legislative power.

i/

Recognition has been given to this result as a rule of necessity.

f(sdkh
Minnesota showed its acceptance of a supposed retrocession by its levy

of a tax on the property. Whether or not exclusive legislative power
continues in the United States over this property so as to forbid state
taxation depends upon whether there was a transfer of the property by
the contract of sale.

Turning to the contract, we find in it no characteristics
which differentiate 1t from the normal executory contra;& for the sale

of land with partial payments.




Under federal law such a contract transfers to the purchaser the equity
in the land. That equity is realty. It was owned by the vendee. The
United States retains only a legal title as seéurity. In substance it
is in the position of a mortgagee. Minnesota has the same rule. In
re Petition of S.R.A., Inc., 219 Minn. 493, 507; 213 Minn. 487, 495, 499.
Therefore when petitioner entered into possession of this real estate under
its contract of purchase, the taxed property by the transfer became subject
to the territorial jurisdietion of Minnesota.

Territorial jurisdiction in Minnesota does not dispose of this
tax problem. The nub of this case, that is the exemption from state
taxation of property to which the United States holds legal title, remains.
Minnesota took care to leave unassessed whatever interest the United States
holds. The levy and judgment was "subject to fee title remaining in the
United States of America." 219 Minn. at 496. Although Minnesota real
estate taxes are assessed on the parcel of land as a "unitary item"
including "all rights and privileges," the state does not claim that &
tax sale will divest the fee title of the United States. 213 Minn. at
493, 499. Apparently the state is of the view that the equitable interest
alone may be sold under its laws, leaving the fee of the United States in
its position of priority over any interests which may be transferred by
the tax sale, 213 Minn. at 497; 219 Minn. at 513. Such a construction

of the state tax law is binding upon this Court. It




does not impinge upon federal rights. So long as that situation exists,
the determination of the state cannot be challenged hefe. The possibility
of repossession by the United States is mot enough to block a tax sale

in whieh the paramount rights of the United States are protected.
Baltimore Shipbuilding & Dry Dock Co. v. Baltimore, 195 U. 8. 381-82;

/
Hew Brunswick v. Uaited States, 276 U. 5. 547, 556-'1/

Petitioner's argument goes beyond the question of the enforce-
ment of the assessed tax. It is bottomed on the implied constitutional
immunity from state texation of property for which the United States

holds title. In Ven Brocklin v. Tennessee, 117 U. 8. 151, that state

sought to tax realty of the United States which was not held for the
purposes or under the authority of the Cession Clause. Certain lots
had been purchased by and conveyed to the United States pursuvant to a
federal tax sale. 12 Stat. 423, §7. These lots were later transferred
by deed or certificate of release to private owners. 17 Stat. 331,

18 Stat. 313. Tennessee assessed its own taxes upon the property for
the years during which title to the lots was in the United States and
attempted to collect them from the private owners after the transfer.
Tennessee's claim was founded on the absence of state cession. This

Court refused to permit the state's action, saying at page 179:
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"While the United States owned the land struck off to them

for the amount of the taxes because no one would pay more

for it, and until it was sold by the United States for a
greater price, or was redeemed by the former owner, the
United States held the entire title as security for the payment
of the taxes; and it could not be knmown how much, if anything
beyond the amount of the taxes the land was worth. To

allow land, lawfully held by the United States as security
for the payment of taxes assessed by and due to them, to be
aggessed and sold for State taxes, would tend to create.

a conflict between the officers of the two governments,

to deprive the United States of a title lawfully acquired
under express acts of Congress, and to defeat the exercise
of the constitutional power to lay and collect taxes, to

pay the debts and provide for the common defence and

general welfare of the United States.”

The posture of the lend sought to be taxed in the YVan Brocklin case
differentiates it from one presently under consideration. The United
States there held ca% title as a purchaser at a tax sale. The
g
right to redeem was a matter of grace. The United States, here, as
we have demonstrated above has transferred equitable ownership to tk
purchaser and has only a legal title as security.
Petitioner presses various land grant cases upon us ag
15/
announcing the controlling rule. The principle which petitioner
extracts from these cases is that alienation of United States' property
does not pass an interest to the vendee taxable by a state until all
conditions precedent for the delivery of the deed have been complied

with. In the present case, the full amount of the purchase price

must be paid.
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Such & rule can be extracted by the literal reading of certain phrases
16/
in the land grant cases. The reason for the rule was sald, in the
earlier cases, to be that a state tax sale would defeat the government
lien for surveying or other costs because the state sale would pass &
title free from the United States' lien, As heretofore shown,
page 6 supra, this ground for refusing power to Minnesota to tax is
not present in this case, since Winnesota holds that the lien of the

United States will remain paramount.

ﬂm v. firight, we@eh involved the taxability by a state

of property occupied by an entryman under the Reclamation and Homestead

Acts who had not received his required final certificate of land clearancey
>

pages 227, 228, 232¢ ‘he reason for the rule against state taxation until
the equitable title passes from the United States to the entryman was ﬁ}“** ]
placed"pon the policy of the government to require those who sought
government land to perform the required conditions of residence or
improvement before beneficial title, subject to state taxation, passes
from the United States to the locator. This transfer was said not to
take place until the certificate was issued. Page 231. After compliance
with the condition and before patent, the state could btax.

We think the public policy of national development and federal

tax collection justify the limitation on state taxing power announced

by the foregoing decisions. We do not, however, conclude that their
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rationale leads to an exemption from state taxation of all lands in
which the United States holds legal title as security for the purchase
price. To say that the payment of the purchase price is a necessary
condition precedent to the loss of federal immunity is to mske the
rule too mechanical., It should be sufficiently flexible to subject
real private rights, disentangled from federal policies to state
29/
taxation. This has been the holding in mining claims. fhere
beneficial interest has passed to a vendee, the retention of legal
title does not give & significant difference from the situation of
8 deed with a lien retained ;r a mortgage back to secure the purchase
mONEY .
That was the interpretation given the facts in New Brunswick
v. United States, 276 U, S. 547. The City of New Brunswick under
authority of New Jersey sought to tax lots in the possession of purchasers
from the Housing Corporation, a corporation wholly owned by the
United States and therefore treated as the United States. These
purchasers had paid enough of the purchase price--ten per cent--to
entitle them to deeds under their contracts but had not paid the
entire purchase price. The deeds had not been delivered nor the
mortgages executed for the balance as required by the purchase agree-

ment. This Court ssid: "In equity the situation was then the same

as if the Corporation had conveyed title to the purchasers, as owners,
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and they had mortgaged the lats to the Corporation to secure the
unpaid purchase money." Page 555. The Court sustained the tax
subject to the paramount lien of the United States, We think the
petitioner's Minnesota property is im a similar position. Ownership
of the beneficisl interest has passed to the petitioner with legal

title retained by the United States for seecurity purposes., This

should not put this private property in an exempt class.

There is a suggestion that to hold United States property
subject to state taxation pending the completion of payment will
injuriously affect its salability and therefore 1ntarrag-o with the
Government's handling of its affairs. Our recent cases have dispcsed

of this economic argument in a way which is contrary to petitioner's

contention. Alabama v. King & Boozer, 314 U. S. 1, and cases cited.

The only other contention of petitioner‘%ﬁibh”\%é need mention
is that the state has included the interest of the United States in the
valuation of the land, and has therefore subjected that interest to
taxation. But no deduction need by made for the interest of the Govern-

ment since that interest is for security purposes only and is not bene-

ficiel in nature. -lemsowenptrrpemityeiElilEEluil sl ROt ey .
A RRORINORYRBIRRGypemsR®. The whole equitable ownership is in the

petitioner and the value of that ownership may be ascertained on the

basis of the full value of the land.  New Bru v. United
States, supra, at 556. But cf. Ken Realty Co. v. Johnson, 138 F. 2d 809.




FOOTNOTES

1 No. 255, 8, R, A., Inc. v, State of Minnesota, is in all
respects like No. 254, except that the state tax was laid for the

year 1941. This opinion in No. 254 governs the result and the same

Judgment of affirmance is directed. See 219 Minn, 517 U. 5.

2 Varying resgults have been reached by other courts in similar
situations. Lincoln Co. v. Pacific Spruce Corp., 26 F. 2d 435; Ken
Realty Co. v. Johnson, 138 F. 2d 809; Mint Realty Co. v. Philadelphia,
218 Pa. 104; Copp v. State, 69 W. Va. 439; A. B. R. Corp, v. City of
Newark, 133 N.J.L, 34. 8ee also Bancroft Investment Corp. v. City of
Jacksonville, Fla, » decided January 15, 1946.

3 Compare Mayo v. United States, 319 U. S. 441, with Alabama v,
King & Boozer, supra, and United States v. Allegheny County, supra,
P+ 176, notes 1 and 2, and cases cited.

A Artt l’ See- 8’ Clt 17'

"The Congress shall have Power . . .

"To exercise exclusive Legislation in all Cases whatsoever,
over such District (not exceeding ten Miles square) as may, by
Cession of particular States, and the acceptance of Congress, become
the Beat of the Government of the United States, and to exereise like
Buthority over all Plsces purchased by the Consent of the Legislature
of the State in which the Same shall be, for the Erection of Forts,
luguiinaa,-Arsnnals,wdeok~¥ar§a,;and»ogg%rcnnsdful.Buildings;'. il

5 Fort Leaveaworth K, R. Co. v. Lowe, 114 U, 8. 525, 532-33; United
States v. Unzeuta, 281 U, 8. 138; Surplus Trading Co. v. Cook, 281
Us 84 647, 652-56; Bowen v. Johnston, 306 U, §. 19.

6 Stewart v, Sadrakuls, 309 U. 5. 943 Surplus ‘rading Co. v. Cook,
supra, note 5,

7 TFort Leavenworth v. Lowe, supra, p, 528; Benson v, United States,
146 U. 8. 325, 330; Mason Co, v. Tax Comm'n., 302 U. 8, 186, 207,

AU the time of the purcasse, R. 8. §355 was n {qggei byl he

}t required consent of the stgﬁ 33 e situs before a

e of
e United States ofy location ATG%" eedful bulldings, 8 to “ﬂ“ujy
esumed tie requirMsie—
tently construed to require full sovereignty in the United States.
31 Op. A, G. 265; 38 Op. A, G. 341; 39 Op. A. G. 285, R, S. $355 has

been superseded. 40 U.S. C. 2553 Adams v. United States, 319 U, S. 312

8 30 Stat. 668; 9 Stat, 35.

9 Palmer v. Barrett, 162 U. 8. 3993 James v. Dravo Contracting Co.,
supra, 144; Surplus Trading Co, v, Cook, supra, 656,

10 Compare Palmer v, Barretv, supra, with Arlington Hotel Co. v. Fant,
278 U, 8. 439,




FOOTNOTES (contd.)

11 Fort Leavenworth R. R. Co. v. Lowe, 114 U. 8. 525, 542: "It is
necessarily temporary, to be exercised only so long as the places con-
tinue to be used for the public purposes for which the property was
acquired or reserved from sale. When they cease to be thus used, the
jurisdiction reverts to the State."

The Federal Cession Clause was not applicable to the place
under consideration, Fort Leavenworth, Kansas. Page 528. The reference
to federal control of "reserved" land probably relates to the supremacy
of the United States for the management of governmental affairs in the
absence of exclusive legislative power. See page 539. As the Fort
Leavenworth case itself demonstrates, the United States does not have
power of exclusive legislation on reserved public lands without state
congsent., See Wilson v. Cook, No. 328, 1945 Term, slip opinion, p. 9.

12 Lenman v, JOBGB, 222 U. 8. 51; Gmton Ve ca.rrOll, 101 B 8. 426’
430-313 Bissell v. Heyward, 96 U. 3. 580; Secombe v. Steele, 20 How.
90, 103-104. Compare 2 Thompson, Real Property, Secs. 4579, 45823

2 Sugden, Vendors (l4th Ed.), 375. See Lowery v. Peterson, 75 Ala.
109. Compare Restatement, Conflict of Laws §209.

13 We reserve, without expression of opinion, the question as to the
legislative status of this property, if it is repossessed by the United
States. OSee the cases cited in note 10, supra.

14 As the case was tried below on the theory of direet or implied
immunity because the fee was in the United States, we neither consider
nor decide the effect of a tax sale of petitioner's rights on its
contract with the United States. See #iilson v. Cook, No. 328, 1945
Term, p. 5, 8lip opinion. Compare 41 U.8.C. §15 with Freedmen's Saving
Co. v. Shepherd, 127 U. S. 494,

15 Railway v. Prescott, 16 Wall. 603; Railway Co. v. McShane,
22 Wall. 4443 Northernm Pacific Railway Co. v. Rockne, 115 U, 8.
6003 Irwin v. Wright, 258 U, 8. 219.
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impulege, malice, deliberation and premeditation. Under the instrue~
tions the jury could have determined from the evidence that the homicide
was not the result of premeditation and deliberation.

However, such a result could not have been reached on the theory

Y

of partial responsibility. for his scts which the petitiomer urges.
Petitioner sougnt an instruction from the trial court which would permit
the jury to weigh the evidence of his mental deficiencies, which were

short of insanity in the legal sense, in determining the fact of and

&
the adeoused's capacity for premeditation and deliveration. The appellate
court approved the refusal upon the alternste ground that an accused is

not entitled to an instruction upom petiticner's theory, This hag

long been the law of the District of Colunbu‘é/ This is made abundantly
clear by United ftates v. Lee, 4 Mackey 489, 495, This also was a murder
case in which there was evidence of mental defects which 41id not amount
to insanity. An instruction vas asked and denied in the language copied
in the margin,

It is suggested that the Lee case was decided whem murder under the
District law was not divided into degrees and that therefore it was not
proper to instruct as to capacity to premeditate and deliberate while now
it would be.s We do mot agree. The separation of the crime of murder
into the present two degrees by the code of lew for the District of

Colulbil, March 3. 1901, ,7 Stat. 1189’ m. is not °w1mt in




analyzing the necessity for the proposed submiszsion of the evidence
concerning petitioner's mental and emotional charsmeteristics to the jury
by specific instruction. The reason for the change, doubtless, lay in

the wide range of atrocity with which the orime of murder might be com-
mitted so that Congress deemed it desirable to establish grades of punish-
ment, Cf. Davis v. Utah Territory, 151 U. 5. 262, 267, 270, Homicide,

at common law, the rules of which were applicable in the District of

o8, lurder was "with melice aforethought, either

expross or implied.® Hill v. United States, 22 App. D. C. 395, 401

Hapdlton v. United fStates, 26 App. 0. C, 382, 386-91; Burge v. United

Btetes, 26 App. D. Cs 524, 527-30. Manslaughter was unlawful homidice

without malice. Hlackstone, Book IV, p. 191, As capacity of a defendant
ﬁ have malice would depend upon the same kind of evidence and instruetion
\’v;uh is urged here, it cannot properly be said that the separation of

murder into degrees introduced a new situation into the law of the District

of Cglumbiae Ae shown by the action of the District of Columbia courts

/
/

in /éhia case and the others just referred to, we think it is the established
hw in the District that an accused in a criminal trisl is not entitled
to an instruction based upon evidence of mental weakness, short of legal
inganity which would reduce his erime from first to second degree murder.
Petitioner urges forcefully that mental deficiency should be declared

to be a relevant factor in determing whether an accused is guilty of murder




in the first or second degree, upon which an instruction should be
given, ae requested. It is pointed out that the courts of certein
states have adopted this theory. i It isrurged, also, that since
evidence of intoxisation to a state where one guilty of the crime of
murder may not be capable of deliberats premeditation requires an
instruction to that effect, courts from this must deduce that disease
and congenital defects, for which the accused may not be responsible,
may slso reduce the erime of murder from first to second degree. In
the District, intoxication may reduce the degree of murder. lcAffee
v. United States, 111 F. 24 199, 205 r.cs This Court reversed the

Bupreme Court of the Territory of Utah for fallure to give a partisl

responsibility charge upon evidence of drunkenness in language which !
has been said to be brosd enough to cover mental deficiency. Hont v,
People, 104 U, 8. 631, 634.m It should be noted, however, that the
Territory of Utah had a statute specifically establishing such a rule. V
No one doubts that there are more possible classifications of
({.lfufmtslity than the sane and the insane, White, Insanity and the
Criminal Law 89, Those charged with the administration of the
eriminal law have felt impelled to draw such a line as & practical
method of proteeting soclety against the irresponsible. Criminologists
and psychologists have walghed the advantages and disadvantages of the

adoption of the mikm theory of partisl responsibility as & basis of
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the jury's determination of the degree of crime of uhich/:_enttuw
deficlent deflendant may be ganw.w Its use in criminal trials
in the Distriet by virtue of judicial decluration might in some
instances protect the subnormal from harsh punishment for acts for
which they are not sc much to blame as would be the normel individual.
It was to attain such & merciful sdministretiom of justice that the
lines of responsibility nmow controlling in the District of Columbia
have been drawn. It may be that psyohistry has now reachied a position
of certainty in its diagnosis and prognosis which would justify the
change in the rule of responsibility for crime for which petitioner
eontends,

Further differentiations of responsibility will introduce new
standards of paﬁahothuripy which are diffieult to apply. They would
not be apparent except to those learned in that field., Thus they would

differ from the present exceptions of drunkenness and provocations

(3 o

W fF
Soumornesdiliy-2db-ipw-882 As was pointed out below, soclety would have

less protection since the subnormal ere more likely to act without the

full inhibitione of the normal man. No logical reason is perceived why

such a theory of partial responsibility should not apply to intent or

malice, as well as to premeditation and deliberation or to crimes other




than homicide which involve intent or malice. For this Court to
require the District of Columbia to adopt such a regquirement fow
eriminal trisls would involve a fundamental chsnge in the common law
theory of responsibility.

¥ie think such a radical departure from common law concepts is more
properly a subject for the exercise of legislative power or st least for
the diseretion of the courts of the District of Columbia., It is & matter
peculiarly of loesl concern. Such a practice might well require separate
preliminary procsedings for examination of the accused by psychiatristas.
Perhaps 1t is illoglcal to entrust such determinations to layman without
smx neutral expert advices  This Court has in a less important matber
undertaken to adjust by declsion the outmoded rule of the common law to
modern conditions, | But when that step was taken, it was declared that
"experience has clearly demonstrated the fallacy or unwisdom of the old
rule." Funk v. United States, 290 U, 8. 371, 381; Heiler v. United States,
323 Us 84 606, 609, Where the cholce of the Court of Appeals of the
Distriet of Columbis in local matters between conflicting legal conéluliona
l;ﬂl nicely balanced, we do not interfere, District of Columbia v. Pace,

320 U, 8. 698, 702. Ve shall not do so here.




FOOTNOTES

: (1940 Ed.)
1 The Code of Law for the District of Columbis/provides as follows:

Title 22, section 2401, "Phoever, veing of sound memory and
discretion, kills another purposely, either of deliberate and pre-
meditated malice or by means of poison, or in perpetwating or at-
tempting to perpetrate any offense punishable by imprisonment in
the penitentiary, or without purpose so tc do kills another in
perpetrating or in attempting to perpetrate any arson, as defined
in section 22-401 or 22-402 of this Code, rape, mayhem, robbery, or
kidnapping, or in perpetrating cor in attempiing to perpstrate eny
housebreaking while armed with or using a dangerous weapon, is guilily
of murder in the first degree."

Title 22, section 2404, "The punishment of murder in the [irst degree
shall be death by electrocution. The punishment of murder in the second
degree shall be imprisonment for life, or for not less than twemty years.”

2 "The only conclusion that seems warrantable is that, at some time

or other and by some reputable authority, the term psychopathie persopality
has been used to designate every conceivable type of abnormel character."”
Curren and Mallinson, Psychopathic Personality (1944) 90 J. Went. Sei, 278,

3 The phrase is used herein to indicate respongibility for a lesser
grade of offense. fee Glﬂnk{; , Mental Disorderx and the Criminal Law
(1925) 310’ e Le %

4 The instruction requested reads as followss

"The jury is instructed that in considering the question of
intent or lack of intent to kill on the part of the defeudant, the
quegtion of premeditation or no premeditation, deliberation or no delibera-
tion, whether or not the defendant at the time of the fatal acts wes
of sound memory and discretion, it should consider the entire personallty
of the defendant, his mental, nervous, emotional and physical character-
istdcs as developed by the evidence in the case.”

Our conclusion does not require that we pass upon whather the
instruction was correct, if petitioner's theory is sound, or whether it
incorrect, the judge should have recast tie ingtruction in proper form.
See the case below, 149 F. 2d 28, 29 r.c. Compare Frelhage v. United
Szttel, 56 P, 24 127, 133, with G‘orsﬂ Ve United stltOS’ 125 Yo 24 559'
563,

5 Fisher v. United States, %. 2d 28, 29 l.c.

The Court of Appeals spoke of an acquittel under the proposed instruc-
tion. The other language of the opinion and the refusal of the petition
for rehearing, which pointed out the misuse of the word, shows clearly
that a reduction in degree was meant, not an acquittal.

6 Of. Guiteau's Case, 10 Ped., 161, 168, 182; Bolden v. United 3States,
69 Y. 2d 121.

7 4 Mackey 295-963

w1, ., , the defendant, at the time he committed the act, was so mentally
unsound as to ronder him incapable of judging between right and wrongj
yet if the jury find from the evidence that there was such & degree of
mentsl unsoundness existing st the time of the homicide as to remder the
defendant incapable of premeditation and of forming such an intent as the
jury believe the circumstances of this case would reasonably impute to &
man of sound mind, they may consider such degree of mental unsoundness
in determining the question whether the act was murder or manslaughter.”

. . . . . . -
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Anna Vickers Crawford.

Mr. Justice REED delivered the opinion of the Court.

The writ of certiorari in Ki Petroleum Co. v. Commissioner
brings here for review the judgment of the Circuit Court of Aépeals
for the Fifth Circuit, 148 F. 2d 80, revers;ng the decision of the
Tax Court, 2 T. C. 1258, which had sustained the taxpayer's position.
The narrow issue is the deductibility under Sections 23(m) and 114(b)(3)
of the Internal Revenue Code of the depletion allowance of 274 per
centum of gross income from property, permitted by those sections,
from the taxpayer's gross income for 1940 from certain oil leases.

The taxpayer owned the fee #imple title to certdain Texas lands,
except for a minor mineral interest which is not hé;e involved. It
leased the lands to two companies for the production of oil, gas and
other minerals for a cash bqnua, a royalty in the usual form and an
agreement, executed contemporaneously with the lease and as part
consideration thor;for, that the taxpayer should receive twenty per-

cent of the net money profits realized by the lessees from their




operations under the lease.
The seme narrow issue is in Commissioner v. Crawford.
In this latter case, the taxpayer owned an interest in fee in
certain real estate in California. She, together with her co- )
owners, entered into several leases for portions of the property
for the production of oil, gas and other minerals. For an under-
standing of the issues here presented, it is ugnecesaary to
analyze the leases further than to say that theyiwere given in
consideration of bonuses, royalties in the usual fofl and addi-~
2/
tional payments from the net profits of the operation. The

Commigsioner assessed a deficiency because of the denial of a

claimed depletion allowance for 1938, 1939 and 1940. The Tax

Court supported the taxpayer's positiom. ___ T.C. . The
Circuit Court of Appeals affirmed. __ ___ F. 24 ___ .

In both cases, the Commissioner concedes that the depletion
allowance of Sections 23(m) and 114(b)(3) is applicable to the
bonuses and royalties. The provisions are identical for all
years. The 275 per cent of Section 114(b)(3) was therefore

properly deducted from these receipts by the taxpayers. In each of

these years there was also income to these taxpayers from the

lease provisions for the lessors to share in the net profits

from the o0il extracted from the leased lands. The taxpayers



claim the right to deduct the 27} per cent depletion from these
receipts also. These are the deductions which the Commissioner
disallowed. On account of the conflicting decisions of the Circuits
in these cases on the point, certiorari was granted by us.
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The present provisions for depletion allowances Have been worked

out so as to give the holder of an economic interest in the cil or
other natural resource an allowance for depletion, In theory

the aggregate sum allowed for depletion would equal the vslue of the
natural resource at the time of its acquisition by the taxpayer, so
that at the exhaustion of the resource the taxpayer would have
recovered exactly his investment. The administrative difficﬁltieu

in o0il and gas production in view of the uncertainties of guantities
and time of acquisition, that is at the instant of purchasge of the
property or discovery of oil or gas, finally have brought‘EE_Po the
arbitrary allowance of 27§ per cent now emBoiled in Section 114(b)(3) .
Thus the taxpayarl capital is returned to him by the depletion allow-
ance and the rest of the proceeds of the natural asset becomes gross
income., Anderson v. Helvering, 310 U. S. 404, 407-8. It follows from
this theory that only a taxpayer with an economic interest in the

agset, here the oil, are entitled to the depletion. Palmer v.

Bender, 287 U. 8. 551, 557; Thomas v. Perkins, 301 U. S. 655, 659.
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!Eghg!ggxnhip_gf the oil in place is not important. Title in case

of a lease may depend upon the law of the state in which the deposit

lies. Burnet vl Harmel, supra, 109-10. The test of the right to
depletioq is whether the taxpayer has a capital investment in the oil
in place which ig necessarily reduced as the oil is extracted. See
Anderson v. Helvering, 310 U, &, 404, 407.

The taxpsyers here involved were lessors. Under the leases and
our previbus decisions, these taxpayers had an economic interest, s
capital investment, in so much of the extracted oll as was used by
the lessee to pay to the taxpayers the royalties and bonuses. See
note 3, supra. The taxpayer lessors were entitled to the depletion
allowance on these royalties and bonuses whether they were paid to
them in o1l or cash, the proceeds of the oil. Helvering v, Iwin Rell
Bil Syndieate, 293 U, S. 312, 321. The depletion allowance, in the
aggregate, is always the same amount, 27% per cent of the "grogs in-
come from the property." "In the case of leases the deductions
shall be equitably apportioned between the lessor and lessee."
Section 23(m). An equitable apportionment is obtained by excluding
from ths lessee's gross income "an amount equal to any rents or
royalties paid or inecurred by the taxpayer in respeet of the property."
Section 114(b)(3).2/ We think these taxpayers had an economic interest,

sufficient to support deplotios; in the extrafted 0il, which the lessees




sold to earn that portion of "net profit" allocated to the taxpayer
lessors by the contracts.

This economic interest remains in the taxpayers rather than
passing to the lessees because there was not a divestment by the taxé;
payers of all their interest in the oil but merely the grant of the
privilege of extra€tion to the lessees upon their agreement to pay to
the taxpayer lesaorlvg part of the profits from the sale of the
extracted oil. If we assume that the only payment for the privilege
of oil extraction made to the taxpayer lessors by the lezsees was
the portion of "net income" paid under the leases, it would be oclear
that such payment of "net income" would be rent or royalty paid by
the lessees for the privilege of extraction. Since Sectiom 114(b)(3)
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would require the lessee to deduct this rent or royalty from their
e e 3

gross incomes from the sale of oil from the property before taking
the lessees' depletion, a gross receipt from oil sold equal to

the amount of the "net income™ paid to the taxpayer lessors would not
be subject to depletion, unless the taxpayer lessors are permitted

to apply depletion to this payment. This would be contrary to the
purpose of the depletion statute, which is to allow to the lessor
and lessee together a depletion of 27% per cent of the gross sale
price of the oil. On the other hand if depletion on the ™et income®

payments is allowed to the lessors, the lessees are allowed depletion




on the gross income from oil sales less the net payment and the

entire allowable depletion is allocated between the lessors and

lessees.

Reference is made to & sentence in Anderson v. Helvering, 310 U. S.
404, 409, es indicating that this Court had determined that "n;t
profit" payments were not subject to depletion. It regds as follows :

"A share in the net profits derived from development and
operation, on the contrary, does not entitle the holder of
such interest to a depletion aldowance even though con~
tinued production is essential to the realization of such
profits."

This was said in setting out the series of cases dealing with depletion.
No net income was involved in the Anderson case, The shtatement was
supported by the citation of Helvering v. O'Donnell, 303 U. 8. 370,
and Helvering v. flbe 0il Lend Development Co., 303 U. 5. 372. 1In the
O'Donnell case, the taxpayer, who received the ™et income" from

an oil operation was a stranger to the lease, who had contracted

for a share of its net profits as consideration for his stock in a
corporation which was the owner of the lease. "The question is
whether respondent had an interest, that is, a capital investment in
the oil and gas in place . . « . As a mere owner of shares in the

San Gabriel Company, respondent had no such interest.® Page 371.

In the Elbe 0il Land case, there was a specific provision that eon-
sideration other than the "net profit" payment should result in "full

ownership" to the buyer. The transaction which included the clause




/for "net profit" was a sale of all the right, title and interest

f in the property. This Court said this specific provision made the
tbansaction an "absolute sale" which deprived the owner of any
investment in the oil. Thus the Anderson case correctly stated
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that aAshare in "net profits" does not enbitle the holder to a de-

pletion allowance, But when the holder of such share, as here, con-
i 1?@.‘“

tinues his economic interest in the oil and receives the "net profit®

in whole or partial payment for the privilege of extraction, such

a lessor is entitled to his depletion allowance.

In our view, the ™"net profit" payments in these cases flow
directly from the taxpayers' economic interest in the oil and par-
take of the quality of rent for the privilege of extraction rather
than of a sale price. Therefore, the capital investment of the
lessors is reduced by the extraction of the oil and the lessors
ghould have depletion.

No. 56 is reversed.

No. 197 is affirmed.




FOOTNOTES

1 Internal Revenue Code:
"SEC. 23, Deductions from Gross Income.
"In computing net income there shall be allowed as deductions:

"m) Depletion.-- In the case of mines, oil and gas wells, other
natural deposits, and timber, a reasonable allowance for depletion
and for depreciation of improvements, according to the peculiar
conditions in esch casgéj such reasonable allowance in all cases to
be made under rules and regulations to be prescribed by the Com-
missioner, with the approval of the Secretary. . . . In the case of
leases the deductions shall be equitably apportioned between the
lessor and lessee. « » "

"SEC, 114. Basis for Depreciation and Depletiom.

"(b) Basis for Depletion.--
"(3) Percentage depletion for oil and gas wells.--In the case

of o0il and gas wells the allowance for depletion under section 23(m )
shall be 27% per centum of the groass income from the property during
the taxable year, excluding from such gross income an amount equal

to any rents or royalties paid or incurred by the taxpayer in respect
of the property « « « "

2 The following clause of one lease will illustrate the type of
arrangement which produced the additional paymentss

"When, and as soon as the 'Income Credits' of said
account shall exceed the 'Operating Charges' of the Lessee, the
Lessor shall be entitled to a secondary and additional royalty,
the amount thereof to be one-half of such difference between the
'Operating Charges' and 'Income Credits' of said acecount."
The leages defined methods of computation.

3 Burnet v. ﬁarmol, 287 U, 8. 103, 111; Palmer v. Bender, 237 U. 8. \
551, 557, See Anderson v, Helvering, 310 U. S. 404, 409. \

4  Treasury Regulation 103, Sec. 19.23(m)~l, as am « D
v g, " 9.23(m)~1, as amended bty T. D. 5413,
"Under such provisions, the owner of an economic interest in
mineral deposits or standing timber is allowed annual depletion
deductions. An economic interest is possessed in every case in
which the taxpayer has acquired, by investment, any interest in
mineral in place or standing timber and secures, by any form of
legal relationship, income derived from the severance and sale of
the mineral or timber, to which he must look for a return of his
capital. But a person who has no capital investment in the mineral
deposit or standing timber does not possess an economic interest
merely because, through a contractual relation to the owner, he
possesses a mere economic advantage derived from production.
Thus, an agreement between the owner of an economic interest and
another entitling the latter to purchase the product upon production
or to share in the net income derived from the interest of such
owner does not convey a depletable economic interest."

5 For the background of the present provisions, see Helver
Twin Bell 0il Syndicate, 293 Us 8, 3120 ; 3 mg '.
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